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ARGUED and DETERMINED 

IN THE 


x8io. 


Court of KING’S BENCH, 

I s 


Ililarv Term, 

•> * 


in tlxe Fiftieth Year of the Reign of George III. 


I 


Leeds againjl Burrows. 

‘HIS was an aclion on the cafe on promifes. The 
fir ft count of the declaration was framed upon a 
fpecial agreement, and Hated that the plaintiff, being 
poffeffed of a certain farm, as tenant to T. W. C., on 
which farm he had 70 tons of hay and a fpike roll, on 
the 11 th of 0/?. 1808, in confideration of the premifes, 
.und that the plaintiff, at the defendant’s requeft, •would 
relinquifti to him the hay and fpihe-roll, and leave the 


TFrrinefda) , 

Jjn 24th. 

Where an agree¬ 
ment between 
an outgoing and 
an incoming 
tenant was that 
the latter Should 
buy the hay, See. 
of the former 
upon the farm, 
and that the 
toi mer fhould 
allow to the 
latur tht cx- 
pence of re¬ 
paying tht gate* 

and fences of the farm} and that the \aljc of the hay, &c. and of the repiirs, ihould be 
fettled by third ptrfonsj held that th* balance fettled to be due to the outgoing tenant lor 
his hay. Sec. after deducting the value ot the repairs, might be iccovercd by him in a count 
upon a general rndfrbitatus affumpfu for good* fold and delivered ; having failed upon hi* 
count on the fpecial agieemcnt, for want of including in it th3t part of the agreement which 
• elated to thf valuation of the repaits. And* nothihg being referred to the appraisers ex¬ 
cept the'ipece value of the goods an$ ok the repans, an appraifemcm ftamp upon the 
written Valuation is fufficicnt under the (lac, 46 O. 3 c. 43 , and an award (tamp it 
not n< ceflary. 

Vol. XII, B fame 
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CASES in HILARY TERM 

fame on the farm for liis ufe, the defendant promifed 
to pay the plaintiff fo much money as certain re¬ 
ferees fhould appraife and value tlie goods at. And 
then the plaintiff averred that he did relinquifh the hay 
and fjffke-roll to the defendant and left them on the him 
for his ufe; and that the referees valued and appraifed 
the goods, and determined that the defendant fhould 
therefore pay to +he plaintiff for the fame, and for and 
iu confideration of the premifes, 184/. 4/. The fecond 
count was upon a general indebitatus affumpfit for a 
Certain fum for hay and farming utenfils fold and deli¬ 
vered by the plaintiff to the defendant. The third (omit 
was upon a quantum valebant; and there was alto one 
upon an account Hated, together with other common 
money counts. 

It appeared at the trial before Lord C. J. Manx field in 
Norfolk, that the plaintiff was the outgoing and the de¬ 
fendant the incoming tenant of a farm, and that it had 
been agreed between them that the referees fhould value 
the hay and the fpikc-roll, for which the defendant v\ as to 
pav, and fhould alfo cHimate the value of repairs for 
gates and fences on the farm, which the plaintiff was to 
make good. That by a memorandum in writing, on an 
appraifement Hump, that the plaintiff was the outgoing 
and the defendant the incoming tenant, .aid that the 
plaintiff at the time of his quitting had a flack of hay 
and a fpilte-roll on the farm, which he fold and agreed 
leave to the defendant, and die defendant did purchafe 
and agree to take at inch fum of money as they (the re¬ 
ferees) fhould value and appraife the fame; Hated that 
they (the referees) having met and examined the hav and 
fpike-roll, and eonildered their value, did appraife and 
Yajue the fanic at 184/. 4- r * This was figiud by the le¬ 
ft ferees, 



in the Fiftieth Year of GEORGE III. 

/ 

ferees, and dated 7th March 1809; and on the other x8io, 

fide-of the fame paper, was written “ 7th March 1809. ~le*m 

“ The hay and roll valued at 
“To deduct therefrom for repairs of 

“ gates and fences - - 6*16 o 

« Due to Mr. Leeds - 177 8 o 

ami this was alfo figned by the referees. It was there¬ 
upon objected that it was part of the agreement that the 
appraifers fhould value the repairs of the gates and fences, 
and that there was a variance between the agreement laid 
and that proved. This objection was admitted by the 
Chief Juft ice ; and though the plaintiff’s counfel infilled 
that lie was entitled to recover either on the fpecial or the 
general count, the plaintiff was nonfuited. 

Sellon ScTjt., (with Frere Serjt.) moved in the laft term 
to fet afide trie nonfuit, ill, upon the ground that the 
plaintiff was not obliged to fet out more of the agreement 
in the fpecial count than was nccelfary to entitle him to 
recover the value of the goods fold by him to the defend¬ 
ant, as afeertained by the appraifers. [But on this ground 
The Court were of opinion that the plaintiff had failed io 
proving the fpecial count. They faid it might have been 
part of the confederation which moved the defendant to 
agree to take the hay and fpike-roll at the valuation of 
the referees, that thev fliould allow him fo much for the 
•repairs of the gates and fences, to be paid by the 
plaintiff; and therefore the plaintiff had dated the con- 
fideration for the agreement on the part of the defendant 
too fliortly.] He then contended that as the contrail 
was executed, and the defendant had gotten the hay and 
fpike-roll, the plaintiff was entitled to recover on the ge- 

13 2 ncr«d 


4184 4 0 # 

Bvaaowi* 
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neral count for goods fold and delivered. And on this 
ground the Court granted a rule nifi. • 

Peck-well Serjt. now Ihewed caufe, and urged a preli¬ 
minary objection, which he had taken at the trial to the 
evidence given of the valuation of the plaintiff’s goods 
by the inftrument in writing, which had a iox. appraife- 
ment (lamp (a) inftead of an award ftamp, which is of a 
higher denomination, as he contended it ought to have 
had; the reference including a right of a&ion for da¬ 
mages done to the eftate, [Lc Blanc J. obferved that it 
was only left to the perfons, to w-hom the matter was 
referred, to put a value upon the articles which the parties 
had already agreed ihould be paid for: and therefore it 
feemed more properly to be a valuation or appraifement 
than an award, within the meaning of the ftamp ads. 
But waving this point, which was not referred to in the 
Chief Juftice’s report, the defendant’s counfel was alked 
what objection he had to urge againft the plaintiff’s right 
to recover the value of cliofe goods on the count on the ge¬ 
neral indebitatus affumplit ?] To this he anfwered that, 
if refort could, be had to it in this cafe, it would equally 
avail in every cafe, however fpecial the contrad as to the 
mode of payment, after the time arrived when the pay¬ 
ment was agreed to be made. But he contended there 
was a diftindion in cafes of this defeription, where the 
paymerrt: was to be made not altogether in money, but 
partly in doing or receiving other things; as here the 


{a) The flat. 46 G. 3. e. 43. lays an ad valorem ftamp on every piece' 
of paper, Sc. “ upon which any valuation or appraifumnt, or the amount 
** of any valuation or appraifement of any eftate, property, or tffc&t 
“ real or p'.rfonal, or of any intereft in pofllfllon, tec. or contingency in 
** any eftate, tec. (hall be written or fet down in fi^urci.’* 

gdods 
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goods were in part to be paid for by the allowance to be 
affefted for the repair of the gates and fences* As it 
is faid in Hard's cafe (a), that a general: indebitatus af- 
fumpfit will not lie upon a mutual affuwpfit;and die 
fame principle was admitted in Barbe v. Parker (&)* where 
feveral other cafes are cited to the fame effect. 


1810. 



Grose J. (c) faid, that he faw no reafon why the 
plaintiff might not recover on the general count the value 
of his goods, which had been fold to the defendant and 
taken pofieilion of by him, deducting the value of the re¬ 
pairs which were to be allowed. 

Le Blanc J. The fallacy confifts in not confidering the 
plaintiff's claim as arifing for goods fold and delivered to 
the defendant, as the fa£t really is, but in affuming that the 
claim of the one party was in confederation of what was to 
be done on the part of the other. The plaintiff's claim is 
founded upon the falc and deliveryof hay and a fpike-roll to 
the defendant; ai>d the agreement between diem in effect 
is no more than this, that as the plaintiff was indebted 
to the defendant for fomething elfe, as fdon as the amount 
of the defendant's claim was afcertained, it fhould be taken 
In part payment of what was to be paid to the plaintiff for 
the hay and fpike-roll. If it had not been fo agreed 
to be dedu&ed, it would have been a fubje£t of fet-off; 
but being agreed to be taken as part payment, it ft ill 
leaves a film due to the plaintiff for goods fold and de* 
livered. 


Bayley J. The whole of the plaintiff's demand was 
for goods fold and delivered; though he is not entitle 4 

(*) tSafk.11. (A) I H. Bloc, 1*7. 

(c) Lord EUer.ltrwgb C. J. w»» abfent- 

*3 


to 
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te recover the full value ofhis goods, becaufe that would' 
he contrary to his agreement to allow for the value of? the 
repairs in part payment: the balance, therefore, is the 
only debt; but that is altogether for goods fold and 
delivered. 

- Rule abfolute (a). 


(j) The plaintiff having recovered a verdjdk for (lie balance on the fc- 
cond trial before Groje J., Pert-well Serjt. moved in Eafter term following 
to enter a non fait, upon the fame objection as to die ftamp, taken at the 
trial; that the agreement included a reference of aright of aflion for 
damages done to the cflate; which, he urged, was not within any of the 
words of die appraifement (lamp ad descriptive of the property to be 
valued. But Lord Ellenbcrcugb C. J. faid that it was only appointing per- 
fons to fettle an account of what was due between the parties for the 
valyc of the different artiples, T{je parties had no contemplation of fub- 
mitting any differences to the award of arhitrators, and no fuch terms 
ought to be impofed upon them againft their own meaning and the 
meaning of the (lamp a&$. The Court therefore refuted a rule. 


Wedntfday, 
Jan. 2.4th. 


Powell againft Edmunds. 


Printed eondi- ^THE Plaintiff declared, that on the 14th of April 1806 
tions of fale of JL # ^ r 

timber growing he was entitled tQ fell timber trees growing in a 
dofe, not flat- certain dole, &c. and authorised W.> his auctioneer in 
rfThe quantify; behalf, to fell by au£kior* the faid timber, fubje£t to 
that the'auc*** certa ' n conditions of fale, by which it was provided (inter 

tiS^SSew'ar- «* bat the timber Should be put up in two lots, and 

ranted a ceitain ghat the purchafer (liould pay down to the auctioneer 10/. 
quantity, is not - . . . * 

admiffibie, as per cent, in part of his purchafe money, and fign an 
writSS agreement for the payment of the remainder by the 25th 

* Thcftmopa. oi March 1807, He then averred that the defendant 

per containing 

two ditfrrentcontraas for the purchafe of different lot? by different perfons, one (lamp 
affixed « that part of rhe paper which contained the contract of fale with the defendant, 

*tort 'SSmSF * reCCipt f ° r ° nC PW * lty refCnCd * * WW® 10 *!■»•« the 


became 
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became the purchafer at the fale of lot I for 700/., and in 
part* performance of die conditions of fale depofited 70/., 
and figned an agreement to fulfil the conditions of fale ; • 
and in further performance of the conditions paid to the 
plaintiff, in part of the faid purchafe, 529/.: but though, 
after the fale and after his undertaking, viz. on ift Sept’. 
1807, the defendant, with the plaintiff's permiflion, en. 
tered on the faid clofe, and cut down, converted, and 
carried away the faid timber trees; yet he did not, on or 
before, or fince, the 25th of March 1807, pay to the 
plaintiff 101 /. the refidue of the 700*. 

At the trial, before Thomfon B. at Hereford, the auc* 
tioneer pioved that he was employed by the plaintiff to 
fell the timber for him: that the fale, which had beerf 
previoully advertifed, took place on the 14th of April 
1806 : that written conditions of fale were then publicly 
read ; which conditions were produced by him, together 
with the advertifement to wlficfy they referred, and which 
merely del'cribcd tfie time and place of fale, and the num¬ 
ber and kind <,>f timber trees in each lot, faying nothing 
as to the weight of the timber. The defendant was the 
highell bidder for lot 1, at 700/., and figned the agree¬ 
ment for that lot upon the back of the conditions of fale, 
as follows i “ April 1806—I agree to become the pur- 
“ chafer of lot the firft, at 700/., and agree to fulfil the 
conditions of fale. A. Edmunds . w * A 1 6s. (lamp wa$ 

* im prefled oil that part of the paper on which the above 
agreement was written : but a little below that was ano¬ 
ther agreement with another purchafer of lot 2 ; viz. 

** April 1806. I agree to become the purchafer of lot 2, 
at 335/. and agree to fulfil the conditions of fale. 
il G, Munch ley A This laft agreement had pencil marks 

B 4 drawn 


18x0. 

Powell 

againfl 

Edmund*. 



OASES in HILARY.TERM 


ft 


1810. 


PoWItt 

againfi 

Is mvxqs. 


drawn acrofs it, as if for the purpofe of ftriking it out: 
and below both thefe agreements the following redeipt 
was written. “ Stamp Office, July ift, 1809. Received 
" of Mr. Pewtrifs (a) the fum of ten pounds for marking 
“ the above agreement with a i(w. (lamp. Received 
« at the fame time j6s. for tlic ftamp. W. Pilktng - 
«The defendant’s counfel objected to the 
reading of the agreement figned by the defendant, on the 
ground that there was upon the fame paper two diftinft 
agreements by two different purchafers, for different lots, 
and only one penalty paid and one ftamp affixed to the 
paper: but the learned Judge over-ruled the objection, 
confidering that the ftamp muft be taken to belong to that 
Agreement upon which it was impreffed; which was that 
figned by the defendant. .The defendant’s counfel then 
afked the auctioneer, on crofs-examination, whether when 
the bidding amounted to 550/. any converfation took 
place from him to the company as to what quantity of 
timber was contained in the lot ? and this queftion having 
been objected to on the part of the plaintiff, the defend¬ 
ant’s counfel ftated that they propofed to fhew that there 
was a warranty by the auctioneer, that the quantity of 
timber contained in lot 1 would amount to 80 tons. The 
plaintiff's counfel ftill objected to fuch evidence, there 
being no fuch warranty contained in the written condi¬ 
tions of fale ; but ftated that, if it were neceffary, they 
were prepared to fhew that the defendant had carried 
away the whole timber. The learned Judge, however, 
was of opinion, that parol evidence of the warranty as to 
quantity was inadmiffible \ and the plaintiff had a verdiCfc 
for 101/., which was the whole balance remaining unpaid. 


(«) The plaintiff’s agent. 


Jervlf 
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Jervis moved in the laft. term, and beand Wigky me re 
now ’beard ,in fupport-of a rule, tp fet afide the verdict, 
end either to enter-a nonfuit upon the firft obje&ion, if 
the evidence of the contract had been ,improped]r received 
for want of a ft amp; or to have a new trial, if the parol 
evidence of the warranty made by the aufttoneer.at the 
time of the fale had been improperly rejefled v On the 
firft point they contended that the-damped paper, having 
two diftindt agreements written upon it, ought to have 
had two {lamps ? it being uncertain to which of the two 
agreements the firrgle {tamp now upon the paper related ; 
and that it might thus he made to ferve the purpofe of 
either:. that the part of the paper on which the damp 
was imprefled, and on which the agreement in queftion 
was written, could not make any difference. And they 
cited Rex v. Reels (a), where in a trial at bar on an in¬ 
formation in nature of qup warranto,, to prove the admif- 
fion of the defendant into the office p£ burgefs, a paper 
was produced containing the admifiions of him and four 
.other bprgpfles, having only one ftamp ; and flmugh four 
other pieces of paper, each duly ftamped, containing the 
admillions of thofe four other burgefles, were produced, 
yet the Court rejected the evidence, on the ground that 
they, could, not apply, the Angle .{lamp on the firft paper 
to the defendant .more, than to either, of the other, perfons 
named in the fame paper. Tire defendant’s name wa$ 
# jiot indeed the firft .of the five on the paper hut the 
Court do not appear to have decided t^e cafe on that 

i 

diftinfition; and indeed it feems to have been done-away 
by {hewing the admifiions of the others on feparate pa* 
pers properly ftamped. And in Gilby y. Loclyer (b) t it 
was lield that two or more defendants in different a&ions 


48X4. 


Ptwtu 

Eomvkm. 
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18 iq. could nqt be held to bail on one affidavit, as being a fraud 

PowitL ° n ^ am P l aws * In fupport of the fecond objection, 

aga\nft # they obferved that the parol evidence offered did not go 

to contradidl the written conditions of fale, which were 
(ilent as to the quantity of timber contained in each lot: 
it went merely to fupply that defe£fc *, and was therefore 
diftinguiihable from Gunnis v, Erhart (a), which was 
was relied on by the plaintiff's counfel as in point againft 
the reception of the evidence at the trial, [Lord Ellenbo- 
rough C. J. faid it was the fame thing in effect, if the parol 
evidence went to introduce a new term into the written 
agreement: and he referred to Meres v. Atifell (b), where 
the fame diftin&ion was qrged and over-ruled.} The 
parol evidence there offered went to extend the written 
agreement to another fubje£t matter, to include the fale 
of grafs of another meadow befides die one mentioned in 
the agreement, fLord Ellenborough . Does it not mate¬ 
rially vary the contradl, if it make that a contrail for the 
fale of a definite quantity of timber, which before was 
indefinite ?] It is not inconfiflent with the conditions of 
fale. 


Dauncey and Abbott , in anfwer to the firft objedlion, re-, 
ferred the Court to the infpedlion of the ftamped paper, 
which fhewed that the ftamp was affixed on the agreement 
in queftion, and to which the receipt of the proper officer 
for the penalty in terms referred. In anfw’er to the fecond j 
they relied on Gunnis v. Erhart, and Jcnkinfon v. Ptpys (r), 
in the Exchequer j In which latter, parol evidence of 

(«) l H. Bias. 289. ( b ) 3 JVilf. *75. 

(0 Cited in the Marquis Townfend v. S tang room, 9 Vej jun. 330^ in 
courts of equity the evidence is admiflible in oppofition to a bill for a 
Specific performance, or on the grounds of miftake, furprize, or frafid. 

what 
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what theau&ioneer faid at the time of the fale of an 
cftat'ej in order to explain an article as to the woods* 
which was thought to be ambiguous, was rejected. 

Lord Ellenbqrough C. J. There is no doubt that the 
parol evidence was properly reje£fced in this action. The 
purchaser ought to have had it reduced into writing at 
the time, if the representation then made as to the quan¬ 
tity fwayed him to bid for the lot. If the parol evidence 
were admiflible in this cafe, I know of no inftance where 
a party may not by parol teflimony fuperadd any term to 
a written agreement; which would be Setting afide all 
written contracts and rendering them of no effe£h There 
is no doubt that the warranty as to the quantity of timber 
would vary the agreement contained in the written con¬ 
ditions of fale. The only queftion which could be made 
is, whether if by a collateral representation a party be in¬ 
duced to enter into a written agreement different from fuch 
representation, he may no{ have an a&ion on the cafe for 
the fraud pra&ifed to lay afleep his prudence. It is not 
neceffary, however, to difcufs that at prefent, 

The other Judges agreed with his Lordfhip on this 
point: and all the Court concurred alfo in over-ruling the 
other objection, with refpeft to the (lamp. 

*Rule difcharged. (a) 


It 

fSio. 


Pawns, 

• *£** n ft 

Eajtfv kp» 


(*) Vide Higgufin v. CJrutn, 15 VtJ. jun. 516. 
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xftio. 


Browne, D. D., again/i Renouard, Clerk. 

jan. 3.5th, , 

Conuftnce of a r jpHE plaintiff fued out a writ-of latitiVtegdihl^ 

fued agaTnft? • fendant to aafwer him in a plea iof‘ %hkfcW 

ber onVe'uni- writ was tefted on the 6th of NdvJ■ 5o' Ge #!-$}y 

iridgl for?” ® n Wedmfday next after the morrow of; *£n ’Manin^bk'rS^ 

cau(e of action j 0 f and was ferved oil'Ad*'! tth o^f the feme 

verified by afti* J , , 

davit to have month. Whereupon certain' affidavits 'v/&re 1 fhfcdeV one by 

arifen within , . , 

the town and the defendant, which was fworh' 'on tntf « f < 5 f J Ifbv ., 

bridge*over am Hating the fervice of the procefs- on hiftV^^hat 1W tfedl 

which the uni" ^ , 4^i■, ,• t j \.’/iU i > 

verfity court has jurHtfiiftion, was allowed upon the claim m the vice chancellor dri behalf of 
the chancellor, matters, and fcholstrs of the unherfity, entire^ firtheifdif ifl, fh?e/citing; 
out their jurifdiflion under charters confirmed by aft of parliament, and avtrring the caufe 
of a&ion to have arifen withip fuch jurifdjeiion. TlvoughiVfW*. objelttd,i /<>./ / 

ift, That the claim of conufance was ftated on the roll to be made by the attorney of 
the V. C., when the powertwhich conAituted the perfon attorney was executed by cite 
V. C.» as V. C. and deputy of the chancellor, matters, and feholars of the U.; and there¬ 
fore that the claim ought to have been made by the attorney irf the if names Cut it fuffi- 
ciently appeared that he was attorney for the V. C. claiming ex officio. 

adly, That the claim was preferred too early, upon the mete ilfutng of the writ of latitat 
againtt the privileged member to anfwer in a plea of trefpafs, before declaration; by 
which it could not appear Where the caufe of artion arofe, and confequently that it arofe 
within the town and fuburbs of Cambridge to winch the jurifdidbon of the univerfity coutt 
in perfonal actions is Confined ; ami that it Was not fofficient to fupply that fait by affidavit. 
But held that it was the ufual courfe to fupport.claims of cnnufance by affidavits verifying 
the nccefTary fails, which it was competent to the plaintiff to deny in the fame mode; and 
that the difficulty was not greater before than after declat Jtlon j and the fooner the claim, 

, |f well founded, was preferred, the better for the plaintiff. 

3dly, That if the'daifn ‘might'be preferred upon' the latitat before declaration, then it 
ought to be preferred in the firji tnjiance after the return of the latitat, namely, upon the day 
of appearance given by the rule of‘Court, i. e. Iri eight days. But held that the flrfi infiance 
after the return-day of the writ, which is the'firtt flep of the plaintiff entered on the record, 
continued till the declaration filed, which is the next flep taken by the plaintiff on the te- 
Cord j within which time the claim wss made. 

4thly, That it appeared' by rtfe roll On 'which the power of attorney to claim the conu. 
fance, and the claim itfelf, vyer<. entered, that the claim was made on the return-day of the 
writ, i. e. the 15th of Nov., before the power of attorney to claim it was executed, which 
bore date on the 27th. But the Court took notice that the claim was in made on the 
»8th in the letter miffive and fignificatory of the V. C. to them 5 although in making up the 

J oll it was entered by their officer as on the teti>m*day of the writ by relation, no fubfequent 
lay in court being then given on the record- 

5thly, That taking the letter miffive and fignificatory of the V. C. to be the original and 
proper claim of conufance, it,\vas defe&ive in not alleging that the caufe of aftion arofe 
Within the juiifdtdlion; and that this could not be fuppliec! by the formal entry of the 
claim on the roll made by the officer of the court, in which that averment is made from the 
affidavit, lint IteJd that fuch averment made in the formal entry of the claioKQn the roll, 
Verified by affidavit, of which the Court would take notice, was fufficient. 

beei} 
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Been for three years paft and now is a conftant refident’ i 8 i 4 U 
member in the univerfity of Cambridge > a mailer of arts, Bmovrm* 

and fellow of Sidney Sujfex college. That the courts of mgmnfi 
the chancellor of the univerfity are regularly holden «“•**■* 
therein, for the trial of all caufes within its jurifidi&ion $ 
that he was liable to anfwer the plaintiff there \ and that 
the caufe of a&ion, if any, arofe within the liberty of the 
univerfity, viz., within the town and fuburbs of the 
town of Cambridge . There were other affidavits by Mr. 

Pemberton , regiftrar of the univerfity, verifying the matri¬ 
culation of the plaintiff in 1782, now matter of Chrj/Fs 
college, and of the defendant in 1798 ; and certificates of 
iuch matriculations under the hand and feal of Dr. Mli¬ 
tter, vice-chancellor of the univerfity, were alfo verified by 
affidavit; the feal being verified to be the feal of office 
belonging to him as V. C. And Mr. Pemberton alfo at- 
tefted that Dr. Milner the V: C. affixed the feal of the 
office of the chancellor of the univerfity to the deed-poll, 
thereto annexed, dated the 28th of Nov. 1809, and, ad- 
dreflbd to the Rt. Hon. Edward Lord Ellenborough , Ld. 

C. J. &c. and the reft of the juft ices of this court, 
purporting to be a claim of conufance of the above 
caufe ; viz. 

The (a) Rev. Jfaac Milner y D. D. vice-chancellor, 8 cc. 
to the Right Hon. Edward Lord EllenboroUgh t &c. greet- 
ing—Whereas by the fpccial grace and favor of the an- 
celtors and predeceffors of our fovereign lord .the 1 now 
king, it is granted to the faid univerfity, and ialfio.by 
of parliament confirmed and ena£ted, that the chancellor, 

mafters and fcholars, and their deputies, fhould have co- 

» 

nufance before themfelves of allperfonalplenty as well of 

(a) The full fuhflance only of this document, which was not the 
formal claim of conufance entered on the roll, »•> he r « /fated. 

7 debts. 
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debts, accounts, and all other cdntrafts whatsoever and 
injuries, as of trefpafles againft the peace, and of all mif- 
prifions •within the town of Cambridge and its fuburbs , 
mayhem and felony only excepted, where any matter and 
fcholar or fervitor, or common mmiftcr of the faid uni- 
verfity, fhould be one of the parties \ and that all and 
lingular fuch like pleas and trefpafles aforefaid, the chan¬ 
cellor and fcholars and their deputies and their fucccflors 
fhould hear, hold, and finally determine wherefoever 
within the town and fuburbs of the fame town, as they 
fhould think fit, and execution thereof fhould make ac¬ 
cording to their laws and cuftoms aforetime ufed, &c. 
And that the juftices, &c. (the courts at Wejlmittfler , &c.) 
fhould allow conufance of all the aforefaid kinds of pleas, 
and that no juftiee, &c. fhould intermeddle concerning 
the faid pleas, nor put the party to anfwer before them, 
but that that party before the faid chancellor and his fuc- 
ceflors or their deputies there fhould only be acquitted 
or pjinifhed in form aforefaid, and not elfewhere or other- 
wife *, and that all and fingulav writs in fuch like pleas 
and trefpafles made contrary to the queen’s {Elizabeth’s) 
grant fhould be by law null. And whereas an aftion 
hath lately, as is alleged, been commenced in his majefty’s 
faid court of K. B. againft the Rev. G. C. R. (the de¬ 
fendant) fellow of S. S» college, &c. M. A. &c. at the 
fuit of T. B. (the plaintiff) D. D., and the faid G. C. R. 
hath be^n ferved with a writ of latitat iffued out of the 
faid court at the fuit of the faid T. B. and therein return¬ 
able, &c. againtt the form of the privilege aforefaid ; 
we certify and fignify to you, that the faid G. C. R. be¬ 
fore and at the time of fuing, fummOniiig, and impleading 
aforefaid, was fellow pi S. S. college aforefaid, and refi- 
dent within the fame, and regiftered in the book of ma- 

ticulation 
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ticulation of the faid univerfity, and ftill is a refident 1810. 
member of the univerfity. Therefore we pray you, that •— ■ ■ 
by virtue of the privileges to us in this behalf granted, 
confirmed, and enacted, as foon as you (hall have infpected 
thefe our letters fignificatory and claim, you will be 
pleafed to fufpend all further procefs and execution there¬ 
of againlt the faid G. C. 2 J.> and him from your court 
freely to difmifs without any expence; and that you will 
be pleafed to remit the conufance and final decifion of 
the faid a£tion, &c. to us, according to the form and 
effect of the privileges aforefaid \ by virtue of which faid 
privileges him the faid G. C. R* for a perfon privileged 
and of the jurifdi&ion of the univerfity aforefaid, and tile 
conufance and final determination of the a&ion afare- 
faid, we challenge and claim by thefe prefents. Dated 
under the feal of the office of the chancellor of the uni¬ 
verfity of Cambridge the 28th of Nov., 50 G. 3. (Signed 
Ifaac MUner y vice-chancellor. (L.S.) 

The affidavit alfo verified the figning and fealing on the 
l^th of Nov. 1809, of a power of attorney, (which was 
entered on the rollj from Dr. Milner y as V. C. locum 
tenens and deputy of the chancellor, maflers, and fcholars 
of the univerfity, appointing l\ r . W. Atkinfcn and C. Pan- 
bertotiy and either of them, their attornies and attorney, tci 
claim and defend the liberties and privileges of the uni¬ 
verfity in the faid a£tion, 

The roll on which this proceeding was entered was 
among the pleas of Mich . 50 G. 3. and firft fet out the 
faid letter of attorney, dated the 27th of Nov .; and next 
the latitat, returnable on the x 5th of Nov. j and then it 
proceeds—On which day, i. e. on the 15 th of Nov. in this 
fame term, before our lord the king at W. comes the faid 
r. IS. by E. M. his attorney, and offers himfelf agninfl the 

faid 
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faid Gi C.R. in the ptea aforefaid, dhd the faid G.C. R. 
alfo comes by W.JP". A, Ms attofriey. And thereupon 
alfo cometh into court the Kev. J. Milner , D. D. vice- 
chancellor Of the Univerfity Of Cambridge, and locum 
tenons or deputy of the Moft Noble A. H. Fitzroy I^uke 
of Grafton, the now chancellor of the fai'd univerfity, arid 
the matters and fcholars of the faid univerfity, by ^ 
TV". A. his attorney above-named, to afk arid claim, pro- 
fecute and defend all and lingular the liberties and privi¬ 
leges of him the faid V. C. and locuin teriens or deputy; 
and thereupon the faid V. C. and locum tenens or deputy 
prays his liberty, i. e. to have coriufance of the plea afore- 
laid before the faid chancellor, matters, arid fcholars, or 
their locum tenens for the time being, to be heild at Cant- 

bridge, bccaufe he fays, See. And fo hO proceeds to fet 

* * 

out tlic letters patent of the 3d of Queen Elizabeth , atf 
Rated in fubllance in the, letter fignificatory of the V. C. 
confirmed by the fiat. 13 Etiz. c. 29. and further Rating, 
as before, the matriculation and refidence of the defend- 
ant in the univerfity before and at the time of the' writ 
fued out againft him, and that the caufes of a Elion, if any , 
arofe •within the liberties of the univerfity , i. e. within the 
t,mi andfuburbs £/" Cambridge ; concluding with claiming 
( Diiufance of the caufe as in the faid letter; aiid prottering 
to the Court the letters patent of Queen Elizabeth, and 
the exemplification of the a£fc of ^confirmation. ’ • 

The ^rule, calling upon the plaintiff tfc fhew c^ufe *$vhy 
this claim of conufance fhould not be allowed, was drawn, 
up on reading the faid claim of conufapce and the feveral 
affidavits and documents above-mentioned^ together with 
the letters patent ^of Queen Elizabeth , and tl^e exemplifi¬ 
cation of the a£l confirming them* 


Metrryat 
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Marryat and Abbott now oppofcd the ride, and objected 
that tMs claim of conufance was neither made in due form 
nor in due time (a), ill, The power of attorney to claim 
the conufance, which is neceffarily entered on the record* 
Is executed by the V. C. as deputy, and in the name of 
the Chancellor, mailers, and fcholars of the univerfity in 
their corporate character 5 but the claim of conufance is 
made by the attorney of the vice-chancellor only; for it is 
faid,— u and thereupon alfo cometh into court the Rev, 
** J. M< &V. V 11 C. £sV. by W. IV. A. his attorney,” 8c c. 
It might have been different if the V. C. had come into 
court in perfon, for then he might have been faid to come 
in his reprefentative character as deputy of the chancel^ 
lor, mailers, and fcholars* The claim of conufance 
therefore, and the authority on which it is made, are not 
Coniiilent with each other. 

As to this objection, it was ftated e contra, that this 
was the common form in which the claim of conufance 
had always been made. That the feal affixed to the in- 
ftruments was that ufed by the V. C., and not the univer¬ 
fity feal. And the Court were fatisfied that die V. G, 
mull be Confidered as acting throughout ex officio on the 
part of the univerfity whofe officer he is. 

idly. It was objeiled, that the claim of conufance was 
entered on the record on the return-day of the writ, 
which was the 15th of Nov.*, whereas the power of at¬ 
torney, by virtue of which it was made, was not executed 
till 12 days afterwards, namely, on the 27th of the fame 
month. [Lord Elletiborough C. J. The claim is in fail 
made on the 28th of Nov., as appears by the letter ad- 
dreffed to us by the V. C. bearing that date. Then be- 
eaufe in making up the roll it is entered by our officer 


n 
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(«) Vide Lefifiagby v. Smith, a 406. 
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l8ra under the date of the 15th, by relation to the laft return 

■■ day of the writ; can we take advantage of that, to 

re j eft the claim ?] Then fuppofing it not entered till 
Kewouard. t j ie j t vould come too late; for all claims of conu- 
fance, being analogous to pleas to the jorifdiftion of the 
court, the party muft come on the firft day given by the 
courtand fuppofing the claim was properly made ia 
this cafe, before the caufe of aft ion appears by the de¬ 
claration, (which raifes another object .on to the claim) 
the claim ought to have been made on the 8th day after 
the return of the writ, which is the day of appearance for 
the defendant. [Lord Ellcnborough C. J. What inter¬ 
mediate ftep has been taken in the caufe between the 
return day of the writ, and the day when the claim was 
in faft made ? Is there any continuance entered on the 
record ?] No ftep appears by the record to have been 
taken in the mean’time, becaufe the day of appearance is 
not entered on the record; but the Court will take notice 
of its own rules of practice, by which the defendant muft 
appear within eight days after the return of the writ in 
this cafe. The rule laid down in Rex v. Agar (a) is, 
that conufance muft be claimed in the firft inftance: 
what fhall be confidered as the firft inftance muft be 
regulated by the nature of the cafe. [Lord Ellenborough 
C. J. Is not the declaration the next ftep which the 
plaintiff takes by his own aft after the return of the writ? 
Here then the univevfity, having come before the declara¬ 
tion filed, may be faid to have come in the firft inftance.] 
Lord Mansfield in that cafe faid, “ the return of the 
original writ in trefpafs, where pi ace is named, or on a 
precipe quod reddat where land is demanded, may be the 
firfi infiance; becaufe in thofe cafes the writ tells where 


(a) 5 Eurr. »}>]. 


the 
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the caufe of aft ion arife6: but in debt or detinue it is 
otherwise; for it is not known where the contraft or 
obligation was made; and therefore till the plaintiff* has 
counted, the claims need not to be made.” ** But if a 
replevin were fued againft the lord of the franchife him- 
fclf, there the lord’s claim would come too late ajter the 
count j becaufe he muff know where the taking was made; 
and by not demanding his privilege on the writ, he gives 
the court feifin of the caufe ; for the lord mull ufe no 
delay.” Now here the univerfity of Cambridge , not 
having conufance, as the univerfity of Oxford has, of all 
perfonal aftions throughout England in which any of its 
members are fued ; but their jurifdiftion being confined 
to perfonal aftions arifing •within the town of Cambridge 
and its fubttrbs „■ until the plaintiff’ in the adlion has de¬ 
clared it cannot be told whether or not the caufe of aft ion 
has arifen within the jurifdiftion of the univerfity. The 
objeftion therefore is two-fold; either the univerfity might 
have come in and claimed conufancc upon the writ, in 
which cafe they were too late ; or they ought (which ap¬ 
pears to be the weightier objeftion) to have waited till the 
plaintiff* declared, before which time it cannot be ascer¬ 
tained that they are entitled to claim eonufance at all. 
As with refpeft to pleas in abatement, it is laid down in 
x Com. Dig - Abatement, H. 24. * f In a real or perfonal 
writ, where no certainty is contained, it is no plea, that 
there is another aftion for the fame caufe, until a plaint or 
declaration made upon record, which reduces the genera¬ 
lity of the writ to a certainty, from whence it may appear 
to the Court to be the fame caufe,” &c. All the cafes but 
one have been where the claim of conufance was made 
after declaration or indiftment; and Woodcock v. Brooke (<?), 

(«) Cjf. temp. HarCiu. 241. 
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where the claim was made upon the writ, was a claim by 
the univerfity of Oxford. And m Wild V. Villets (b) f 
where an a&ion had been brought in the court of the 
Bifhop of Ely , and after declaration there, the Caufe was 
removed into B. R .; on which there was an immediate 
claim of conufance; Lord Holt faid, that before fuch 
claim could be made there muft be a new declara- 
tion in this court. [Lord Ellenborongh C. J. It would 
ftill come to be afeertained upon affidavit even after the 
declaration filed *, and therefore the plaintiff ought to be 
prepared to deny that now by affidavit which the V. C. 
avers in his claim of conufance, and which the defendant 
verifies by affidavit, that the caufe of action arofe within 
the jurifdi&ion. Bayley J. It is more advantageous to 
the parties to have the claim made as early as poffible, 
becaufe, if well founded, it faves expence to have it fo.} 
The claim of conufance actually made is contained in the 
letter addreffed by the V. C. to the Judges of this court 
who afterwards dire£l their officer to record that claim 
and the warrant of attorney of the perfon making it. It 
is the fame as if the V. C. himfelf had pleaded the claim 
in the nature of a pica to the jurifdi&ion upon the re¬ 
cord. If therefore the claim itfelf be informal, it cannot 
be fupplied by affidavit that the caufe of a£tion arofe 
within the town and fuburbs of Cambridge. And though 
the claim, as entered on the roll by the officer of the 
court/ftates, in conformity with the fa£t (worn in the 
affidavits, that the caufe of action arofe within the jurif- 
diction, yet that made no part of the claim itfelf; and if 
that had been entered as made, the plaintiff* might have 
demurred to it. 


The 
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The Attorney General, Lens Slerjt. ^nd D&npizr, witli re- 
fpe£t to the latter objection (the only one which feeme^ 
in the firft inftance to prefs upon the Court), ohfexved 
that this was brought forward, as claims of conufance 
ufually are, upon affidavit, as well as by the ftatement on 
the record, and therefore it was competent to the Plaintiff 
to have denied any of the fadls ftated in thofe affidavits 
which were neceflary to fubft anti ate the claim. The 
letter fignificatory, addrelTed by the V. C. to the Judges, 
is not the formal claim of conufance fet out on the record> 
but, as in a&ions the original writ Hates the nature of that 
claim generally which is afterwards detailed in the decla¬ 
ration, fo the letter fignificatory is merely introductory of 
the claim of conufance which is afterwards ftated on the 
record more formally and in detail from that document, 
together with the affidavits verifying the material fadts 
of the cafe in judgment. The record here ftates the 
eoming into court of the V. C» as deputy of the chancel¬ 
lor, mafters, and fcholars of die univerfity, by his attor¬ 
ney, to claim and defend the privileges, &c., and then it 
reftates the fubltance of the letter figuificatory, together 
with the proper fa£l:s necefl'ary to found the claim of co¬ 
nufance ; and amongft others, that the caufe of aCtion, 
if any, arofe within the liberties of the univerfity. 

The Court exp re {Ted thcmfelves entirely fatisfied upon 

m 

# this as well as upon the other points, to which anfw.ers 
had already been given by the Lord Chief Juftice. And 
his Lordftiip further observed, with refpadl tothe objec¬ 
tion, that the claim was not preferred in thefirft inftance; 
that the return of the writ is the firft ftep upon the 
record, and the interval from that time till fom£ other 
ftep be taken on the record may all be deemed a conti- 
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nuing firft inftance : fo that the claim of conufance, hav¬ 
ing been iri fa£t made before any other ftep after the re¬ 
turn day of the writ was taken upon the record, may be 
faid to have been preferred in the firft inftance upon the 
return of the writ: therefore let the claim be allowed. 


Tburffay, 

Jan. 45th. 
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calling on the defendant to (hew by what authority 
he ufed and exercifed the office of one of the aldermen 
of the town of Nottingham. To this he pleaded, that 
the town of Nottingham was from time immemorial an 
ancient town, and that the burgeffes thereof, at the time 


A charter gW. r T , HIS was an information in nature of quo warranto, 
ing the right JL 
of elefting an 
alderman to 
the mayor and 
burgeffes at 
large from 
thcmfclvcs, a 
by-law, dated 
to be made in 

then 7 mayor and of granting the charter of Hen. 6 . after mentioned, were 
Jm/Tw Ixurtt irnmemorially a body corporate, and that during all that 
whereby*the t * me there had been and now were an indefinite number 

wa» reftrained 8 burgeffes town * That Hen. 6., by his charter of 

to “ the mayor the 27 th year of his reign, confirmed to the burgefies to 

and certain of . ® 

the burgeffes of be a corporation, by name of the mayor and burgefies of 

the Recorder* the town of Nottingham : and that the then burgeffes of 
aldermen, co¬ 
roners, com¬ 
mon council- 
men, and fuch 
of the burgeffes 
of the laid town 
as had ferved 
or did ferve the 

office of chain, fors, that the fame burgeffes and their heirs might from 
riffoAhefcdd time to time ele£l from themfelves feven aldermen, for life, 
\ZhCy 0 T UA whom one to be mayor: and that on the death, depar- 

dotbirg burgeffes 

for the time being, or fo many of them as jbou?d be duly afembltd together for that purpofe, 
whereof tlie mayor to b* one, of the major part of them,” w<j* hold to i,r a rtafonablc and 
valid by-law. But every by-law may be repealed hy the fame body which made it. And 
the office of chamberlain if the town, as Rated in fuch by-law, was taken to be a corporate 
office as well as the other offices, the fcjrving of which was made the qualification of the 
ekQing burgefies. 


the town and their fucceflors fhould for ever after have, 
in the place of two bailiffs of the town, two fheriffs, to 
be chofen from themfehes t in the form therein mentioned. 
He further granted to the faid burgeffes and their fuccef- 


ture. 
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tore, or amotion of any alderman, the mayor and burgefles 
fbV the time being Should cleft one other burgefs from 
themfelves into the office of alderman $ and that the aider- 
men fhould be juftices of the peace within the fame 
town, &c. It then ft ate d the acceptance of that charter, 
and that after fuch acceptance, viz. on the ill of May 
1577, the then mayor and burgefles duly made a certain 
reafonable by-law, not now extant in writing, *for the 
avoiding popular confuGon and tumult in the election of 
aldermen, whereby it was ordained, that upon the death, 
departure, or amotion of any of the aldermen, “ the 
mayor and certain of the burgefles of the faid town, viz. 
the recorder, aldermen, coroners, common councilmen, 
and fuch of the burgefles of the faid town as had ferved 
or did ferve the office of chamberlain or fheriff of die faid 
town, and called the livery or cloathmg burgefles for the 
time being, or fo many of them as fhould be duly aflem- 
bled together for that purpofe, whereof the mayor for the 
time being to be one, or thf major part of them, by 
themfelves, and without the concurrence and affiftance of 
the reft of the burgefles, fhould for ever thereafter eleft 
one other burgefs from the other burgefles of die faid 
town to be one of the aldermen, in the place of the alder¬ 
man fo dying, &c. as to them from time to time feemed Gt 
and convenient to which faid by-law the mayor and 
burgefles for the time being, from the time of the making 
^thereof hitherto, have confented and’conformed them¬ 
felves, and the fame is now in full force and unrepealed. 
That Gnce the making of the faid by-law, the mayor, 
recorder, aldermen, the coroner, common councilmen, 
and fuch other of the burgefles as had ferved or did ferve 
the office of chamberlain or fheriff of the faid town, and 
called the livery or cloathing burgefles for the time being, 
or fo many of them as were duly affembled together for 
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that purpofe, whereof the mayor to be one* or the mayor 
part of them, have been ufed and accuftomed toccleft, 
and ftill of right ought to cleft an alderman, in the Head 
of any who hatli died, &c,; without the eoncmrence or con* 
Jent of the rejl of the hurgejfes, The plea then Hated, that 
after the making of that by-law, viz. on the idth of Sept, 
1802, the then mayor, certain of the then aldermen, com** 
mon councilmen, and certain other then burgelies of the 
town who had fenred or did then fenre the office of ftierifF or 
chamberlain of the faid town, and called the livery or cloath* 
ing burgefles of the faid town of N, were in due manner 
aiTembled together at the common hall to nominate and 
cleft an alderman of the faid town, in die place of T. C . 
an alderman deceafed ; and fo the plea proceeded to ftate 
an eleftion of the defendant, being one of the burgefles, 
by the major part of the perfons fo affembled, to fill the 
vacant place of alderman. 

The replication took feveral iflues: 1 .That the mayor and 
burgelTes of the town did not make fuch by-law. 2. That 
the mayor and the other perfons named in the defendant’s 
plea were not in due manner affembled in order to eleft an 
alderman in manner and form as in the plea alleged, 
3. That the major part of the faid mayor, &c. did not eleft 
the defendant. And a fuggeftion having been entered orj 
the Toll, that an impartial trial could not be had by a jury 
of the town and county, or of the county of Nottingham^ 
the venire was awarded into the county of Leice/ier , set 
next adjoining to the county of Nottingham t and a ver- 
dift haying been found for the defendant on thefe iffues, 
before Le ]$lan< j. at Leicefter a rule was obtained, calling 
on the defendant to ftiew caufe why judgment of ouffer 
ihould not be entered againft him, notwithftanding fuch 
verdift ; founded upon an objection that the by-law 
Hated in the •■defendant's plea was an unreafonable .and 

therefor* 
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therefore an invalid by-law, as taking the fight of dec* 
tion of‘aldermen from the burgefies at large, -and con* 
fining it to a £ele& body, which did not even Tequire the 
attendance of the majority of the integral parts of the 
corporation to conftitute the elective afiemhly- 
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Lens Serjt., Balguy , Reader, H'jroyd , Scarlett , and f?a/- 
*f«y jun. oppofed the rule, and maintained the validity of 
the by-law. The election of an alderman was given by 
the charter to the mayor and burgefles generally, which 
is their name of incorporation, without pointing out any 
fpecific mode of election $ in which cafe it was long ago 
"fettled, in the cafe cf corporations (a), followed by other 
cafes (If), that the body at large might make a by-law* 
rcftraining the number of ele&ors, though not of the 
eligible j fuch a by-law being calculated to avoid popular 
diforder and confufion. The general principle was recog¬ 
nized in The King v. Spencer (c) ; though there the reftrain- 
, ing by-law was held bad, as not, having been made by the 
body at large, but by a fele£t body, which thereby attempt¬ 
ed to reftrain the rights of the body at large. This by-law* 
however, is argued to he unreafonable, and therefore bad* 
becaufe by pofiibility, k is faid, an election pf an alderman 
may be made by the mayor and one burgefs; hut that con? 
fequence might alfo happen if the right of election went 
in the body at large *, therefore the obje&ipn proves top 
much. And luch an extreme cafe of inconvenience, ad¬ 
mitting the greater probability of it, in proportion -as the 
number of electors is reduced, would be felt lefs than if 
a large definite number were required to attend, when 
fome by ftaying away might defeat the ele&ion, at leaft 

(*) 4 *«/>• 77* t. 

(t) Vide yen. Cent. 273, Rex V. t T«wIjrt, Rep. temp. Hardw. Jl6. and 
Other cafes cited in the margin o{ 3 Burt. 1833. Rex v. Sptnctr. 
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for a time. In all cafes, however, it mud be prefumed, 
that the ele&ors will do their duty by giving their* attend¬ 
ance ; and in cafe of default they may be compelled to do 
fo by mandamus. The fame thing in effe& takes place in 
moil: large bodies, by their own regulations. In the 
Houfe of Lords 3, and in the Houfe of Commons 40, 
members are fufficient to conftitute a Houfe for the high 
fun&ion of legiflation. It is the fame in moil other 
bodies. And the practical convenience of the thing is 
found to outweigh any theoretical difadvantage. There 
cannot therefore be any thing intrinfically unreafonable 

in a by-law made by the body at large, to whom the 
, > 
power of ele&ion was originally given, retraining that 

power to a certain defeription of themfelves; when the 
fame thing may in effect be done in each inftance by the 
voluntary abfence of members. In Rex v. Hoyte, which 
was the cafe of a preferiptive corporation, evidence of 
an ancient ufage for the election of a capital burgefs by 
the major part exifting of a definite body, though lefs than 
the majority of the whole number when complete, was held 
to be evidence of a charter empowering fuch an election; 
which could not have been prefumed, if fuch a provifion 
were irt itfelf unreafonable. But if a charter require an 
ele&ion to be made by a definite body, then according to 
R. v. Bellringer (a), R. v. Miller (b) and R. v. Morris (c), 
a majority of the entire number mull meet, in order to 
coflftitute an ele&ive affembly : and it is upon a mifaDu¬ 
plication of the principle of thofe cafes, that the objec¬ 
tion to the by-law in queftion is founded, which only 
narrows the right of ele&ion given originally to an inde¬ 
finite popular body. 

(«) 4 T«m Re/>» 810 . 
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The Attorney-General , Clarke ’, Dayrell , Dampter , and 
Copley, centra. It does not follow that a by-law reftrain- 
ing the right of ele&ors, as given to them by one charter* 
may not be unreafonable and therefore void, becaufe the 
fame provifion may be found in other charters, or may be 
prefumed to have been originally granted by evidence of 
ancient ufage in the cafe of a prefcriptive corporation; 
becaufe the grantees muft accept or reject the grant in 
the terms in which the crown choofes to make it. Here 
the body at large, by the terms of the charter, had the 
power of ele£ling their own magiilrates, and they exer- 
cifed it: then a by-law, which may have been palled by 
a fmall majority of the exifting body, abrogating the 
rights of the reft, and of their fucccflbrs, and transferring 
the power of elc&ion to a fele£t number, is in the very 
nature of it unreafonable, as being deftru&ive of the ge¬ 
neral right granted by the charter. And though the molt 
popular rights of eleftion may come to be exercifed in 
• fjuft by comparatively fmall numbers ; yet there is a wide 
difference, whether that happen by the choice of the in¬ 
dividuals not attending, or by involuntary exclufion. The 
unrcafonablencfs of the by-law, therefore, conlifts in the 
disfranchifement, as it may be deemed, of all thofe who 
are thus excluded, againft or without their individual 
confent, from the exercife of that ele<ftive franchife 
which the charter gives them: and this js not compen- 
fated by transferring the privilege from the body at large 
to a felect body, however reafonable fuch a confined pri¬ 
vilege might have been deemed in the charter itfelf. 
Then if this reftri&ion were not legal in its commence- 
meat, no antiquity can give it ftiength. In Gingers cafe 
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Lord Kenyon referved giving any opinion as to the legality 
pf a by-law to reflrain the number of electors; and 
there, as well as in Spencer 1 s cafe, all the Court agreed 
that a corporation could not make a by-law contrary to 
their conftitution. 

They alfo objected that, as in Spencer*5 cafe (a), it was 
Jield that a by-law could not impofe another qualifies, 
tion, fuch as that of having ferved parifh offices, upon the 
chara&er of corporator, as given generally by the charter, 
for the purpofe of exercifing the elective franchife \ fo 
here the by-law was bad by requiring, as one of the 
qualifications for the felett body, the having ferved or 
ferving the office of chamberlain ; when it did not appear 
that that was a corporate office, nor did it appear what 
was meant by “ cloathing burgefles,” or how they were 
appointed. 


Lord Ellenborough C. J. We are called upon to 
pronounce this by-law to be void, as unreafonable, be-, 
caufe it reftrains the right of electing aldermen to a fe- 
le£t body, which before was pofiefled and exercifed by 
the body at large ; and therefore it is argued, that it af¬ 
fords a greater chance than before of the entire nonat¬ 
tendance of the electors, or at leaft that there needs only 
the attendance of the mayor and one other, or perhaps 
two other burgefles, in order to conftitute a good elec¬ 
tion under it, and that the chance of fo fmall an attend- 
ance is greater under the reftri&ed power of election 
given by the by-law, than under the extended right con¬ 
ferred by the charter. But in order to avoid a by-law 
upon the ground of Us being unreafonable becaufe of 
fome inconvenience that may refult from it, it lhoujd ap-* 

[a) 3 Burr. 1827 - 8 . 
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pear to be a probable' inconvenience : for one can hardly 
predicate of any law, that fome pojftble inconvenience may 
not refult from it: but is it likely to happen ? Now this 
by-law has exifted for above 230 years; and during all this 
. time, if any inconvenience had refulted from it, it was 
competent to the corporation, by the fame authority 
which ena&ed, to have repealed it. But the long conti¬ 
nuance of a by-law, though it would not legalize it if 
it were in itfelf illegal, is fair evidence to fhew that there 
is no intrinfic inconvenience in it: at leaft the acquief- 
cence of the corporation in it for above two centuries is 
a fair anfwer to any theoretical argument of inconveni¬ 
ence ; efpecially when it is confidered that they might 
hjnre relieved themfelves from the inconvenience if it ex¬ 
ifted at all, at any hour of that long period, by repealing 
the by-law. Then confider what the by-law is : It is 
a delegation of the right of ele&ion by the indefinite 
body of the corporation at large to a felecl part of them- 
•felves, confifting of fuch of the burgefies as had served or 
were ferving certain offices, and were called the livery or 
cloathing burgeffes. Such a by-law has the convenience* 
according to the opinion of the Judges in the cafe of cor¬ 
porations, of preventing popular tumults, and therefore it 
was approved of by them. It is not open to the obje&ion 
which prevailed in The King v. Spencer y that of impofing 
on the corporate character of the electors another quali¬ 
fication foreign to it: for though it be faid that the office 
of charfiberlain (one of thofe named in the by-law) does 
not appear to be a corporate officeyet being described 
to be an office of the town, the burgeffes of which were 
incorporated, and clafled with the office of fherifF, as an 
office in the appointment of the corporation, and the 
chamberlain being one of thofe called “ the livery or 
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clozthing burgejjes” it mu/i be underflood to be a corpo¬ 
rate office. I therefore fee no ground for impeaching 
this by-law, either as unreafonable on account of any 
probable inconvenience likely to refult from it, or as irn- 
pofing any foreign qualification on the corporate character.. 
At the fame time I do not fay that any thing which may 
be done by charter may be done by a by-law : but with 
refpeft to elective fun&ions to be performed by th^ body 
at large, they may in this manner delegate them to a !o- 
ie£t part of themfelves; and I cannot fay that it is an un¬ 
reafonable by-law becaufe an inconvenience may by bare 
poffibility refult from it. 


Grose J. This is in effedt a motion in arrefl of judg- 
■ ment, founded upon the fuppofed illegality of the by-law 
under which the defendant claims title to his office. It 
is plain that the profecutor did not in the fir ft inflance 
confxder the by-law to be illegal, ochcrwife he would 
.have demurred to it: but now he infills that it is un¬ 
reafonable on account of the greater chance that only two 
or three of the electors may attend an election. But if 
any inconvenience were likely to arife from this, it is 
ftrange that the by-law (hould have exilted fo long with¬ 
out objection j and I can fee nothing more unreafonable 
in this by-law than would exift in every other cafe where 
the number of electors is narrowed : but it has been fet¬ 
tled fince the fcafe of corporations that a by-law made 
for that purpofe is valid •, the reafon affigned for which is 
in order to prevent popular confufion and tumults in elec¬ 
tions, and an excellent reafon it is. Finding therefore 
nothing unreafonable in this by-law, I agree that the 
rule ought to be difeharged. 


Le Blanc 
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Xc Blanc /. This rule for enteringjudgment of ouiler 
againfi^the defendant, not with (landing the verdict found 
for him on the iffues taken on his plea, was moved for 
on an alleged defeat of his title as fct forth in the plea; 
and two obje&ions have been taken to it; hrft, that he 
ought to have (hewn the manner in which certain offi¬ 
cers, and particularly the chamberlain mentioned in the 
by-law, were appointed, that they might all appear to 
be corporate officers; and fecondly, that the by-law it- 
felf is effentially unreafonable and therefore illegal. As 
to the firft objection, it appears that all the officers named 
in the by-law were known officers of the corporation at 
the time ; they are mentioned as officers c£ the town who 
were called “ the livery or chathing burgejfes ” which fuf- 
ficiently (hews them to be burgejji's , who are incorporated 
by the charter. Then as to the fecond objection, as to 
the unreafonablenefs of fuch a by-law; it has been fettled 
fince the cafe of corporations, confirmed by other cafes, 
that it is competent for the body l .it large, to whom the 
power of making by-laws is given, to narrow the number 
of the body who arc to elect, and to delegate the power 
of election to a certain number of the corporation; as 
here, to a certain defeription of known officers of the 
corporation and fuch other burgeffes as^have filled the 
fame offices. But it is faid to be unreafonable, for inaf- 
much as a majority of the perfons fo designated are not 
required to attend in order to make an elective affembly, 
it* may happen, it is faid, that one or two burgeffes, with 
the mayor, may ele£t an alderman. But in order to be 
duly affembled, as the by-law requires them to be, the 

c 4 ^ 

perfons who are to make the ele£lion muff have notice of 
the meeting *, and if, after notice, they do not chufe to 
attend, it is only the fame inconvenience which might 
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in cafe of an ele&ion to be made by the body 
•at large* And their chafing to abfent themfehres tfcr 
More (hews the by-law to be unreafonable, than if, at¬ 
tending at the place of ele&ioft, they did not chafe W 
vote. It is not neceflary to maintain that the fame pro- 
vifion muft be reafonable and valid in a by-law which 
would be good by charter or prefcription; but it is fuffi- 
cient to fay that it is no more unreasonable to provide 
that a particular number of the whole body fhould on 
being duly affembled for the purpofe make the eledliox!* 
than that the whole number fhould ele£b Therefore t 
coniider this to be a reafonable and valid by-law. 


Bayi.ey J. The crown by its charter may impofr 
what terms it pleafes, and if the parties accept the char¬ 
ter, no obje£tion can be made on the ground that thofo 
terms are unreafonable ; but where the queftion is upon 
a by-law, it is open to object to whatever is unreafonable 
in it. But I fee nothing unreafonable in this by-laW: 
it does not give the right of election to thofe who had no 
right before; it does not difpenfe with the attendance of 
any perfons whom the charier exprfcfsly requites to at¬ 
tend : but merely to avoid popular confufiort the corpo¬ 
ration made a by-daw that the ele&ion of aldermen fhould 
be made by a certain defeription of their own body. And 
this by-law only operates upon the body afe forge fo long 
as they think fif to continue it: it is liable to be re-con- 
filtered by them at all times: it only binds their fuC'ceflbri 
fo long as the focceflors chufe to be bound by itf: for the 
fame body that made the by-law may repeal it. Then, 
the circumftance that for nearly 240 years no inconveni¬ 
ence has been found to refult from it is a ftoong argu¬ 
ment to fhew that no inconvenience is likely to refute 

7 from 
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from it; and therefore to (hew that it is not unreasonable. 
Next, as to the obje&ion that the chamberlain is not (hewn 
to.be a corporate officer; the whole town being "incorpo¬ 
rated, how can there be fuch an officer of the town, unlefs 
he be a corporate officer ? It does not appear therefore 
that any perfon is named in the by-law who is not a 
■corporate officer. 

Rule difcharged. 


Roberts againfl Williams, Clerk, and Another. 


JV. Williams , clerk, vicar of the parifti church of Pen- 
do \ Ion in the county of Glamorgan, and his leflee of 
the tithe, libelled R. Roberts, an occupier in that parilh, 
in the conflftory court of the diocefe of Landajf, for fub- 
tradtion or non-payment of vicarial tithes; amongft others, 
the tithe of 40 turtles bred and reared on Roberts's farm 
in 1808, which fold at the rate of js. 6d. a couple, the 
tithe whereof amounted in value to 15/. To which Roberts 
pleaded, that by an ancient cuftom or modus decimandi, 
ufed from time immemorial witldn the parifli of Pendoy- 
hn , the vicar was never entitled to the tithe of turkies in 


kind from any of the inhabitants, but to id. for every 
turkey laying eggs, or to every tenth egg laid by fuch turkey, at 
the option of the vicar in lieu thereof This plea, with the 
proof offered in fupport of it, having been rejedled by the 
fpiritual court, an application was made in the laft term 
on behalf of Roberts, and a rule obtained, calling on Mr. 
Williams and his leflee to fliew caufe why a writ of pro¬ 
hibition (hould not ifl'ue to prohibit the confiftory court of 
Landajf from holding further plea of the matters there 
depending between thefe parties. 

VOL. XII. * Sevan 
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Sevan fhewed caufe againft the prohibition, and made 
three objections to the modus j ift, that attending *to the 
relative value of money m the time of Rich, ift, at which 
time the modus muft have exifted, if at all, id. for every 
turkey laying eggs was a rank modus. [But The Court 
faid they could not now go into that objection (a).} adly, 
That there could be no modus of the tithe of turkies , per 
l*e, becaufe turkies were only introduced into this country 
fince the time of legal memory. [Lord Ellenborough C. J. 
How are we to know that ?] The Court has taken no¬ 
tice that hops were introduced within time of memory ; 
as it was faid, about the time of Queen JElizabeth ( b ). 
Turkies were firft noticed in thisifland in 1555 (r); and the 
lirft mention of them in our books is in Hugtan v. Prince (d) 
in the 37 & 38 of Eliz., where they are faid not to be tithe- 
able in themfelves or their eggs, becaufe they were ferae 
naturae. And in Brinkhw v. Edmunds (f), where a modus 
of three eggs for every cock and drake, and for every hen 
and duck refpettively, payable on IVednefday before Eajler, 
in lieu of tithe of eggs and of chickens and ducks hatched 
in the parifh, was eftabliihed, the reporter, who was a per- 
fon of great experience on thofe fubjeCts, adds in a mar¬ 
ginal note—“ not to extend to turkies, becaufe brought 


(a) By Lord Eldon C. in O'Connor v. Cock, 6 V if. jun 671. ** the mag¬ 
nitude of the payment »*• but evidence of the improbability that it wit 
immcmorially paid.** It is therefore propctly a question of fa£t, involv¬ 
ing the relative value 1>f money and of the particular fpecies of property 
to which the modus is applied, as they might by poftibility have cxifad 
before time of memory. But where the ranknefs, as it is cal.td, is 
grofs and palpable as to exceed all moral poflibility, com ts of equity have 
in many inftances decreed againft them, without fending the queftion to a 
jury. Vide inftances of rank modules collected in Toller on lit hex, a«y. 
(*) Crouch y. Rifden, 1 Vtntr. 61. 1 Sid. 443. and a Keh. 61a. 

4<) ***** 0ri Z' J 35- (d) Moor, 599. (e) Bunt. 308; anno 1731. 

into 
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i*to England lately.” But hi Carkton v«, Brightwell (a ), 
the Mafter of the Rolls faid he could sot fee but that 
turkies Were as tame as other poultry, and muft therefore 
pay tithes: but that if tithes were once paid of the eggs, 
there could be no fecond demand for the chickens hatched. 
3 <lly, The modus is bad, inafrmich as there is no time 
certain mentioned when it is to be paid. Goddard v. 
Keeble (£), Phillips v. Symes (c), and Blacket v. Finney (d) t 
are in point: and the Court will not fend a cafe to trial 
in vain. In Hill v. Vaux (e), where the modus fet up 
was bad on the face of it, the Court refufed a prohibi¬ 
tion. 



i$to. ; 


KorflXTI 

again/ 

WiIlMiU 


Peake , in fupport of the prohibition, as to the fecond 
objection, faid that it was founded on an aflumption of 
fa£l, which the Court would require proof of, before they 
decided againft the validity of the modus. [Lord Ellen - 
borough C. J. faid that there might be a good modus, to 
include turkies, though the bird might have been intro¬ 
duced into this country within time of legal memory \ as* 
if there were a modus for all domeftic fowls: but here, 
he obferved, the modus was diftin£lly and eo nomine for 
turkies.] If there were a general modus for all domeftic 
fowls, including turkies, the party might infill on it as a 
modus for turkies nominatirn : but even as a particular 
modus, tlie Court would grant the prohibition, in order to 
try the fa£t on which the modus is objected to. For it 
is ftrange that the Court (hould have taken notice, 49 it 
ie fuppofed, that hops were firft introduced in the time 
of Queen Elizabeth , when there was a petition to parlia- 

{a) % P. Wmt. 46* arm 1718. 

(I) Bunk. 105. and vidt other cafes cited in the note tq the ad edit. 

(c) lb >71. (</) Ik. 198. (*) 1 Ld. Ray 358. and Sulk. 656. 

D a meat 
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ment in the 6 H. 6 . againft the ufe of them. It is dif- 
puted between naturalifts whether the turkey firft* came 
from Afia or America) but that does not decide the time 
of its introduction into England ; but being found here 
in a domeflic {fate, it may be prefumed, in the abfence 
of all proof to the contrary, that it was here before 
time of memory: and the opinion of Sir Jof. Jekyll in 
Carlctoh v. Bright well is an anfwer to the cafe in Moor , 
and the note in Bunbury. As to the 3d objection (which 
came upon him by furprife), he fuggefted that the cafes 
in Bunhury requiring a‘ certain time for the payment of a 
modus had been over-ruled in feme later cafe: but at 
any rate he contended, that the time of payment of this 
modus was certain enough, namely, as foon as the tenth 
egg was laid; and then the parion had his option either 
to take that, if he had not thought proper to take the id* 
before for every turkey laying eggs. And IVatf. Clerg, 
X, 563. (a) fays, that of the tithe of fowls (including 
turkies) either the tenth egg or the tenth young is to be 
paid, but not both; and cuftom regulates which: and the 
Only difference in this modus is, that it gives the option 
to the parfon either of the egg or of money. 

Lord Ellenborough C. J. This modus, it is faid, 
gives the vicar an option either to take the tithe in the 
egg or in money in lieu thereof,; but though, if the tithe 
be taken in the egg it would belong to the vicar at the 
time the tenth egg was laid, yet no certain time is given 
if the option be made to take it in money and therefore 
if there were a change of vicars in the year, it would be 
uncertain to which of them it would belong: it is raoff 
material therefore for the vicar to have the time afeer- 


(4) 3d edit* 


tained 
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fcained when the money payment is due, if the option be 
made 9 to take it in money : and the defedfc in not afcer- 
-iaining that time feems to be the vice of this modus. 

The reft of the Court agreed with his Lord (hip on this 
ground to difcharge the rule for the prohibition. 

t 

On the fame day Pcake> having looked into the cafes 
on the laft point, referred to Pickards v. Evans (a), where 
Lord Havdiuicke C. faid, that as to the general queftion, 
whether it were neceflary to lay and prove a particular 
day of payment, the cafe in the Exchequer ( b ) was cer- 
tainly fo determined; but he remembered that it gaye 
general diiTatisfa&ion in Wejimitifier-hall and abroad, a# 
too nice to require the proof of a particular day : that it 
had been fince adjudged to the contrary, that on or about 
was fufluient : fo that they had left off taking that ex> 
peption in the Exchequer. But , 

Lord Ellenborough C. J. obferved, that Lord Hard • 
wide himfelf affumed in that cafe that it was neceflary 
there fhould be fome fixed time of payment, though in 
pleading it was not neceflary to lay the precife day; but 
that laying it to be on or about fucb a day was fufficient. 
But that without fome fixed time, it could not be known; 
to which of two vicars, in cafe of a change, the money 
payment would belong. 

Per Curiam , Rule difeharged, 

(a) » Vtf 39. 

(4) This was before cited in the book U a cafe in 5 V. 5 Cto. t. and vidf 
Wfcat wwfud by Lord Harthmtke to the feme tffjtA in Cart v. J9a/., \ Ftf. j. 
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The drawer of 
a bill of ex¬ 
change, know, 
ins that time 
had been given 
by the holder to 
the acceptor, 
but apprehend * 
ing that he was 
Ail) liable upon 
the bill in de¬ 
fault of the ac¬ 
ceptor, three 
months after 
it was due, faid 
that he knew be 
was lial 'e, and, 
if the acceptor did 
not pay it, be 
would'. Held 
that he was 
bound by fucli 
promife. 


Stevpns agmfi Lynch- 

HT HIS was an a&ion fry the indpyfer of a bill of ex- 
"■ change againft the drawer. The defendant drew 
the bill upon Jones in favour of Cleveland) who indorfed 
it to the plaintiff. Jones accepted the bill. The defence 
fet up at the trial before Lord Ellenborough C. J. in London , 
was that the plaintiff had twice given time to the acceptor, 
after his difhonour of the bill, by which the drawer was 
difeharged. The anfwer given to this was, that three 
months after the bill was due, and after the indulgence, 
which was in fadfc known to the defendant (he having 
before told Jones that he was glad time had been given 
to him), the defendant promifed to pay the bill; laying 
to the plaintiff, (f 1 know I am liable, and if Jones does 
not pay it, I will.” On this fubfequent promife, his 
Lordfhip held that the plaintiff was entitled to recover ; 
and accordingly he took a verdi& for the amount of the 
bill. 


The Attorney-General moved for a new trial, on the 
ground that the defendant had made the promife under a 
miftaken belief that he was fttfl liable, and therefore 
ought not to be bound, by it. He referted to Chatjield v. 
Paxton (a), in which cafe he had contended on the part 
of the defendant, that the money having been, paid with 
a general knowledge of the fa£s, the party paying it un- 

(^) At- 39 <?/«. 3- P, Ai YSde Gkitty on Biib of Excbaagt, soc,, and 
the not? referred tojo a 431, where money paid 

by one with full knowledge, or the means of fuch knowledge in his power 
at the time, of all the circumftances, cannot be tecovered back, on ac¬ 
count of fuch payment having beep madp under an ignorance of the law. 

der 



$9 


in the ¥*ftieth Year ojf G£<?RGE III. 

der a falfe impreihon of the law could not avail himfelf iJB to* 
of that ignorance to avoid his payment and recover back srrwtft 
the money: the plaintiff, however, recovered and main-t 

||^ s 

Caiued his verdict in that cafe. And he alfo referred to 
Size v. Diokafou and Another (b), where the Plaintiff re¬ 
covered back money which he had paid to the defendants, 
the aflignees of a bankrupt, under a miftake, without de¬ 
ducing money which he was entitled to fet off againft 
the debt due flo the bankrupt’s eftate. 

The Court , however, confidered thofe cafes to have 
proceeded on the miftake of the perfon paying the mo* 
ney, under an ignorance or mifconception of the faCs of 
the cafe; but here the defendant had made the promife, 
with a full knowledge of the circumftances, three months 
after the bill had been difhonoured, and could not now 
defend himfelf upon the ground of his ignorance of the law 
when he made the promife. 

Rule refufed. 


(#) i Term Rtf. *85, 7. 


Roe, on the Detnife of Raper, Q^alnft Lonsdale. 


r jpHIS ejeCment was brought, on the Angle demife of 
the heir at common law, to recover a copyhold eftate 
in the county of Tori ; but, it appearing at the trial be* 
fore Chambrt J., that the cuftom was for the lands to 
defeend, on the death of the tenant laft feifed, to all the 
fens and daughter# equally, of whom there were fpverjd 
in the prefent inftance, the plaintiff was nonfuited for 
warit f a joint demife. 

I>4 


tMu 
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i'Si d. Hullock (with whom was Walton) moved in the laft term 

^ to fet afide the nonfuit, and for a new tTial; contending 

on tiic pemi& of that the leflor’s dcmife was a Severance of the joint te¬ 
nancy ; and that he might recover his part; as one of 
feveral parceners might recover her part in ejectment, 
without the others joining. And he cited Doe d. GtH 
land his Wife v. Pearfon ( a ), where that was recognized.- 


Kafir, 

againfl 

X.ONIOALS. 


Topping, for the defendant, now admitted that he could 
not fuflain the objeftion ; the learned judge who tried 
the caufe being himfelf fatisfied that the leflor of the 
plaintiff was entitled to recover his cu (torn ary (hare. 
And the rule was accordingly made abfolute ( b), 

(tf) 6 Eafly 173. 

( 4 ) Vide Deane v. Judge t 11 Sajiy 288. s^nd Doe v. Ready poll. 


Saturday, The Kir*G m again/l The Churchwardens and Over- 
^ 7 feers of the Poor of the Parifh of Sculcoates, 

in the Eaft Riding of the County of York. 


Commiflioners 
under the Be- 
verity and Barm- 
Jltn drainage 
afl, who pur- 
chafed land and 
eredtrd build 

ing 3 in t‘ic pa- 
ri/h of Scitlcoales 
for the outlet of 
the drainage, 
but who re¬ 
ceived no bene¬ 
fit from fuch 
properly in 
Sculoatei , but 
the vyhole be* 


r J^H E parifh officers of Sculcoates , in the rate made for 
the relief of their poor, charged the commiflioners of 
the Beverley and Barmjlon drainage in a certain fum in 
refpeft of certain lands and buildings in that parifh, pur- 
chafed by them and converted into a drain, under the a£fc 
of parliament after mentioned, which land was cut for 
the purpofe of the drainage, and is now covered with 
water, containing 6 acres. The commiflioners appealed 
to the feffions againft the rate, on the grounds, ill. That 


nefit was de¬ 
rived to the* owners of lands in ether parifhes, drained by means of fucb outlet, are not 
rateable in Sculcoatesi or iuch benefit. 


they 
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they were not the proprietors of any rateable property 
within fhe parifli of Sculcoates ; ancl 2dly, That they de¬ 
rived no beneficial intereftf from the lands for which they 
were rated : and the Seflions quafhed the rate, fubjeft to 
the opinion of this Court iipon the following cafe. 

By an aft of the 38 G. 3. c. 63. intituled “ An aft for 
€c draining, preferving, and improving, the low grounds 
“ and carrs, lying in the feveral parilhes, lordlhips, town- 
« {hips, hamlets, precincts, and territories, of Beverley 
«* Saint John of Beverley , Grevehill , Sandholme , & c. 
H (naming nearly 40 other diftrifts, amongft which Scul- 
u coates is not one), all in the Eafi: Riding of the county of 
“ York? certain commiflioners are appointed for putting 
the aft into execution. Thefe commiflioners, for the 
purpofes of the aft, purchafed the lands and buildings then 
rated in Sculcoates , which lands and buildings have been 
converted by virtue of the aft into part of a drain extend¬ 
ing from Beverley through part of Sculcoates , a diftanpe of 
- j o miles ; but no part of the lands adjoining thereto are betie- 
fted thereby ; the drain having been made for the paflage 
of waters coming from certain low grounds intended by 
the aft to be drained into an outfall dough into the 
river Hull. The lands and buildings fo purchafed by the 
commiflioners to be applied as aforefaid were, previous 
to fuch purchafe, aft e fled to the relief of the poor and 
other parochial rates and afleflinents in Common with 
other lands in the parifh of Sculcoates , but lince the making 
of the drain the lands fo cut or excavated have not been 
Tated. The drainage is in every refpeft completed, and 
the proprietors of the low grounds fituate within the fe¬ 
veral parifhes mentioned in the aft have received the be¬ 
nefit thereof. 
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Pari contended that the commiffionexi, having a mere 
naked trail, without any beneficial intereit»*were not 
rateable in refpeft of this property: and for this he relied 
on the cafe of the Salters* Load Sluice Navigation (<*)* 
which was diftinguiftved from all the prior cafes where 
tolls levied for the benefit of the proprietors had been 
held to be rateable. He then referred to feveral claufes 
of the* aft in queftion. By/. 2. the lands to be drained 
are to be taken out of the jurifdiftion of the general 
commiflkmers of fewers and placed under thefe commit- 
fioners. By / 4. perfons are to be chofen commiflioners 
who have no interejl in the lands to be drained ; and by 
f. 8 . they are to receive two guineas a day for their trou¬ 
ble, journies, and expenccs in the execution of the aft \ 
and they have no other benefit whatever from the drain¬ 
age j but all the money raifed by them is by /. 51. to be 
applied to the purpofes of the aft: and by/ 60. they are 
to raife a rate on the owners of the lands benefited by 
the drainage for the fupport of the fame. 

Topping and Holroyd, , contra, infilled that the commif- 
fioners were rateable. They are in the aftual occupation 
of the property. By/. 38. the eftates are to be conveyed 
to them and their heirs; and/. 39. fays that they and their 
heirs “ /hall be deemed in law to be in the aftual feifin 
and pofieflion thereof to all intents and purpofes whatfo- 
ever,” &c. 5 .*44. directs every leflee or tenant, in pof- 

feflion of lands purchafed by them for the purpofes of 
the aft, to deliver up the pofieflion thereof to the com- 
mi(Sorters; and by/ 98. they are to hring aftions of tref- 
pafs and ejeftment. There is nothing in the aft to ex¬ 
empt the property, which was before rated, from being 

(#) 4 Term Kef. 73 $. 
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Rill rated in their hands. The property itfelf is benefi¬ 
cial to the* owners of the lands which are drained, and 
they would certainly be rateable, like proprietors of canals 
and other beneficial undertakings of the like description, 
if they occupied it by themfelves or their fervants; and 
an occupation by their truftees is the fame in effe£L The 
COjumilfioners of the Salters* Load Sluice navigation 
were held not to be rateable, becaufe they were truftees 
merely for public purpofes. [Lord Ellenbwough C. J. I 
have been looking, without fuccefs, into the a& to fee 
if thefe commiflioners are either in the receipt of any fund 
for their own benefit, or are truftees of any divifible fund 
in their hands in this parifti for the benefit of others* 
They certainly are not fo for their own benefit. Then 
can you point out any benefit to be received by any per- 
fons, except by the owners of the lands benefitted by the 
drainage in other parifties, and who are liable to be rated 

in their refpe£tive parifties for the improved value of their 

* 

lands there ? Bay fey J. Is there any beneficial intereft 
derived in this parifti from thefe works ? for this is a pa- 
rifti rate.] It is not material from whence the benefit 
or profit is derived, whether in or out of the pariih, if it 
be received in the pariih: and here the benefit to the 
land owners in the parifties above is derived to them 
from the property and works fituated in Scvfcoates parifti: 
the commiflioners, therefore, who reprefent thofe land* 
owners ought to be rated there for the benefit which they 
derive from the appropriation of the property in Sculcoates 
to their uCe; and no injuftice will be done to those 
owners; for this will form an item of charge againft the 
increafed annual profits of the lands, which they will be 
entitled to dedud from thofe increafed profits in the re- 

fpe&ive 
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fpe&ive parochial rates. In Rex v. Gardner (a), a colle¬ 
giate body was held liable to be rated for prdfiefrty occu¬ 
pied by them for their own benefit. Lord Mansfield 
there faid that all real property was rateable to the poor, 
and mult have (except in certain cafes there mentioned, 
*. e. of lands held in truft for the poor, or for public pur- 
pofes,) occupiers and inhabitants in confideration of tax. 
So the corporation of Aheravon {b\ who were feifed in fee 
of uninclofed land flocked with the cattle of the refident 
burgeffes and others j and the dock company of Hull (r}, 
who purchafed land and ero&ed docks, under an afl of 
parliament for the improvement of the port, yielding pro¬ 
fit to the individuals whofe capital was fubferibed; were 
held liable to be rated for the real property fo applied. 


Lord Ellenboeouch C. J. In all thefe cafes the 
property rated yielded pecuniary benefit, or that which 
was capable of being eftimated and converted into pecu¬ 
niary benefit within the parifh to the parties interefted: 
but here the benefit refults to the lands drained which 
lie in other parifhes, where the owners are liable to be 
rated in proportion to their improved value: and the 
property would be liable to a double rate if it were alfo 
rateable in the hands of the commiflioners. Or fuppofing 
that the objeftion of double taxation were obviated by 
the argument that the amount of the rate on thefe com- 
miffioners (houldbe dedu&ed, pro tanto, from the fever*! 
parochial afiefiments on the increafed value of the lands 
in the hands of the owners, (till the difficulty remains' of 
(hewing that there is any benefit received by thefe com* 

{*) Cnop. 79. (i) 5 Eajl, 453. (ry 1 Ttfrt Re/> ^if. 

miffionew 
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miffioners for themfelves or others within this parifh, 
which is capable of being rated. The benefit is ~ all de¬ 
rived in other parifhes. The dock-company of Hull were 
in the receipt of tolls for the benefit of the lhare-holdcrs 
in refpedt of the ufe of the docks within the parilh in 
which they were rated; but thefe commiffioners gather 
no profits either for themfelves or others in this parilh, 
but are the-mere inftruments of benefit to land-owners 
elfewhere. I know of no inftance where a canal com¬ 
pany has been held rateable for the mere fpace occupied 
by the canal in a particular parilh, if no tolls were re¬ 
ceived or become due there; and I cannot diftinguifh 
between land converted into a drainage and into a canal. 
However, that our decifion mav not clalh with other 
cafes, we will look into them before we deliver our final 
opinion. 


i8to. 


Tltt King 

azainll 

TlxpCnurch- 
warden* and 
Overfed 
of 

Sculcoat* s» 


The cafe of the proprietors of the Stajfordjhire and 
W'orcejlerjhire canal navigation (a) was referred to by 
Parity as having decided that the company were only Tun¬ 
able for their tolls in the feveral parifhes where they be¬ 
came due, and not in thofe through which the canal 
merely palled ; the canal not being productive property 
in the latter. And after the difeufiion and decifion of 
fhe Tynemouth cafe, which flood next in the paper, on 
this day, 

‘Lord Ellenborough C. J. faid, that the Court having 
no doubt in this cafe, they would difpofe of it at once, 
by dating that they were clearly of opinion, that the 
commiffioners, having no beneficial occupation of the 
property in thi 9 parifh, either for themfelves or others. 




(«) a Term R&. 348-9. 


were 
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wardens and 
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Saturday, 

Jan. 37th. 

‘The tolls of a 
l;ghtl.oUle fitu- 
ated in the 
town (hip of 
Tynemouth, 
which tolls 
were loiltdcd 
out of the town- 
flu p in the fe¬ 
deral ports at • 
which the vef- 
%1$ pafTing by 
the coaft afiti - 
wards arrived, 
are not rateable 
qua rolls in the 
townfhip- 
And the rt li- 
dence in fueh 
lighthoufe by 
one as lervant 
to the owner, 
at an annual 
falary, to take 
care of the light, 
is the occupa¬ 
tion ot the maf- 
ter, who alone 
can be rated 
in refpeil of 
fuch occupation 
•t the toh-lioufe. 


were not liable to be rated for it. That if they were tv 
hold otherwife, it would be opening a queftioqjp£ benefi¬ 
cial occupation in every cafe where a canal or a turnpike 
road paiies through a parifb, though the tolls were not 
due there ; which had never been confidered as liable to 
be rated in fuch parities, but only where the benefit ac¬ 
crued. In conformity, therefore, with all the decifions 
on the‘fubje£t, the commiflioners, having no beneficial 
occupation within the parifb, were not liable to be rated 
there. 

Order of Seflions, quafhing tire 
Rate, confirmed. 


The King again/l The Inhabitants of Tynemouth. 

|JPON an appeal of IFm. Fowke Efq. to the Quarter- 
SefTiom of the county of Northumberland againft a 
certain rate for the relief of the poor of the townihip of 
Tynemouth in that county, the Seffions ordered the rate to 
be amended by ftriking out Mr. Fowke* s name, and that 
of R. IVifcncroft (his fervant) \ fubject to the opinion of 
this Court upon the queflions $ 1 ft. Whether R. Wifen- 
crcft be rateable for two rooms in Tyncmduth lighthoufe ; 
and 2d, Whether Mr. Fowke be rateable for the tolls ia 
reipect of the lighthoufe ? The fa£ls were thefe. Mr. 
Fowke is entitled to Tynemouth lighthoufe, and to certain 
tolls payable in refped thereof, by virtue of letters patent 
under the great feal in the 17 Car . 2. viz. 12 d, for every 
fhip belonging to any of the king’s fubje&s pafiing by th^ 
lighthoufe, and belonging or trading to the ports of New- 
cajllc and Sunderland, , or either of them, or the creeks ot 
members of the fame; and 3/. for every {hip belonging 
to any foreigner or ftntnger coming or pacing by the 

light- 
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lighthoufe. Mr .Fowie is alfo entitled to additional light 
duties under an aft of the 42 Geo, 3. intitled, “ an aft 
for improving the Tynemouth-cafile lighthoufe, and for 
authorizing additional light duties in refpeft of fuch im¬ 
provement.” The alterations in the lighthoufe have been 
made in conformity to the aft. The lighthoufe is in the 
townfhip of Tynemouth; and the tolls and duties arifing to 
Mr. Fowke are payable upon {hips failing in the German 
ocean and receiving the benefit thereof: and the {hips 
from which the tolls or duties arife never come within 
the townllup of Tyne mouthy but proceed direftty from the 
main fea into the river Tyne, the whole of which as far as 
NewcaJUe is in the port of Newca/lle-upon-Tyne, and the 
parifh of St. Nicholas within the town and county of the 
town of NewcaJUe-upon-Tytie : and neither Mr. Fowke, nor 
any of the receivers of the tolls or duties refide in the 
townfhip of Tynemouth . The tolls or duties paid in re¬ 
fpeft of {hips arriving at and failing from the port of 
, NewcaJlle-upon-Tyne are collefted at the cuftom-houfe in 
the parifh of All Saints in the town and county of New- 
caJlle-upon-Tyney by Mr. Thomas Bah, a perfon appointed 
by Mr. Fowke for that purpofe: and the tolls or duties 
paid in refpeft of {hips failing from other coafting ports 
are collefted at the ports from whence they fail, if they 
clear at the cuftom-houfe there to a port beyond Tyne- 
mouth-cajlle light \ if to a port fhort of Tynemouth , no toll 
or duty is payable by them in the firft inftance : but if 
they afterwards extend their voyage or pafTage to New¬ 
castle or beyond the lighthoufe, then the toll or duty is 
paid at the port of their arrival. Some of the tolls col¬ 
lefted at the coafting ports are remitted to Mr. Beck at 
Newcaftlty and others accounted for in the firft inftance 
to Mr. Fowke, The townfhip of Tynemouth is within the 

5 parifh 


i&xo. 


The Krfio 

The inhabitant* 
of 

Ttkimowm. 
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patifh of Tynemouth , and maintains its own poor. Wtfeti* 
croft is a fervant of Mr. Fovvke, at an annual fajacy, and* 
refides in two rooms within the walls of the lighthoufe, 
to take care of the light: and he is rated for thofe two 
rooms, as occupier, at 61. } and Mr. Foivke is rated for 
the tolls, in refpeft of the lighthoufe, at 750/. The 
property-tax in refpedt of the tolls has been paid to the 
collc£l£>rs of that tax in the townfhip of Tynemouth . 

Topping and Hu!loch, on the part of Mr. Fonuke and his 
fervant, maintained that at any rate the fervant could not 
be rated; his occupation being in law the occupation of 
his mailer: and they referred to a late cafe of the White - 
haven bank, argued in the Exchequer-chamber, before all 
the judges. They alfo refilled the liability of Mr. Fovuke 
himfelf to be rated for this property within the townfhip 
of Tynemouth, inafmuch as the fliips from which the tolls 
were collected never came within the townfhip, nor were 
the tolls received there : for which they cited The King 
v. Rehouse (a), as clireftly in point. 

Holroyd and Bigge , contra, admitted that the cafe was 
not diflinguifhable from The King v. Rebovue ; but they 
faid that that cafe was decided before the rateability of 
tolls in general had been fettled. In the argument of 
Atkins v. Davis ( b ), it is faid to have been fo decided, up¬ 
on the principle#that the profits were uncertain, and de¬ 
pended upon the expenditures: but that queftion having 
been fince put at reft, the authority of that cafe is much 
impeached. Confidering the cafe then upon principle, the 
lighthoufe in refpedt of which the tolls arife is in the 
townfhip: it confers a great benefit to the fhips navi- 

(*) M. la G. 3. iConfi, 115. 3d edit. (i) CeM. 351. 

gating 
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gating along that coaft, and the tolls are payable for that 
benefit*; the tolls therefore are properly due there where 
the benefit arifes, though for convenience fake they may 
be colle£ted in the different ports where the fhips arrive. 
Suppofing a towing port were neceffary to be placed at 
the mouth of a river to warp in the fhips; though the - 
body of the river where the fhips lay were in another 
parifh, yet the tolls would be payable in the parifh where 
the poft was fixed. [Bayley J. obferved that the rate in 
fuch a cafe would be upon the poft.} 


1810. 

TheKiNc 

fgainjl 

The Inhabitants 

of . 

Tynsmouti*. 


Lord Ellexborougii C. J. It is no queftion now 
whether this property could be rated in fome other way ; 
«us if the lighthoufe, whole light is the meritorious caufe 
of earning the tolls, were in confcquehce let at a larger 
rent: but this is a rate fpecially upon the tolls, and there¬ 
fore the cafe is not diftinguifliable from The King v. Re- 
bonce, which is fo immediately in fpecie and in all its cir- 
cumllances the fame, and has been fo long confidercd 
and a£lcd upon as law, that it concludes the queftion. 
What local property is there within the townfhip on 
which this rate on the tolls can be levied ? The tolls are 
not received there; nor do the fhips from which they 
:ire collected come within the townfhip; the fubjedfc 
matter of the rate has no locality within this townfhip. 
As to .the other point, it is equally clear tha't it is the oc¬ 
cupation of the mafter by his fervant, and not the occu¬ 
pation of the fervant himfelf: and therefore the rate on 
the fervant is bad on that ground. 

Per Curiam, Order of Seflions, amending the 

Rate, confirmed (o). 

(a) Vide faft , Rex v, Eyt. 


Vou XII. 


E 
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tJpon an s^pe il 
to the Sillier 
an oirer 
o i filiation, the 
refpondents 
are to begin, by 
fuppoiting their 
cider, a*» jo ah 
ocher cales. 


The King againft Knill. 

r £TIE defendant appealed to the feflions in the county of 
Hereford againft an order cf filiation of a baftard 
child, ;md gave due notice of fuch his appeal to the parifh 
officers of Holm I^acey^ on whofe application the order 
had been obtained. The Seflions confirmed the order, 
fubjefl to the opinion of this Court upon a cafe, which 
dated, that when the appeal came on to be tried, the ap¬ 
pellant was called upon to begin, and to allege and prove 
what he could againft the order; which he refufed to 
do; infilling that by the rules of law the refpondents were 
bound in the firft place to begin and fupport the order. 
The refpondents refufed to do foj infilling that according 
to the pra£lice of that feflions it was incumbent upon the 
appellant to begin, by alleging and proving a fullicient'* 
cafe for quafhing the order, 'file Seflions found this* 
latter to be their pra£lice in the like cafes ; and therefore 
required the appellant to begin by flicwing caufe againft 
the order complained of, and proving what he could to 
invalidate it. And no caufe being fliewn, nor .anything 
alleged or proved on either fide, as to the merits, for or 
againft the original order of filiation, the Seflions con¬ 
firmed the fame. And now the original order and order 
of confirmation being removed into this Court by cer¬ 
tiorari, and a rule obtained calling on the profecutors to 
ihew caufe why they Ihould not be qualhed for mfuf- 
ficiency > 


Gafelee , who was to have fliewn caufe, admitted that 
he could not fupport them ; the cafe of JJbe King v. New- 
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bury (a), having fettled the point; and it being the general 18 io. 

practice of Seffions throughout the kingdom for the re- ^ 

fpondents to begin by fupporting their order. 

Kn: 1 L. 

And The Court , being of this opinion, remitted the 
caufc to the Scffions to proceed upon and hear the ap¬ 
peal in the regular and general courfe. 

Confl and Puller were for the appellant. 

(*) 4 7 f m Rep 475. 


The King againjl The Inhabit ants of Haudiiorn 

with New 1 on. 


'Juu. 


z /1 »l ♦ 


Jj,‘TAR.GARET Lir.gr.rdy a pauper, \vr>s removed by 
an order of two fu ft ices from the townfmp of New¬ 
ton with Seales to the town (hip of Hu’clhcru with Newton y 
in the county of JLancrJler. Upon appeal to the Selhons 
againft this order, the queftion was, Whether a fcttlement 
had been gained by hiring and fcivice in Hard horn with 
Ne%uton. The pauper was hired by R. Gratrix in Hardhorn y 
for a year: three weeks after the beginning of the year 
Gratrix , the pauper’s matter, died, and the farm was 
continued on by his widow and two fons, George and 
VPilliam. About three weeks before the end of the year 
the pauper fell out with George , one of the fons, about 


V/K r _ *he maf- 

ui ,• <ul * utLks 

ulicr hif.n:; the 
p-upc.r fci a 
wat, the latter, 
abiding m the 
fuvice with tlit; 
widow and fons 
to the end of 
the year, gains 

a ftttUnif-nt in 
the par.fli 
wi.ue flic 
ftiv.d. And 
iu i.okfsan 
abid*ni r m the 
kivie;* lor a 
yt.it, lx caufc 
one ol the Ions, 
on the hjvo¬ 
ices put* nee 
that the fervent 


her work, becaufe {he threw more fand upon the floor l,,r ~ w ‘ nue 

, ^ 1 /and on tlit floor 

than he deemed necefiarv, and was by him turned out of ts.an he dtemed 

nectlf-uy, 

day fll€ turned her out 
of doors 3 
wxtks hefere 

the end of the year; fhe being willing and offering to ftay to the end of the year* but car¬ 
rying away h*r iloatlis the mxt day, &nd t:-»k ng wlut the fon infifled wa* liu full waves 
tor the year accoidmg to the agreement, though fhe demanded a larger fum as her lull 
wages. 


doors, though fhe was willing to ftay. The next 


£ 2 


came 
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*uh Niwto^. 


came again for her cloaths, when George paid her 4/. ioj.' 
as for her full wages. There was a uifpute about tin? 
amount of her wages ; George infilling that the pauper 
was hired for 4/. ioj., and flic demanding 5/. 15J. The 
pauper, however, accepted 4'/. roj., and neve? got any¬ 
thing more, though fiic employed an qttorney for that 
purpofc* Tite pauper, when Ihe came the next day for 
her clothes, offered to flay to the end of the year, but 
George would not let her. The Seffions, being of opinion 
that a fettlemcnt was gained untW the hiring and ibnice 
above Hated, con fumed the order. 


Scarlett , in lupport of th<‘ orde,*, laid that lie did not 
know whether the death of the nuYio! within three week, 
after the hiring were moan* to bo urged as a d idol tit ion 
of the contract, nolwiiluUudmg iliv (ontiiniance of the 
fervice under the origmal idling with the widow and for.a 
on the farm. [But Le Bl,un J. fa id there could be ii*jv 
queftion made as to that: atid the counfel for the appel¬ 


lants faid that he did not mean to raile any objection 
on that ground, but upon the itibfequent diffolution <f 
the contracl by the a6U of the parties.] Scarictt then oh- 
ferved that the cafes which turned, on the queftion of dif- 
penfation of tne fervice, or of dniolution of the contrail, 
ran very Pear to each Other ; but tint which cause nearelt 
to the prefeiit, Rex v. # St. Phn.p in Birmingham (a), ckfi¬ 
fed tids with the cafes- of difpenfation. The pauper was 
unjuftly difeharged before the end of the year; and though 
file took her wages, yet they were the wage.s for the 
whole year, and lhe offered to ltuy and ferve out her time. 
And that offer diftinguifhed the cafe from Rex v, Clad";- 
don(b)i where it was o-.ly Hated that the fervant wift.ed 


(*) 2 Term Re];. 624 . 


{t) 4 To *n Ret'. !f 0. 


to 
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tp llay out the year ; fuch wifh not having been commu- 1810. 
uicate;! to the mailer. [Lord ILllenborough C. J. having The King 
obferved that the qucilion here really was, whether kicking againjt 

the pauper out of doors was a diffolution of the contra<fl, ot 

H a a n mon n 

r’.ic respondents’ counfel laid it was unnccciiary to argue vwthN kuion. 
the cafe any further.] 

, 7 . Williams, cont'.a, admitted that the contracl could 
vnly be dilTolvcd by the eonfent of both parties; but con¬ 
tended that the acceptance of the wages by the pauper 
before the end of the year fhewed fuch eonfent on her 
part, though fho would have preferred flaying out the 
yhole year. The afl of parliament (/?) requires “ a con- 
Liiuing and abiding in the forvice during the fpace of 
one whole year,” in order to confer a fettlement, and 
cverv cafe of difpenfation is againfl the plain fenfe and 
L ttcr of the acl: the Court therefore will not be inclined 
to go an iota farther than the exprrfs adjudications com¬ 
pel them to go; and where there nrd con flitfling authori¬ 
ties will rather abide by the letter of the fl ate.to. lie then 
referred to Rex v. Grantham ( 5 ), R*x v. 77 iJUeton (r), Rex 
v. Kings Pyott(el), Rex v Ztidbrooke [f)> Rex v. Rujkrdl (f), 
and Rex v. Leigh (g), as cafes of diffolution which nutc- 
t ially trenched upon (he other decifions, and (hewed that 
though the mailer urged the diffolution of the contrail, 
without or againfl the defire of the fervant;. yet if the 
hitter acquiefced by accepting the wages and departing 
from the fervice before the end of the term, that put ar* 
end to the contraft. Now here the pauper did v I f 
accept that w r hich the mailer infifted to be her full v : : 

(a) 8 Sc () TV. 1 c <10./ 4. [t>) 1 Term Re*. 754. 

(e) 6 185. (d) 4 *vjl> * 153 * (-U 

iJ) 7 f«®» 47 «* (?) i*. ^ 39 * 

E 3 
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and which would conclude her from any further demand; 
which made an end of the contract on her part, as the 
turning her out of doors by the mafter concluded him on 
the other hand from any further claim to her fcrvice; 
and there was no longer any mutual remedy upon the 
contract. 

Lord Ellenborougii C. J. If indeed there were a^ 
conflict of cafes upon this point, that would* bring us 
back to the words of the aft, the true import of which 
we fhould have to confider: but there is no material 
conflict of the cafes, nor any thing in the conftru£tion 
contended for by the refpondent’s counfel which will clafh 
with the words of the act. There muft be an abiding in 
the fervice for a whole year in order to confer a fettlc- 
ment: and as far as lay in the power of the pauper, there 
was an abiding in it for a year : hut fhe was wrongfully 
and forcibly turned out of doors by her mafter againft hef 
will; and when {lie returned the next day for her cloaths 
he gave her 4/. 1 oj., which he faid was the whole of her 
wages ; but ftie did not afTcnt to that, and demanded more* 
though fhe took what he was willing to give her in part, 
and offered to ftay to the end of the year, maintaining 
her right to her full wages. She therefore did all fhe 
tould to abide in the fervice according to her contraft, 
and did fo, except fo far as (he was prevented by an a£fc 
of force. I he cafe of The King v. Grantham , which js 
principally relied on to fhew the diffolution of the con* 
fraift, is very diftinguilhable. The fervant there having 
been improperly turned out of doors by his mafter in the 
firft inftance, took him at his word, and refufed to return 
to the fervice, though invited by his mafter fo to do: and 
when the mafter at laft agreed to pay him his' full wages, 

he 
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he left the fervice contrary to the exprefs requeft of the 
maftcr.to ftay. 

Grose J. In the cafe of The King v. Grantham there 
w^s an agreement by both parties to diflolve the contract 
before the end of the year : and the fame anfwer may be 
given to all the other cafes which have been held to be 
diflolutions of the contract. . But here there is Nothing 
like confect on the part of the fervant. The mafter 
turned her out of doors againft her content, and {lie wiflied 
to come back and perform her fervice to the end of the 
year \ but he would not permit her. Therefore though 
the fervice was not performed, yet fhc tendered herfelf to 
perform it, which is equivalent to the performance of it 
in law : and the contr^<fl could not be diilblved by die 
wrongful a& of the mafter in turning her away. 


1810, 


The Kmc 
againft 

TheJtnh,«biUnU 

of 

Hardhqsm 
with Niwtqm, 


Le Blanc J. The firft point which was fuggefted has 
been very properly abandoned now; ‘for there is no doubt 
that the death of the mafter after the pauper was hired 
for a year; {he continuing to fbrve the widow and fon oa 
the farm; was a continuation of tire fame fervice. Then 
with refpe£l: to the other point, it is now too late to recur 
back to the ftri£l words of die a£l of parliament, upon 
queftions of difpenfation or diftolution of the contrail; 
a lonz current of cafes has eftabHftied the diftin&ion; 

O • 

and where the diftolution of the contra& has not been 
afiented to by both parties, the Court ha 3 . inquired into 
the caufe pf tire mailer’s difmiflal of his fervant. Now 
here was a frivolous caufe afligned by the mafter, which 
would not warrant him in turning the fervant out of doors 
againft her confent} and {he offered to ftay, but he re*, 
fufed to permit her, It was neceflary however that ihe 

E 4 (hould 
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Ihould have her cloaths and fomething to maintain her $. 
therefore her taking her cloaths and what money lie was 
willing to pay her does not (hew her confent to abandon 
the contract, which Ihe exprefsly offered to fulfil to the 
end of the year. Then after her departure, fhe did not 
hire herfelf into another fcrvice before the end of the 
year, as occurred in one [a) of the cafes, which was held 
to be a dilfolution of the contract. Here then the pauper 
did every thing fhe could to continue in the fegyice, from 
which fhe was wrongfully difeharged : the Scffions have 
decided that it was not a dilfolution of the contract; and 
I cannot fay that they have decided wrongly. 

Bayley J. It would be much better if the Scffions 
would decide the fail (b) y whether of the dilfolution of 
the contraft, or of the difpenfation of the fervice, and 
abide by their decifion, without fending up a cafe with 
the evidence on which they formed their conclufion. In 
J he King v. Grantham there was the confent of both par¬ 
ties at one time to put an end to the contradl, and the 
mailer wifhing the next day to retraft his confent could 
not alter the cafe. But the quctlion here is, whether a 
wrongful aft of the mailer can dilfolve the contraft with¬ 
out the confent of the fervant. It would operate very 
unjultly if it could ; for then mailers would often be in¬ 
duced to difeharge their fervants on frivolous pretexts 
towards the end of thfe year to prevent them from’acquir- 
ing fettlements. 

Order of Selfions confirmed. 


(a) Re* v. Leigh, 7 £af), 539. 

(h) In Rex v. St. Peter ejRtancroft, in AVwirA, 8 Te v tn Pet. 477* the 
Court recommended to the Seffions to find the fact, whether the con- 
trz& were diffolyed by mutual confent, or the performance of t!:c ftivitfc 
difpenfed with by time 
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1B10, 


Doe, on the feveral Demifes of Marsack and 


Others, againjl Read. 


Jan. 39th. 


f | 'HIS was an ejectment for meffuages and lands in The plaintiff in 
the parifh of Himlerivell in the county of Fork, which tJiTftveral" 
was brought on the four feveral demifes of, i. C. Mar - ^ay'/after noT* 
/tick, 2. R. Davifo/jy 3. J. C. Parkhurjl and wife, and go'erthe pof**" 

4. of W, Beyl; all of which were laid on the 8th of Aflionofpre- 

• » 1 r v-.i it mifes held by 

April 1809. At the trial before Chambre J. at York the the defendant 

following notice to quit was proved to have been ferved * S C nr 

on the defendant on the ill of Oft. 1808. u I hereby he com 

give you notice to quit and deliver up to me or my fuc- 

cefior on the 6th of April next the poffeflion of all thofe received rent 

_ . from the tenant 

feveral clofes. Sec. (describing the premifes in queftion,) which was 

1 ■ ti * , . . ftated in the 

of which I am the receiver duly appointed by the Court receipts to be 

of Chancery, or at fuch time or times as your current hJrors/ev^iT 0 

year of occupancy may expire.” Dated ift of October 

1808, and figned “ R. Davifon.” *The appointment of °[ c * . 

Davifon by the Court of Chancery in the fuit after men- ‘«r a feveral 

demife ItVcis 

tione<l to the office of receiver for the eftates, of which a jo.nt tenan* 
the premifes were part, with a power to let the eftates, was poh.fg'tiie'con- 
alfo proved to have been made on the 9th of April 1806. Jtn aV» ^to 'i 
Alfo copies of a bill and anfwcr in Chancery. The * of^eihonb’ f 'on 
plaintiffs in the hill, which was hied in June 1804, were ,lm a ‘' col "' ,t t® 

r _ . the plant iff *» 

feveral creditors of the faid J. G. Parkhurjl and his wife: recovery in tni* 

1 r • /-» n/r r» * c **fe» be had 

the defendants were the uul C. Marfaci , as a truftee of the whole ude 
eftntes which had been allotted in Chancery to Mrs. it^eems that 
Parkhurjl , as the widow of Sir G. . Boynton , on behalf of 
the creditors of Mr. and Mrs. Parhhurjly himfelf beipe court of chan- 

0 ciry, with a ge- 

oue of thofe creditors; J. B. Smithy (fincedead, on whofe «er.-i authority 

. . to he the lands 

tiruih Da vi/on was appointed receiver,) as receiver of the to tenant hom 

year ro year, 

has aife authority to determine fuch tenancies hy a regular notice to quit. 

rents 
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Doe, 
Lcflee of 
Mars/*:* 
and Others, 
tagawft 

Read. 


rents of the eftates appointed by the faid Mar/ack , and 
feveral other defendants. One objeit of the bill, was to 
have an account of the rents and profits from Smith as 
well as from Marfack : and Smith having received the 
rents of the premifes in queftion from the defendant, his 
anfwer, wherein he charged himfelf with the receipt of 
thofe rents, was produced to Ihew that the defendant by 
thofe payments acknowledged Marfack as his landlord. 
In that anfwer Smith ftated that he was appointed receiver 
by Marfack , with the confent of Parkhurjl and his wife, 
by deed dated 30th of March 1803, and had received the 
rents down to the pth of May 1805, when his anfwer 
was fworn. The anfwer alfo referred to a fchedule an¬ 
nexed, containing a recital of the cflates of Mrs. Park - 
harjly occupied by the defendant and others, as tenants from 
year to year, in which were entered acknowledgments of 
receipt of rent from the defendant by Smith half-yearly 
at May-day and Martinmas. There were alfo proved 
receipts of rent given by Davifon , after his appointment in 
Chancery as receiver, Jlating the rent to he due half-yearly 
at Lady-day and Michaelmas to C. Marfack , J. G. Park- 
hutflj and Mary his wife. And no other evidence of title 
in any of the leflors was given. 

On the part of the defendant it was objected, r ft. That 
Davifon , as receiver with authority to lct y was not autho¬ 
rized to determine the tenancy from year to year by his 
notice to quit. Thd learned Judge however inclined to 
think that he was fo authorized. 2dly, It was objected 
that the evidence did not fupport any of the counts, which 
were all laid upon feparate demifes; whereas all the re¬ 
ceipts given by Davifon , the receiver, imported that Park - 
kurjl and his wife were jointly interelted in the eftate 
with Marfack, But the learned Judge drought that the 

form 
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form of thofe receipts, without any other evidence of a 
re-letting, was infufficient to deftroy the effect of the 
payment of rent to MarfacVs agent a (fling under his foie 
appointment; and that the introdudion of the names of 
Mr. and Mrs. Parkhurjl probably arofe from the receiver’s 
ignorance of the ftate of the legal title, and from their 
being parties to the fuit in equity, and beneficial owners 
of the property fubjed to the trufts. The plaintiffthere¬ 
fore took a verdict at the trial: but leave was given to 
move the Court on both points, and to enter a nonfuit if 
cither of them were available. This motion was ac- 


1810. 


Doc, 
Lcgee of 


and Other^ 
agetnft 


Read. 


cordingly made in the laft term, and a rule nifi granted } 
againft which 


Park and Holroyd now fhewed caufe. And, as to the 
firft objedion, they faid that it was in frequent pradice for 
receivers appointed by the Court of Chancery to deter¬ 
mine tenancies from year to year by notice to quit; and 
. that this had often been aded upon and recognized in 
adions at nifi prius : and they referred to Wilhitifon v. 
Colley (a), where a notice to quit given by fuch a receiver 
was held fufficient to entitle the truftee of the legal eftate 
to maintain an adion of debt on the flat. 4 G. 2. c. 28. 
againft a tenant who held over. Upon this point the 
Court faid they had no doubt. To the 2d objedion they 
anfwered, that it fufliciently appeared upon the whole of 
the evidence that the legal title was in Marfacky who was 
the truftee for the family. There was clear evidence of 
the defendant’s acknowledgment that he held under him, 
by the payments of rent to Smithy as receiver for Marfack: 
and the fubfequent receipts given to Davifon were not 
inconfiftent with the others, as it appeared that Parkhurjl 


(*) Bu r r, * 69 -, 9* 


and 
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and his wife had the beneficial intereft. But however 
this might he, there could be no objedfion to the pl.aintilFs 
recovery of the entire premifes in this ejedlmcnt; for 
even if Marfack and Mr. and Mrs. Parkhurjl were to be 
conlidered as joint tenants, each might recover their own 
fliare j and here was a demjfe from each, which would 
cover the whole intereft. And though joint tenants who 
are feifed per mic et per tout may join yet no doubt 
they may alfo fever [a) \ and if one recovered his (hare irv 
ejectment, he would be tenant in common with the tc~ 
nant of the other two joint tenants. 


Cochll Serjt. and Lambe; abandoning the firft objection, 
after the intimation of the opinion of the Court againft it; 
contended that the laffc receipts cf rent by the receiver, 
upon account of Jlfarfac^. and of Mr. and Mrs. Parkhurjl y 
were as decifive, in the abfence of all evidence of the legal 
title by the production of deeds, to (hew that the defend¬ 
ant at the time he received the notice to quit held under 
a joint demife from the two, as the prior receipts wouhi 
have proved a holding under Jllarj'n h alone at the time 
they were given. There is no qUeJlion here as to the 
legal title : but the qiu ftio.n arill's only upon the evidence 
of a contract, whereby it appears that two parties have 
jointly contradted with the defendant to let the premifes 
to him j it cannot therefore be competent to either of 
thofe perfons to determine the contract which is entire; 
bu: if the plaintiff could recover the whole upon the fc- 
parate demifes of each, which can only be on the ground 
of each having a diftindt title, and a feparatc right to de¬ 
tenu' ic the tenancy as- to his fharc, it would entirely alter 

Tlii: cafe if Roe v. Lonjt!ale, decided a few days a^o, ante\ jy. 
adverted to. . . * 


the 
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the nature of the contra& entered into with them by the 
defendant. [The Court having called their attention to 
♦he demife by DAvifoti , the receiver, the common agent of 
all the parlies interclled, and who, having a general au¬ 
thority to let by the Court of Chancery, mud be taken to 
have a power of determining the letting, as he muft de¬ 
termine for how long he will let;] they exprefied a doubt 
whether by the practice of that Court the receiver had a 
power to determine a fubfilling leafe, without the leave 
fcnd direction of the Court: and faid that at all events 
Dav'tfon admitted by Lis receipts that he received the 
rents on account of the two parties therein named, with 
whom the entire contrail: mult be taken to have been made. 


'ifTto. 


Dok, 

If flee of 
Ma**lack 
and Otltfri, 
again# 
IOao. 


Lord Ellenborouci; C. J. faid that whatever difficulty 

a 

there might have been in the way of the plaintiff’s recovery, 
on the ground of the entirety of contract, if there had not 
been a demife from each of the parties interefted ; yet here 
the plaintiff having by the fcvcral demifes of each the entire 
intereft in the whole fubjedt matter, and the feveral letting 
to the plaintiff having fevered the joint tenancy; there 
was therefore no incongruity in his recovering. 

The Attsrr.rj-GcKrraly as amicus curia:, faid that the 
rule was formerly conlidcred to be, though he had never 
heard any rcafon affigned for it, that in laving* demifes in 
ejf&ment, tenants in common muft fever, joint tenants 
muft join, and parceners might either join or fever. But 
if joint-tenants might fever, it feemed difficult to fay 
\^hy -tenant* in common might not join, as each might 
(till be taken to have demifed according to his legal 
intereft. 


Fir Curiam, 


Rule difeharged. 



CASES in HILARY TERM 


tQm. 


tenuity, t 

yjut, »<>lb. 


Evidence of re* 
potation of the 
cuftom of a 
manor, that, in 
default of Tons, 
the eldeft daugh¬ 
ter, and, in de¬ 
fault alfo of 
daughters, the 
aided fii J er, and 
In cafe of the 
dea+h of all, the 
defendants of the 
eldeft daughter 
or fifter reflec¬ 
tively of the 
perfon fart kiftd 
fhould tak<-, is 
proper to he left 
to the juiy of 
the exilUnce of 
fuch a cuftom, 
as applied to a 
great ntj be id 
(the grandfon 
of an eldeft fif¬ 
ter) of the pet- 
fon la(f fcifed; 
although the 
inflaiicc& in 
Vvhich it was 
proved to have 
been pur in life 
extended no 
itirthn than 
chufe ot eldeft 
daughter and 
eldeft filler, 
and tbr jon of an 
eldeft fifter. 

The exiftence 
ot fu-h ex¬ 
tended cuftom 
In adjacent ma¬ 
nors fi-ems to 
he no evidence 
cl' the cuftom # 
in the particu¬ 
lar manor* 


Doe, on the joint and feveral Demifes of Alla son 
Foster and Wm. Allason Jamieson, againji 
Sisson. 


'J'HIS Was an eje&ment for a cuftomary tenement, 
holden of the manor of Cajllerigg and Derwent- 
water M. and fituate in the parilh of Crojlhwciite in the 
County of Cumberland. The perfon laft feiied was Abra¬ 
ham Allafon , who died without iffue, having had three 
fitters who died before him, leaving iffue ; and the ques¬ 
tion was, whether, upon his death, the tenement de¬ 
fended to the heirs of his three fitters, according to the 
courfe of defeent at common law; or to the heir of the 
eldeft fifter only, by the cuftom of the manor. The 
eldeft fifter, Ann, married William Siffon, and died, leav¬ 
ing ifTue Thomas S., who alfo died before Abraham Alla¬ 
fon, leaving iffue Wm. Siffon, the defendant, who claimed 
the whole as cuftomary heir of the faid Abraham Allafon. 
The fecond lifter, Sarah , married J. Fojler , and died be¬ 
fore her brother, leaving iffue Allafon Fojler, one of the 
leffors of the plaintiff, and other younger children. The 
third fifter, Martha, married W. Jamiefon , and died be¬ 
fore her brother, leaving iffue Wm. Allafon Jamiefon , the 
other leffor of the plaintiff. At the trial before Wood B. 
at Appleby, the lefi&rs of the plaintiff, who claimed two- 
thirds as heirs refpe&ively of the two younger lifters of 
the perfon laft feifed, refted their cafe on the proof of the 
pedigree and the common law courfe of defeent. The. 
defendant infilled upon a cuftom in favour of the defeent 


(f) The commiflioner* of Greemvlcb Hofpital are the lords of the 
manor. * 


5 


to 
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to the heir of the elded fitter, in exclufion of the others *, 1.830. 

and firft propofed to prove that in other adjacent manors, ' 

, .1 Doe, 

.where thefe tenant right cuftomary ettates exifted, the L^ffeeof 

courfe of defcent was to the eldeft fitter and her heirs Jamieson, 
exclufively. This evidence was objected to on the part Si&tov. 
of the plaintiff*; and the learned Judge, without deciding 
upon the admiffibility of it, required the defendant to enter 
into his evidence of the cuftom as applicable to the par¬ 
ticular manor in which the tenement in queftion lay. 

The fteward of the manor accordingly produced the court 
books and rolls from the year 1739, ai] d proved one in- 
ftance in 1785 of the prefentment by the jury of C. A. 
having died feifed of feveral mefluages, &c., u and that 
Elizabeth A. his fftcr was heirefs at law, and ought to be 
inrolled j” and there was an affeflrncnt of a fine upon 
her, and (he was inrolled tenant, and enjoyed the eftate. 

It further appeared that (lie had at the fame time feveral 
younger fitters living. There was another inftance of a 
1 prefentment in 1806 that T. L. died feifed of a cuftomary 
tenement; and that his nephew and heir at law J. If \ 
ought to be admitted tenant; and he was accordingly en¬ 
rolled tenant: it being alfo proved that 1 \ L. had five- 
fitters, the eldeft of whom was the mother of J. W. and 
other younger children; and the other fitters, who all died 
before T. L. t alfo left iflue. Another inftance was of 
J. F. a cuttomary tenant, who died leaving twO daughters, 

Ann y who had married T. G., and Elizabeth who had 
married D, C. In 1793 the jury preiented that T. G. 
died feifed as mortgagee of feveral parcels of land, &c., 

‘and that Ann G. is heir and ought to he admitted; and 
Ann G. paid a fine for a defcent as mortgagee on the' 
death of J. F . her father. It was alfo proved by an aged* 
witnefs, who had himfelf been poflefled of property in the 


manor 
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manor fince 1774, that the reputation of the cuftom ws& 
that in cafe of a perfon dying feifed, leaving only daugli*- 
ters,the eldeft daughter takes; leaving only fillers,the eldeft 
lifter take9 ; and in cafe all are dead, the defcendonts of the 
eldejl take. The fteward alfo, who had been in office 15 
years, fpoke to the reputation of the cuftom, that the 
eftate .defeends to the eldeft filler when a brother dies 
feifed, leaving more lifters than one. The learned judge 
being of opinion that thefe fadls were prima facie evidence 
of a cuftom in this particular manor to entitle the defend¬ 
ant to the whole, as heir of the eldeft lifter, would have 
iSft the cafe to the jury upon that evidence; but the 
plaintiff’s counfel chofe to be nonfuited, intending to take 
the opinion of the Court, whether, as no inftance was in 
facl proved of a cuftomary defeent to a collateral repre- 
fentative, fo far removed as a great nephew from the per¬ 
fon laft feifed, but only of a defeent to a filter's fon, tire 
cuftom could be extended fo far by the general evidence 
given in this cafe. Accordingly, 


Park in the laft term obtained a rule nifi for fetting 
afidc the nonfuit, which was now fupported by him and 
JLittled/tie ; and in fupport of their obje£iion to the evi¬ 
dence they relied on the cafe of Detin d. Goodwin and 
others v. Spray (a), where proof of cuftomary defeents to 
.eldeft daughters and cldejifjlersy in exclufion of younger 
daughters and lifters, was held not to extend to an eldfl 
hiece 7 and yet it appeared in that cafe from an ancient 
cuftomary of the manor, found amongft the court rolls, 
and therefore ftronger than evidence of mere oral re¬ 
putation, that “ nulla tenementa manerii erunt partibilia 
♦ nec inter hasredes mafculos nec famcllas.” But the 

(«) 1 Term Rtp. 466. 

9 Court* 
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Cour^ relying upon the doctrine of Lord Coke, in Ratcliff 
v. Chapman (a), that to prove a cuftom it muft be (hewn 
by precedents to have been put in ufe, and that reputation 
only was not fufficient $ held that where the cuftom was 
filent, or in other words was not proved by precife pre¬ 
cedent, the common law muft regulate the courfe of de¬ 
fcent. In fupport of the fame do&rine, they alfo referred 
to x Roll. Abr. 624. pi- 2. and Godb> 1 66, ; and argued, 
that the jus reprefentationis only applied to the right of 
fucceffion And defcent at common law; and unlefs the 
cuftomary heir is entitled to feifin, the cuftom does not 
attach: for no right attached in the eldeft lifter during 
the life of her brother. 

Topping and Holroyd , on oppofing the rule, in anfwer to 
a queftion from the Court, waved any reliance upon the 
evidence of the cuftom of other manors offered at the 
trial; which it feemed to be agreed now was not evidence 
for the prefent purpofe. (b) And as to the principal 
point, they denied any neceflity to (hew a particular in- 
ftance of an immediate defcent to a great nephew of the 
perfon laft fcifed. The cuftomary right of defcent to an 
eldeft lifter was not difputed and then the common law 
attached upon the cuftom to carry the eftate, in cafe of 
her death, to her male heir, jure reprefentationis. 'The 
younger lifters, taking nothing by the cuftom, could not 
tranfmit any eftate to their defeendants. 

Lord El£enborough C. J. The obje&idn made is to 
the want of evidence of any inftance where the grandfon 
of an eldeft lifter of the perfon laft feifed has taken im~ 

(0) 4 Leon, 24s. 

(4) Vide S. P. by Lord Kenyon C. J. In Rot v, Parker , 5 Term Rep. jo. 

Vol. XII. F mediately 
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mediately by the cudom : but there was evidence of repu- 
fatten, as to the cuftom of the manor, that in cafe all the 
daughters or filters of the perfon lait feifed were dead at 
the time of his death, the defcendants of the elded of 
thofe fhould take. And though this reputation in its 
generality went beyond the particular indances proved 
in which the cudom had been put in ufe, (which, however, 
was edablilhed not only in the cafe of the elded filler’s 
taking, but alfo of the elded filter’s fon’s taking, upon the 
death of the tenant lad feifed}) yet how cai» we fay that 
it was not evidence to go to the jury (which is the quef- 
tion we are now to decide) of the larger cudom, of 
which the particular indances proved were only fo many 
branches derived from the fame root. We do not take 
upon us to decide that the exidence of the reputation 
proved that the cudom exided in this extended degree } 
we only fay that it was evidence to go to the jury. If the 
Judge had decided improperly, in dating that he Ihould 
leave that evidence to the jury, we would have taken care 
that the plaintiff fhould not be prejudiced by voluntarily 
fubmitting to a nonfuit in deference to that opinion ; but 
we fee no reafon to difapprove of it. If the leffors of the 
plaintiff have evidence to contradict the reputation, they 
are not concluded by this nonfuit. 

The other Judges accorded with this opinion; and by 

4 

Le Blanc J. The quedion as to the cudom dahds 
more favorably for the leffors,. of the plaintiff upon the 
nonfuit, than if the quedion of faCt had gone to the 
jury, and they had found, as they probably would have 
done, that the cudom did exid to the extent contended 
for by the defendant; for then the exidence of the cuf- 

tom 
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tom would have flood upon the verdidt of a jury finding 
the fadl. But it is ftill open to the lefiors, if upon fur¬ 
ther fcarch they fhould difcover any inftance in which the 
grandfon of an eldeft After did not take under fimilar 
circumftances, to bring the queftion forward again in 
another ejectment. 

Rule difcharged. 


i8iq. 


Doe, 
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Fostke and 
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agautft 
Siiaoif. 


Massey again/l Johnson. 


tVeJncjtldy 9 
June iSU>j 


r J^HIS was an a£Hon of trefpafs and falfe imprifon- Thc^rtat.43<?^. 
ment, which was brought aeainft a magiftrate of the no .nftance ex- 

° . tend to prottct 

county of Chejler , in confequence of a commitment by juices of peace 

him of the plaintiff to the houfe of correaion, under a oi 

proceeding which was contended by the magiftrate to be *^** 10M 

a convi&ion of the plaintiff as a vagrant. At the firft 

trial before the Chief Juftice of Chejler , it was opened by unkis done on 

• the plaintiff *s counfel, and propofed to be proved, that no rinvichon made 

information had been taken by the defendant which could p aintiflfs in 

• t . i Inch .tAions hy 

warrant any conviction or coinniitmcntj but tnat the viitne of any 

magiftrate had proceeded ex mero motu; and they began B U l t u W |’ ltllher 

certain pio- 

cecdines alleged by the plaintiff to have been fet on foot againft him by Hie deiend-nt, a 
iuit.ee of the peace, ex meiO motu, without any information laid on oait. betore him, 
fthoueh falfely alleged to be on the information on oath ot J- S.,) on which the plaintiff 
was taken and imprifoned, were a nmnElvm within the meaning oi the aft; fo that the 
Plaintiff was thereby confined to feels redref* by an aCioft cn tbt cafe framed as the aft 
direAh t the Court would not inquire of on affidavit, but fent the cale to a new trial to 
have the faA of fuch conv.flion .deertained. And it appearing on a ticond trial, tbat an 
information on the oath of T 0. on a charge of vagrancy againft the plaintiff was laid be¬ 
ta e the magiftrate on a certain day, when the plaint.ff was examined and heard upon that 
charge, and that the magiftrate thm made out a warrant of commitment unul the next Stf- 
Fions, in which warrant it was wrongly ftated that the plamuff had been cLa. .^ e« ^ catbj 
T. S , (who negatived having made any fuch oath j) but which alb. anon it was h.id mig t 
fee rekfled as furplufage t and afterwards drew up a conviflion oaied un tlt fame day, but 
not exhibited till a month afterwards at the seflions: held that this was fuffic tnt evidence 
of aconviflionconhcfted with the imprifonmbm, however i»*o.maliy> ij ^ohon o 
warrant of commitment operating as a conv.a,on were drawn up* and, the.store, that 
stall events the magiftrate was proteQed againft this anion ot ttorpafs. -. . 

The magiftrate isliable to anfwer m an action for fuch part of an imp. foment fuffered 
•oder hil warrant as was within fix calendar months before tlie aftion commenced againft him. 

F 2 


before 
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by proving the notice of the ad ion, ferved above a month 
before the action brought, direded to the defendant “ one 
of his majejlfsjufices of the peace for the county of Chejler” 
and ftating in fubftance that the defendant having on the 
27 th of March 1808, as one of his mnjeffs jufices of the 
peace for that county, caufed the defendant to be appre¬ 
hended and unlawfully committed to the houfe of correaion, 
and there imprifoned for 4 months then next following, 
the plaintiff, according to the form of the ftatute, gave 
him notice that after the expiration of one calendar month 
he ihould fue out a writ of latitat againll the defendant 
in B. R. for the faid imprisonment, and proceed againft 
him thereupon according to law. TJpon this it was im¬ 
mediately objeded for the defendant, that the cafe was 
within the late ad of the 43 Geo. 3. c. 141. and that the 
ad ion of trefpafs was not maintainable j and thereupon, 
without entering further into the cafe, the plaintiff was 
nonfuited. 

That ftatute, reciting that juftices of the peace, who 
are authorized and required by divers ads to conyid 
perfons of offences in a fummary way, Ihould be rendered 
more fafe in the execution of their duty, enads, « that 
in all adions whatfoever brought againft any juft ice of 
the peace on account of any conviction by him made by 
virtue of any ftatute, &c., or by reafon of any ad, matter 
or thing whatfoeve^ done or commanded to be done by 
fuch juftice for the levying of any penalty, apprehending 
any party, or for carrying any fuch convidion into effed, 
in cafe fuch conviEHon fhall have been quajhed , the plaintiff 
in fuch ad ion (beiktes the penalty, if levied, &c.) fhall 
not be entitled to recover any more damages than 2d., nor 
any cofts, unlefs it fhall be exprefsly alleged in the de¬ 
claration in the adion in which the recovery (hall be had* 
and which fhall be in an aftion upon the cafe only , -that fuch 

ads 
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afb were done malicioufly and without any reasonable 1 
and probable caufe.” ” 

JoBMSON. 

Topping (with whom were Yates and Rtchardfon) moved ^ 

in the laft term to fet afide the nonfuit (a), contending, 
upon the authority of Morgan v. Hughes (£), that trejpafs, 
and not cafe> was the proper remedy in tins inftance: and 
that the a & of parliament muft be confined to cafes where 
the magiftrate had a jurifdi&ion, and a conviftion had 
been made, regular at leaft in the form and manner of 
proceeding, and not where he had proceeded without any 
information on oath laid before him, and therefore 
without any femblance of authority. A rule nifi being 
granted. 

The Attorney-General and J. Williams now (hewed ca&le 
qgainft it, and relied upon the pofitive words of the fta*' 
tute, that a magiftrate fhould not be liable for any a&, 

t 

.matter, or thing done or commanded by him, for carrying 
any conviction into effeCt, in cafe fuch conviction (hall 
have been quafhed, (which of courfe a (fumes that it was 
illegal) except in an aSlion upon the cafe only; and even* 
then the plaintiff (hall not be entitled to recover more 
than id. damages (over and above the penalty, if levied,) 

Unlefs the declaration alleges that the a£t was done mali¬ 
ce) At the fan)* time 7 ’efiffag byway of objection, that the caufe 

had gone down to trial at Chefttr by mittimus, without an order for a fpe¬ 
dal jury j and after it was entered, application was made to the Court 
there, by the defendant, for a fpecial jury ; wlii<jb the plaintiff dppofed ; 
f»ut the Court at Cbtjltr granted it $ faying that it was their practice fo 
to do. Le Blanc J.' alked how advantage could be taken of this upon 
^h« motion to fet afide the nonfuit then before the Court. And Lord- 
EUtnfarougb C. J. afterwards laid that the obje&ion, if any, was cured by 
the plaintiff’s appearance. 

(4) a Term Be/, sty. 

F 3 cioufly 
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cioufly and without any Teafonable and probable caufe. 
If an action of trefpafs therefore may be brought, to which 
that injunction does not apply, the magiftrate will be de¬ 
prived of the benefit of the ftatute. It is only magiftrates 
who happen to have aded illegally who are liable to be 
fued with effect at all, and the ftatute meant to protect 
them againft damages in every cafe but where they had 
aded from malice and without probable caufe. 


The Court having afked the Attorney-General, whether 
he meant to contend that the ftatute extended further 
than to proted magiftrates in cafes where there had been 
a eonviSlion in form : and being anfwered in the negative ; 
after fome confutation 


Lord Ellenborough C. J. faid, that fuch being their 
confideration of the meaning of the ftatute, that it was 
confined to cafes where there had been a conviction by 
the magiftrate; it feemed to them that the progrefs of the 
caufe had been flopped too foon, before it had appeared 
whether there had been a convidion or not; and there¬ 
fore it was neceflary that the caufe fhould go to trial again 
in order to have that fad afeertained. 


On this J. WHliams faid that they had now an affidavit 
of the fad of a conviction having been made by the ma¬ 
giftrate; which rrfight fave the expence of taking the 
caufe to trial again. But the Court faid that they could 
not take notice of that affidavit; for if they received it, 
they muft let in affidavits on the part of the plaintiff de¬ 
nying the conviClion, and fo they fhould have to try the 
faCt upon affidavits. And afterwards 


Lord 
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Lord Elienborough C. J. faid i It appears to me that 
the true conftrudion of the ad is, to confine the pro¬ 
tection given by it to magiftrates to cafes where there has 
been in fad a conviEHon : and if there were a conviction 
in faCt in this cafe, it would anfwer no purpofe to the 
plaintiff to carry the caufe to trial again; hut as that 
matter was not afcertained at the former trial, we mult 
fend it to another. 

All the other Judges concurred in this: and LeBlanc J. 
added, that if the conftrudion of the ad were otlierwife, 
it would go the length of faying that in no cafe would 
trefpafs lie againft a magi (Irate for any ad done by him 
in his official charader, whether there had been any con- 
vidion or not; which could not have been the meaning 
of the legiflature. The Court however in making the 
rule abfolute faid, that they would open it again if any 
^hing occurred to themfelves before the end of the term; 
or upon the fuggeftion of the defendant’s counfel, to 
render the conftrudion of the ad more doubtful than it 
at prefent appeared to them. But a few days afterwards 
the Attorney-Gentral , expreifing his acquiescence in die 
opinion before delivered by the Court, that the ad was 
*confined to the cafe of convidions, the rule flood abfo¬ 
lute as it had been before ordered. 

At the fecond trial it appeared that the plaintiff, who 
ha*d previoufly refided at Wiltnjloui in the parifh of 
j Bollenfee in Chejhire> where he had property in houfes 
eftimated at 7 or 800/., had been imprifoned under civil 
procefs from fome time in x 806 till the 27th of Feb. 
1808, when he was difchargefl: and that on die 15th of 
March he came to a friend’s houfe near Wthfiflcwi and 

F 4 removed 
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removed from thence on the 21ft to another place in the 
neighbourhood. That during the greater part of the 
time the plaintiff was abfent from home, he left his wife 
and children without any provifion, and the latter were 
maintained by the parifh of Bollenfee in their poor houfe. 
That Thomas Smithy an overfeer of the poor of Bollenfee t 
had complained on this fubjeft both to the defendant * 
and to others, and the defendant had ordered the parifh 
officers to relieve the plaintiff’s family ; but Smith him- 
felf exprefsly negatived that any information or complaint 
upon oath was ever made by him to the defendant againft 
the plaintiff for any fuppofed a£t of vagrancy. That on 
the 26th of March 1808 the defendant delivered to the 
conftable of Stockport a warrant to apprehend the plain¬ 
tiff, dated the 19 th of that month ; which reciting that 
Thomas Smith , prefent overfeer of the poor of Bollenfee , 
&C*, had made information and complaint upon oath before 
the defendant, one of his majefty’s juftices of the peace, '* 
&c., that J . Majfeyy late of Bollenfee aforefaid, check 
manufacturer, had run away and left his wife and children 
chargeable (a) to the ‘town{hip of B. aforefaid; com¬ 
manded the conftable forthwith to apprehend the plaintiff 
and bring him before the defendant, &c. to anfwer the 
faid information and complaint . Upon this warrant the 
plaintiff was apprehended on the next day, which being 
Sunday , he was brought before the defendant on Monday 
the 28th, in the cuftody of Thomas Occlejlone , conftable of 
Bollenfee >, when the plaintiff, on being examined, refufed 
to part with his property in order to provide for his fa¬ 
mily, or to give fecurity to the parifh 5 and having pre- 
vioufly declared his intention to go away, the defendant 


(*) This is an aft of vagrancy by flat 17 G, t, t. 5, 


took 
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took the examination on the oath of Thomas Occlejlone then 
prefent, in which he depofed that the plaintiff had left 
Wilmjlow , his place of refidenqe in Bollenfee> in Ofl. 180 6, 
and that his family confiding of a wife and two children 
had been chargeable to the townfhip of B. fmee Marck 
1807. Whereupon the defendant on the fame 28th of 
March made out the following warrant of commitment 
of that date. “ County of Chejler .—To the keeper of th$ 
u common gaol, Scc. Receive into your cudody the 
f f body of J. Majfey herewith fent you, brought before 
“ me (the defendant) *t>ne of his majedy’s judices, &C. 
“ by T. Occlejlone y condable of the townfhip of Bollenjef^ 
“ &c., being charged on the oath cf Thomas Smith, over* 
“ feer 01 the poor of the faid townfhip, See. with running 
« away and leaving his wife and two children, whereby 
“ they have been chargeable to the faid townfhip of B. 
“ fince the id of March 1807 ; and him fafely keep in 
** your cudody until the next General Quarter Seflions, 
u and until he fhall be difchsrged by due courfe of 
“ law/’ &c. The defendant afterwards at the next 
Quarter Seflions on the 26th of jipriFfy ut in the following 
conviction. M County of Chejler> to wit.—-Be it remem^ 
“ bered, that John Majfey^ late of Bollenfee in the county 
* of Chejler , chapman, is this day convi&ed before me, 
« one of his majedy’s judices of the peace in and for the 
« faid county, of being a rogue and vagabond \ for that 
« he the faid J. M. between the id of Jan. 1808 and 
«« the id of Feb* 1808 did run away and leave his wife 
<< and family chargeable to the townfhip of B »aforefaid.** 
(Dated 28th of March 1808, and figned and fealed by 
the defendant.) This Convi&ion was proved and relied 
upon at the trial by the defendant as an' anfwer to the 

a&ionj 
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aftion (a ); the reft of the evidence having been adduced 
by the plaintiff, or obtained on crofs examination of his 
witnefles. And in order to (hew that the a£lion was 
brought in time, the plaintiff further proved the notice of 
action before ftated (£), and the latitat iffued in this fuit 
indorfed with the name of the agent of the plaintiff*® 
attorney, and with the date of the 8th OB. 1808, when 
it was fued out. 


Two objections were taken on the part of the defendant 
to the aCtion: ift, That it was^rought too late *, the 
writ having been fued out on the 8th of OB., more than 
fix months after the caufe of aCtion (c), which accrued on 
the 28th of March. 2dly, That the conviction^while it 
remained in force, conclufively protected the defendant 
from being queftioned in this form; according to the 
cafe of Strickland v. Ward [d). But in order to fave fur¬ 
ther 

(<0 At the Quarter Seflions, held at Cbtftcr on the a6th of April 1808, 
the plaintiff, by an order of that Court, reciting his commitment by the 
defendant for the caufe #ated in the warrant of commitment, was re. 

■ manded to the fame cuftody until the next Seflions, or until he fhould 
be otherwife difeharged by due courfe of law. 

(1f>) Ante, 68* (e) Vide flat. *4 C. *. e. 44 J. 8. 

(d) Wintbtfltr Summer Affixes 1767, coram Tata J., cited in Lovelace 
v. Curry , 7 Term Rep. 633, 4. Vide Hill v. Bateman and Another, | Stra, 
710. where in an altion of trefpafsand feUe imprifonment againft a juf- 
tice of peace and a con liable, the cafe was, that the magiftrate had con¬ 
ned the plaintiff for deflroying game j (the flat. 5 Ann. c. 14./. 4. giving 
a penalty for this offeree to be levied by diilrcfs, and only enabling the 
magiftrate to commit the offender to the houfe of correction for want of 
fuebdiflrefit) and though it was proved that the plaintiff had effects which 
might have been diftrained fufficient to anfwer the penalty, yet the de¬ 
fendant fent him immediately to Bridewell , without endeavburing to levy 
thfe penalty—Ld. C. J. Raymond held that the aftion lay a«tnft the juf- 
tice. And, as the report Hates, it was agreed that jufticcs of peace, in 
duch cafes, were obliged to Ihew the regularity of their convictions ; and 
that the information, &c. laid before them, upon Vyhich their conditions 
were grounded, muf ho produced and proved h court. This opinion muft 

have 
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ther expence to the parties the whole cafe was left to the 
jury, in order to aflefs the damages, in cafe the plaintiff 
Should ultimately be confidered as entitled to recover; 
referring the queftion of law for the confideration of this 
Court. The jury accordingly found a verdict for the 
plaintiff for 20/. damages : and leave was referred to the 
defendant to move to fet afide that verdi£t, and enter a 
nonfuit, if the Court were of opinion that either of the 
objections to the aCtion was well founded. A rule nifi WtdnejJay* 
was accordingly obtained for that purpofe in the laft. ^ an% 
term, which now campion to be argued. 

Upon the firft point it was obferved by Le Blanc J. that 
the plaiiftiff was eftopped by the lapfe of more than fix 
months before the a£tion brought from infilling upon the 
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have been given upon the fuppofition that it was ntceffary to fhew fuels 
information laid before the magiftrate in order to give him jurifdidion, in 
the particular cafe, for the purpoft of protecting himfelf: for with refpeCc 
to tiie conftnble who had executed the warrant of commitment. It was 
clearly agreed that the warranwwas a fufficient j unification; it being a that- 
* ter within the general jurifdi&ion of the juftice. But in the cafe of Strok- 
land v.Ward, it does not appear that Mr. Juftice Tates required any other 
evidence to be produced in juftification of the magiftrate than the con* 
vidtion itfeli, and the warrant of commitment granted thereupon; on 
which, fays Mr. Juftice Tates, in his own MS. «« I gave my opinion 
that this con v id ion could not be controverted in evidence; thait the 
juftice, bax/ing a competentjurifdi&hn of the matter, his judgment wtf^con- 
clufive till revtrfed or quafhed ; and that it could not be fet afide at nili 
prius.” The jurifdi&ion of the magiftrate being granted, the condo* 
fivtnefs of the ccvtvidion in a collateral proceeding, that is, the pro* 
priety of the concluflon drawn by him from the whole flutter before 
him, feetns clear upon principle and ail the authorities: the only ques¬ 
tions upon thefe cafes would be, Whether, as againft the magiftrate liim- 
lelf, the convidion alone would be conclufive evidence of his jurifdi&ion in 
the particular cafe; or, if not conclufive, atkaft preemptive evidence of 
It; or, whether it were neceflary for him to fhew the information on 
oath laid before him; or competent for the plaintiff in the aftion to ne¬ 
gative by evidence the fad of any fiich information, at Rated by the mat* 
giftcate in his convidion, having been laid before him, in order to fhew 
that he had no jurifdidion in the particular cafe. Vide Crefft v. Durden, 
Cwy. 040. Dmt/on v. Gill, X Baft and Welch v. Hafr, iEtft 394* 

illegality 
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illegality of the caption under the warrant of apprehenfion, 
grounded as the plaintiff's counfcl infilled upon a falfe 
allegation that Thomas Smith, the overfeer of the poor of 
Bollenfee, had made information and complaint upon oath 
before the defendant that the plaintiff had committed an 
aCt of vagrancy. But it being obferved by the plain-r 
tiff's counfeL, that the plaintiff continued in gaol under 
the defendant's commitment of the 28th of March down 
to the 26th of April (after which his further imprifon- 
ment was under the order of the Quarter Seflions), which 
was within the fix months before^he fuing out of the 
writ on the 8th of OH., this objeClion finally took ano¬ 
ther Ihape; upon which the queftion was, Whether the 
jtnprifonment under the commitment of the 28th of 
March could be covered by the conviction, which was 
not exhibited and, for aught that appeared, was not drawn 
up and executed by the defendant till the 26th of April ; 
and there being no proof of any minutes of a conviction 
made on the 28th of March , which was contended to be 

i ' 

neceffary to warrant the antedating of a more formal con¬ 
viction. But the Court had no doubt, that fuppofing the 
magistrate to haye had jurisdiction to conviCt, and that 
upon information laid before him upon oath he had in faCt 
convicted the plaintiff q*i the 28th of March, it was com¬ 
petent to him to draw up the conviction at a future »i mr 

in regyjar form, and to protect himfelf by it* And here, 
they obferved, that* the conviCtiqn purported on the face 
of it to have been made on the 28th of March: and there 
was no evidence to fhew that it was in fad made at any 
other time. But the difficulty felt by the Court) as ex- 
preffed by the Lord Chief Juftice, was this 5 fuppofing 
the conviction drawn up in this general form to be fuffeient 
far this purpofe, (which was denied by the plaintiff's epun- 
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fcl; and admitted by the defendant’s counfel to be informs 
ally drawn up,) how the imprifonment under the warrant 
of commitment could be connected with it; there being no 
internal reference to connect the two papers: and then the 
warrant of commitment expreffing upon the face of it to 
have been made upon the information on oath of Thomat 
Smith s an allegation which was {hewn by evidence to be 
faHe; it was difficult to refer that to a legal and valid 
conviction, which muft be prefumed to have proceeded 
upon a true faCt. 



Maiiit 
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Toppings Yates , and Richardfon for the plaintiff 
adopted this fuggeftion, and further contended, that 
whether the record of conviction, on which the de¬ 
fendant refted his juftification at the trial, were or 
were not connected with the warrant of commitment, 
the defence equally failed. If not connected, the con¬ 
viction appeared to have been made without any in¬ 
formation on oath, or any hearing of 'the party accufed, 
and was therefore illegal and void both in form and fub- 
ftance. For though a magiftrate may proceed in fuch 
cafes upon his own view; yet if he allege his conviction 
to be founded upon the information of another, and fuch 
allegation be proved to be falfe, the foundation fails. And 
a magiftrate cannot proteCt himfelf againft an aCtion for 
falfe imprifonment by drawing up a paper in the name of 
a conviction without any faCts to warrant it. But if the 
inftruments were connected, then the conviction partook 
of*the original vice of the commitment,, which was founded 
upon the allegation of a falfe faCt. Confidering them as 
unconne&ed, there was no conviction either in faCt or in 
law to juft ify the imprifonment. The warrant of com¬ 
mitment was not of itfelf a conviction ; it did not profefs 

to 
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to be i 6; and in v. Rhodes (a), confirmed in Rea v. 
Cooper {b)i fuch a warrant was held to be illegal for want 
of a previous conviction. The warrant of commitment 
ought, as it was there faid, to include a convi&ion. The 
magiftrate ought to have ftated tliat there was an infor¬ 
mation on oath laid before him of luch and fuch facts 
(amounting to an aCt of vagrancy); and that after hearing 
the evidence before the accufed, and his defence, if any, 
he had found him guilty of the offence; and then he 
(hould proceed to his commitment. They further con¬ 
tended that the flat. 43 Geo. 3. c. 141. only extended to cafe r » 
where there had been a conviCtion, and that conviction 
had been quajhed ; for the legiflature confidered, that while 
•the conviction remained in force, the magiftrate having 
jurifdiCtion to conviCt in the particular inftancc would be 
protected by it in any collateral proceeding, as before the 
ftatute ; and therefore only needed the protection of the 
ftatute where the conviction had been qualhed, as it might 
be, for any irregularity in the form of the proceeding. 
It was therefore ftill competent for the plaintiff in this 
cafe to bring his aCtion of trefpafs, the conviction not 
having been quafhed, though infufficient to proteCt the 
defendant, by reafon of the falfity of the allegation, as to 
the information on oath of T. 5., which was the founda¬ 
tion of the defendant’s jurifdiCtion in the particular cafe. 
Aud they alfo fuggefted tnat the aCt was confined to cafes 
where a defendant*has been conviCled in a penalty ;, for 

la) 4 Term Rep. 220. In MI. 37 Get. 3. this Court quafhed a fimilar 
inftuunent, drawn up in the fame words as the warrant of commitment 
in Rex v. Rhodes , which was intended to have effeft as a conviction and 
commitment in execution, and ordered the party, Richard Devertux 
Comity who was brought up on habeas corpus, to be difeharged. 

(i) 6 Term Rep. 509. 
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it 
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it fays that the plaintiff in the aftion, beftdes the amount 
of the penalty levied, in cafe any levy thereof fhall have 
been made, fhall not be entitled to recover more than 2d. 
damages, &c. 

In anfwer, however, to this part of the argument, it 
was faid, e contra, that the aft was plainly not confined 
only to cafes where penalties were or might be levied, 
but that it extended to every cafe, whether a penalty 
were leviable or not*, providing only for the recovery of 
the penalty, if levied, in addition to the damages, where 
the conviftion has been quafhed. And of this opinion 
were the whole Court. 

The Attorney-General^ Crojfe ^ and J. Williams , in fup- 
port of the rule, obferved with refpeft to the argument, 
that the flat. 43 G. 3. applied only to cafes where the 
conviftion had been quajhed \ that the lcgiflature could 
never have intended to proteft magiftrates after their con- 
viftions had been adjudged to be bad,‘and were quafhed, 
and yet to leave them unprotected while their conviftions 
were flill nominally in force, however vicious iu the 
form of them. It certainly w'as their intention to proteft 
the magiftrates by this llatute in every cafe where the 
conviftion itfelf did not proteft them. They then con¬ 
tended upon the principal queftion, that it was fufHcient 
if the magiftrate^ on hearing the information or com¬ 
plaint, upon oath, and the defence of the party accufed, 
caihe to 'the conclufion that he was guilty ; for that was 
a conviftion; and it was competent to him to draw up 
fuch conviftion in formal language at any tinv: after¬ 
wards ; and tills, whether he had made minute s of the 
proceeding at the time or not, however proper it might 
be, for the fake of certainty, to make fuch minutes. 

Then 
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Then talcing the whole of the fadts together as proved frt 
evidence, it appeared that the plaintiff had been legally 
convi&cd, although fuch convidtion had not been drawn 
up and committed to ■writing in proper form. There was 
a regular information on oath, laid before him on the 
28th of March by T. Ocdejloncy of Bollpiifee, charging the 
plaintiff with having deferted his family for fome time 
previous, and that they had been chargeable to the town- 
Ihip : and the plaintiff himfclf, when queHioned, refufed 
to provide for them or to give fecurity to the townlhip, 
though he had property there fulBcient for the purpofe. 
The defendant muH then have come to the conclulion 
that he was guilty; for the warrant of commitment dealt 
with the plaintiff as a perfon who ftood convidted. This 
is the effedt and fubflance of it \ though not corredtly 
exprefied in the warrant; for it Hates the evidence of the 
adt of vagrancy to be the vagrancy, when the magiHrate 
ought regularly to have convidtcd the plaintiff of being 
a vagrant upon that evidence Hated, and upon the refult 
of the hearing of the whole matter of the charge and 
defence : and there is alfo a palpable miHake in Hating 
the charge upon oath to have been made by T. Smithy 
inflead of T. Occlejlcney by whom it was in fadt made. 
Then the convidtion afterwards drawn up, with which 
the commitment is connected by the whole fcope of the 
evidence, exprefsly Hates the plaintiff to have been, on 
the,fame 28th of fylarchy convidted before the defendant 
of being a rogue and vagabond, upon the fadt of defert- 
ing hi? family and leaving them chargeable to the town- 
fhip. But however irregularly the convidtion or the war¬ 
rant of commitment may be drawn up, it is not lefs a 
convidtiob in fad, and does not the lefs bring the coro- 
vidting m^jiflrate within the protection of the Hatute. 

Suppofo- 
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Suppofe an aftion on the cafe had been brought, and 1810. 

thefe fafts had been proved, it could not have been ob- ' 

jefted by the defendant to fuch an aftion, that the cOn- 9 g**J* 
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Viftion was irregular, or that the warrant of commitment 
was not iflued for the purpofe of carrying that conviftion 
into execution; and therefore that the aftion ought to 
have been trefpafs. When the fafts of a conviction and 
of the warrant of commitment were given in evidence, it 
Was competent to the plaintiff to contradict the faft, dated 
in the warrant, of the information not having been given 
on oath by T. Smith. But though the conviftion and 
the warrant of commitment were not connected by the 
evidence, it would be fufficient for the purpofe of defence 
Ugaind this action, to fhew that the warrant of commit¬ 
ment was itfelf a conviction, though an irregular one, to 
entitle the defendant to the protection of the aft. The 
magidrate heard the plaintiff upon a charge of vagrancy ; 
and muft either acquit or convift hiiyi: then, if he fend 
.him to gaol to be there kept till the next feffions; as a 
commitment under the vagrant aft to the next feffions is 
a commitment in execution; this of itfelf operates as a 
conviftion, however informally it may be drawn up. The 
commitment dates the fame fafts as the conviftion. 

Lord Ellenbcrough C. J. I will affume for this pur- 
pofo that there ought to be a regular grouncl-work for 
the conviftion of the plaintiff on the 48th of March ; but 
there was in faft a regular information on oath laid be¬ 
fore the magidrate, and a hearing of the plaintiff' upon 
the charge. Then the magidrate being warranted in 
taking cognizance of the charge, and in committing the 

party, if in faft he did convift him of that charge 5 after 

> 

a conviftion in faft the magidrate was authorized to 
Voh. XII. G commit 
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commit the plaintiff; and the conviction might be drawn 
up in form at a future time. Then having in faCt con¬ 
victed, and being warranted to commit, the plaintiff, 
though the defendant has mifrecited in the warrant of 
commitment that he aCted upon the information on oath 
of Thomas Smithy when in truth it was upon the informa¬ 
tion of another perfon; yet that may be rejected as fur- 
plufage, and tbe reft of the commitment will ftand good. 
This recital of a falfe fad in the warrant of commit¬ 
ment is the only thing which has kept my mind in fuf- 
penfe, on account of the difficulty «f connecting the im- 
prifonment under it with the conviction: but by reject¬ 
ing from the warrant of commitment the words as to the 
perfon by whom the information was made, the warrant 
will ftand good for this purpofe : and then the convic¬ 
tion, which may be drawn up at any time afterwards, if 
in faCt the parly were convicted, and which was after¬ 
wards exhibited, fhews that the plaintiff was conviCted 
of the offence for which he was committed. This is 
fufficient at all events to protcCt the magiftrate in this 
aCtion. 

The other Judges expreffed themfelves fatisfied on this 
ground. And Le Blanc J. added, That the objection 
would have affumed a very different fhape, if there had 
been no information on oath of any perfon whereon 
to found the conviction; the information on oath of 
T. Smithy on which the conviction profeffed to be 
founded, having been negatived by the evidence*, but 
there was in faCt an information on oath laid before the 
magiftrate by T. Occlejhne , which at all events authorized 
the proceedings. 


5 


Rule abfolute. 
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1810. 

Fell, Clerk, againfi Wilson. 


r J^HE plaintiff, as vicar of the parilh of IVarccp in 
Wejlmorelandy brought debt upon the flat. 2 & 3 
Ed. 6 . c . 13. againft the defendant for not fetting out 
the tithes of potatoes and other vegetables. At the 
trial before Cbambre J. at Appleby much evidence was 
given on the part of the vicar, which fatisfa&orily cfta- 
blifhed his right to the tithes in kind of the articles in 
queftion, and negatived the exiftence of any modus ; ex- 


Where a com¬ 
position for 
had bren 
long paid by the 
farms, r, and 
two ye.'irs be¬ 
fore the a£tion 
of dtht brought 
on the flat. 

2 & 3 Ed. G. 
c 13 iornot 
fetring out th* 
tithes, the vicar, 
in a converfa- 


peeing, as it feemed, that defence to be fet up by the 
defendant. But it appeared that the tithes of the de¬ 
fendant’s eftate had been always or generally retained by 
the occupiers under agreements and compofitions from 
time to time made with the vicar for different periods, 
varying in the fums j and for feme time back 40X. a year 
had been received bv the vicar of the defendant. And 

* jf 

no notice to determine the compofition, analogous to a 
notice to quit, having been proved; it was objected that 
the compofition continued in force, and therefore that this 
attion was not maintainable : but the learned Judge, con- 
fidering the contention between the parties to be, whether 
there exiited a modus or not; and confidcring the de¬ 
fendant as thereby denying the compofition, and any title 
in the plaintiff to take tithe in kind$ and tanking the 
cafe analogous to that of a tenant from year to year dif- 
claimjng to hold of his landlord ■, overruled tiie objection, 
but faved the point ♦, and the plaintiff took a verdict for 


tion with the 
farmer, had de«* 
ma 11 ded hs tithes 
11.ana/, on 
which the other 
tendered him 
4Qf. (the annual 
composition,) 
wtv'.h the vicat 
ret'ifwd to# 
bin afiignedno 
rc a Ton for his 
reuifal ; this 
vva* held to be 
no evidence of 
a notice to de¬ 
termine the 
competition* 
wh.ch notice 
ou Jit to be 
unequivocal: 
arid iield a!fo 
th.n the farmer, 
not having de¬ 
nied the vicar’s 
r.ght to tithe 
in kind before 
the action 
brought, was 
not precluded 
from taking the 
objtiVion to the 
athnn'at the 


lx. as the finglc value. 


t-iaI,ioi want of 
a pioper notice 
to determine 

the compofition, analogous to a notice to quit land* by putting the vicar to the itnet pi oof of 
his right to tubs in kmd. 


G 2 


Ruine 
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Raine moved in the laft term to. fet afide the verdi$ 
and enter a nonfuit, upon the authority of the cafe of 
Hewitt and others v. Adams , in the Houfe of Lords, irf 
1782 (a) t where it wa6 decided by the unanimous advice 
of all the Judges, recognized in JVyburd v.Tuck (£), and 
Bi/hop v. Chichejler (<*), that the like notice was required 
to determine a compofitlon for tithes as to quit land 
tenanted from year to year* 


Le Blanc J. afkcd whether the defendant had denied 
the vicar’s right to the tithes before the action brought* 
or only in Court, by putting him upon the proof of his 
title ; for that, he thought, made all the difference. And 
being anfwered that the defendant had not denied before 
the action the compofition payable to the vicar, which the 
latter had before received; the Court granted a rule nifi. 

(a) Adams t the leffee of the tithes, claiming onder Dr. Waller, the 
vicar of Krnfington , filed his bill againft Hewitt and others, ntrrferymen 
in that parifh, who had before made a compofition with Dr. Waller at fo 
much an acre for their nurfery grounds j ftating that he had ferved them 
with notices to determine their competitions, and requiring them to fet 
out their lithes, which they had neglefled to do', and praying an ac¬ 
count for the value of all the tithes flnee the termination of the compo¬ 
sitions. To which th»defendants below put in their anfwers, inlifting, 
aft. That the compofition was to enure dOring the incumbency of Dr. 
Waller: ad. That if determinable, it was not properly determined by the 
notices that had been gi ven: jdly, That hothoufc and greenhoofe plants, 
exotics, &c. were not titlieabfe. The Court of Exchequer having decreed 
an account to be taken again ft the nurferymen, they appealed to the 
Houfe of Lords} and that Houfe,'after hearing counter upon the follow¬ 
ing preliminary pointy Whether the notice given were fufficient no¬ 
tice to determine a compofition tor .tithes 5 put this queftion to the 
judges ; “ Whether the notice given on the 8th of Sept, were a fufficient 
notice to determine a compofition for tithes from year to year; fuclr 
years commencing on the 29th of Sept, t** Dn the 19th April i2$g 
Mr. Juftice Gould delivered the unanimous opinion of the Judges prefent 
upon the faid queftion, that fuch notice was not fufficient. Whereupon 
the judgment complained of (fo far as it related to ihe caufe abovemen- 
tioned) was rev a fed. Appeal Papers in Dorn. Proc. with MS. Judgments. 
And vide 7 Bro. Caj. in Pat/. 64* (edited and continued by Tomlins) S.& 
and hlfo 3 Gioill. Tithe Caj. 1104. S. C. and 4 Gwtll. >323. 

(i) 1 Be/. & Pull, 458. ( t ) x £to. Cb. Rip. i6», 3. 

And 
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,And now upon reading the report of the evidence given 
at the trial to the purport before flated, it appeared that 
the learned Judge before whom the caufe was tried, 
upon further confederation of the evidence, and of the 
courfe which the trial took, was induced to think that 
the refiftance by the defendant to the plaintiff’s title at 
the trial lay principally in his putting the plaintiff to the 
proof of it, and not in producing evidence againft it, or 
crofs-examining to that point, except that one of the 
witneffes was afked whether he had ever known the /icar 
colle£l tithe in kind of the articles in queflion; and that 
another witnefs faid that he faw the defendant offer 40/. 
which he called a modus, or fomething of that fort s not 
fpeaking with any certainty to the defendant having in¬ 
filled upon it as a modus. And as there was no evi¬ 
dence to prove that the modus was a&ually infilled upon 
before the aflion ; and this was a penal a£tion ; it now 
feemed to the learned Judge that no> denial of the plain¬ 
tiff’s title at the trial could affeft the defence upon the 
want of notice, fiuce the penalty could only be incurred 
at the time when the titheablc fubjefls were removed, at 
which time the compofition was in force, and the defend¬ 
ant had a right to do the a£l. Notwithflanding this report, 
however, the plaintiff’s counfel flill infilled that, though 
there was no evidence given at the trial of a formal no¬ 
tice from the plaintiff to the defendant to determine the. 
compofition ; yet that it was to be collected from other 
fa£ts proved at the trial, that the defendant had notice of 
the determination of the compofition long before 1808 ; 
for not fetting out the tithe of which year this a£tion was 
brought. It was therefore referred back to the learned 
Judge to report the evidence in pleno, which had not been 
at firft cqnfidered to be neceflary, for the purpofe of 
railing the objection on which the rule had been movedl 

G 3 for. 


1810. 

Fix.*, Clerk, 
againft 

W lttOK< 
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for. And now, upon reading the further report, it ap¬ 
peared that there had been a demand by the plaintiff of 
his tithe vicarial from the defendant in 1806, when the 
defendant tendered 40/., which the plaintiff refufed to 
take; and it was upon this occafion that the witnefs faid 
the defendant called it a modus , or fometbing of that fort . 
That the plaintiff afterwards went again to demand tithe 
in kind of the defendant in 1807, when only the defend¬ 
ant’s wife was at home j but in fa£l no compofition had 
been received for the laft two years antecedent to bring¬ 
ing this action. 

Park , Topping , and Holroyd ', in fhewing caufe againfl 
the rule, infilled upon the fa£ts laft reported, as evidence 
that the vicar had determined the compofition by a regular 
notice, (and a parol notice is at any rate fufficient,) fup- 
pofing a fix months notice to be necefiary in order to 
determine a compofition : but they intimated doubts whe¬ 
ther that were the point in judgment in the cafe of 
Hezvitt v. Adams in the Houfe of Lords. The queftion 
there put was, whether the particular notice given on the 
8th of September to determine a compofition for tithes 
ending on the 28th of the fame month were good ; which 
the Judges held to be infufficient. 

Lord Ellenborough C. J. Both law and convenience 
require that fame notice at leaft fhould be given to deter¬ 
mine a compofition of. tithe; and if fome notice be to be 
given (which is not denied) it ought to be an unequivocal 
notice, that the party may know upon what he is to de¬ 
pend. But the queftion here is, whether any notice at 
all has been given? Now I cannot collect that, from the 
mere refufal to take the 40/. tendered by the defendant. 
Where there has been an habitual money payment, the 

mere 
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mere demand of tithe by the vicar might mean of that 
which had been ufed for a feries of years to be accepted 
by him for tithe. He ought to have explained himfelf 
further if he meant to put an end to the compofition. 
If he had demanded his tithe in kind, that would have 
been unequivocal. Then, when the plaintiff refufed the 
4 or. tendered by the defendant, that might have been 
becaufe there was more than one year due, or becaufe they 
might have entered into another compofition. The plaintiff 
ihould have explained what he meant; whether he meant to 
refufe to accept any compofition at all; for it lay upon 
him to prove that the former compofition was put an end 
to : and if a party will reft on a verbal expseflion of his 
meaning, when it is certainly more convenient that it 
(hould be reduced to writing, at leaft the verbal notice 
fliould be unequivocal, and not reft upon a converfation 
which will bear different meanings, 

L 

Grose J. faid it would be very inconvenient if fuch 
Joofe evidence were admitted to determine a compofition 
of fo long {landing. 

Lf. Bi.anc J. It is clear from the opinion delivered 
by the Judges in the cafe referred to in the Hojufe of 
Lords, of Hewitt and others v. Adams, that they thought 
fame notice was neccffary to determine a compofition for 
ti^he. The queftion put to them did not require their 
opinion as to the length of time of the notice; and there-* 
fore the anfwer given by them fatisfied the queftion put 
to them, that the particular notice which had been given 
was not fuflicient. But Mr, Juftice Buller, wdio was ono 
of the' Judges concurring in that anfwer, ftated after* 
wards, in the cafe which has been mentioned of Wyburd 
V. Tuck f the grounds on which the Judges proceeded who 

G 4 hftd 
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had concurred in that opinion. Now hore the evidence; 
is that in 1806 the plaintiff demanded of the defendant 
in perfon his tithes vicarial : that we muft underftand as 
a demand of the amount; and at the fame time 40/. was 
tendered by the defendant; which was refufed to be ac¬ 
cepted by the plaintiff, but on what account was not ex¬ 
plained by him. Then again, in 1807 there was another 
converfation, but nothing was faid of taking tithes in 
kind. Can that then be confidered as a notice to ,quit 
given at that time ? If fo, it muft have operated on both 
parties. But if the vicar in the next year had demanded 
the compofition, and the farmer had infilled Ijhat he had 
determined the compofition the year •before, and that he 
would only give him his tithes in kind *, it would have 
been no anfwer for the farmer to have faid, that becaufe 
the vicar had refufed to receive the compofition the pre n 
ceding year, that operated as a notice to determine it. 
Therefore by analogy to other cafes of notice to quit, we 
cannot conflrue a mere general demand of tithe, and a 
refufal to take the fum tendered, which had been before 
received by the vicar, to, be a determination of a fubfift- 
ing compofition. 


Bayley J. There i$ no evidence that the compofition 
was determined. The plaintiff demanded of the defend¬ 
ant his vicarial tithes : that rather feemed to be a demand 
of fomething immed'ufte , and looked more to a money 
payment than to tithes in kind: and there was no de-i 
mand of tithe in kind in future. Then the evidence is 
that the defendant offered hirr\ 40/., fhewing that in his 
(the defendant’s) underftanding it was a demand of 
money, and that 40/. was all that was due. The vicar, 
however, refufed it; but that might be becaufe he thought 
that more than one year’s compofition was due. He leaves, 
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this unexplained : and I do not think that it can be in¬ 
ferred from thence, that it was a notice from the vicar 
that in future he ihould take his tithe in kind. I have 
faid thus much, not as fuppofing that I have added any 
thing to the reafons alligned by the reft of the Court for 
their opinion, but left it fhould be imagined that I do not 
fully accord with my Lord and my Brothers in what 
they have faid. But I would wifli it to be undeTftood, 
that when I accede to the judgment of the Court, with¬ 
out afligning my own reafons, it is becaufe I fully 
agree in-thofe which have been before afligned by my 

Rule abfolute. 
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Max againft Roberts and Others* 


Feb . 5til* 


fPHE plaintiff brought his aftion on the cafe in the A count In 
X r . . ariion on the 

Court of Common Pleas againft the defendant Roberts , cafe, (fating 
• r . _ . ir the delcnd- 

and eight other defendants, of whom John Ames and Jane ants, being 

his wife were two ; and declared againft them in his firft a 'TLtoJfi ** 9 

count, that whereas they were the owners of a fti^p catted voyagl/^i 

the Draper , which (hip before the time of the grievance Water- 

after mentioned, viz. on 25th of April 1805, was lying tiff flipftdgauat 

in the port of Liverpool ', and bound upon a voyage from caned upon the 

thence to Waterford in Ireland ; and being fo bound upon ^' defendant!* 

the faid voyage t one J. T. flipped on account of the plaintiff '™f re ™ w'\o 

' * ‘ _ the plaintiff's 

afiigns; and thereupon the plaintiff infured the goods at and from L to W. ; and then 
averring that it was the duty of the defendants as. <uch owners to caufe the (hip to proceed 
on the voyage from L. to W without deviation ; and alleging a breach of fuch duty, by 
their caufing the tfhip to deviate from the courfe of that voyagej after which (he was loll 
yyith the goods; and the plaintiff, by reafon of fuch deviation, loft his goods and the bene¬ 
fit of his policy, &c. $ cannot be fuftained, for want of alleging that the goods were delivered 
to or received by the defendants for the purpofs of carriage, or that they had notice of theJhipmcnt j 
from whence a promife or duty, founded upon an agreement to cariry the goods, might be 
inferred: and alfo for want of an allegation, that the defendants undertook to carry the goods 
direftly to Vf.from L. j for though the (hip's ultimate detynatiop might be ty. t yet (he might 
flave been firi\ deftined to other places on a coafting voyage. 

in 
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in the faidJhip ten hogfheads offugar y of the value of 375^ 
to be carried upon the faid voyage by the defendants , and to be 
delivered at Waterford aforefaid (the dangers of the feas 
excepted) to the plaintiff or his ajjigns > he or they paying 
freight for the faid goods 20 s. per ton, &c.; and there¬ 
upon the faid J. T., as the agent of the plaintiffs caufed to 
be underwritten a policy of affurance of the faid ten hogs¬ 
heads of fugar valued at 375/. at and front Liverpool to 
Waterford aforefaid; by which policy the underwriters 
took upon them in that voyage the perils of the fea, &c. 
And then the plaintiff 1 averred that the faid hogfheads 
of fugar, being fo loaded on board the faid (hip for the 
voyage aforefaid, it became and was the duty of the de¬ 
fendant s y as fach owners as aforefaid, to caufe the faid flip 
to proceed upon the faid voyage from Liverpool to W aterford 
aforefaid) without making any unncceffary deviation from the 
courfe of the faid voyage : yet tlie defendants not regarding 
their faid duty as fuch owners of the faid (hip, but neg* 
lect ing the fame, did not caufe the faid fhip to proceed upon 
the faid voyage from Liverpool to Waterford , without 
making any unncceffary deviation from the courfe of the 
faid voyage, but on the contrary thereof, afterwards, and 
after the faid fhip had failed on her faid voyage, and be¬ 
fore fhe completed the fame, the defendants wrongfully 
fuffered her to make an unneceflary deviation from the 
courfe of the faid voyage from L. to W. with the faid 
hogfheads of fugar on board as aforefaid, viz. from and 


out of the courfe of the faid voyage into Portwilliam Bay , 
And that afterwards, and whilll the faid (hip remained 
in the faid bay with the faid hoglheads of fugar* fo on 
board, (he was by the dangers of the feas, &c. funk; by 
reafon whereof the faid hogfheads of fugar of the faid 
plaintiff fo on board were deftroyed. "Whereupon the 
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plaintiff, but for fuch deviation of the faid fhip from and 
out of the courfe of the faid voyage, might and would 
by law have recovered payment of his damages fo by him 
fuftained by fuch lofs, by virtue of the faid policy of in- 
furance: but by reafon and means of fuch deviation in 
the faid voyage as aforefaid, and on no other account 
whatfoever, the faid infurance fo as aforefaid made on the 
faid hogfheads of fugar, became and was avoided and of 
no avail, and the faid underwriters became and were ex¬ 
onerated and difcharged from all fums that wquld other- 
wife have been due and payable from them under their 
faid infurance, for and in refped of the faid lofs fo fuf¬ 
tained by the plaintiff as aforefaid j and in confequence 
thereof the plaintiff failed in the recovery of the faid fums of 
money in certain ad ions brought by the faid J. T. as 
agent of the plaintiff as aforefaid, for and on account of 
the faid plaintiff, againft the faid underwriters on infu- 
rances, viz. againft one D. M. &c., without knowing or 
being apprifed of fuch deviation as aforefaid, and became 
liable to pay and did in fad pay divers fums. to wit, 500/. 
for and in refped of the cofts and charges as well of the 
defence of the faid D, M. &c. of fuch a&ions, as of the 
profecution thereof by the faid J. 71 , the agent of the 
plaintiff aforefaid. There was a fecond count ftating the 
circumftances in a fimilar manner, and alleging that it 
was the duty of the defendants (in refped thereof), as fuch 
owners of the faidfupy to have made fuch voyage by and ac¬ 
cording to the dire Eli ufual t and cufomary way and pajfage y 
without deviation or departure from , or delay or hindrance in % 
the fame , without reasonable or fufficient caufe for fo 
doing, in order that the plaintffy fo being fuch proprietor 
pf the Jaid hogfheads of fugar, and having caufed fuch of- 

furatice 


1810. 




andUthcrfa 



9 * 


CASES in HILARY TERM 


1S10. 


Max 

triinfl 

Roberts 

fad Others, 


furanee to be made thereon , might not lofe the benefit of fuch 
ajfurance, Aa$ then it proceeded to allege as a breach, 
that the defendants did not make fuch voyage with their 
faid {hip by and according to the direft, ufual, and cuf- 
tomary paflage, without deviation, &c., but wrongfully 
deviated from the diredfc, ufual, and cuftomary paflage, 
&c.; and fo concluded as the former count. 

To this declaration three of the defendants pleaded not 
guilty, and the reft (including John Ames and Janet his 
wife) fuffered judgment by default. And the caufe went 
down to be tried at Guildhall, in C. P., before the Chief 
Juft ice, upon the iflfue between the plaintiff and the three 
defendants who pleaded to iffue, and to affefs the plain¬ 
tiff’s damages againft the fix other defendants who fuf¬ 
fered judgment by default. The jury found the three 
defendants who pleaded to iffue, not guilty ; and affeffed, 
damages and cofts againft the fix defendants who fuf¬ 
fered judgment by default. The plaintiff thereupon en^ 
tered a noli profeejui as to the hufband John Ames , and 
Janet his wife, two of thofe fix defendants, and prayed, 
his judgment againft the remaining four defendants. 
The judgment of the Court of Common Pleas thereupon 
was, that the plaintiff Ihould take nothing by his writ, 
&c.; upon which judgment the plaintiff Max brought a 
writ of error, and afligned for error, that judgment ought 
to have been given tor him to have recovered againft the 
four defendants his damages affeffed by the jury agairfft 
them. To which aflignment of error all the original de¬ 
fendants (except John Ames and his wife, in refpe£t to 
whom a noli profequi had been entered) pleaded in nullo 
eft erratum. 


This 
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*This writ of error was twi-ce argued r the firft 
time in this court in Mich . 49 Geo. 3. by Taddy for 
the plaintiff, and Parnther for the defendants ; and the 
fecond time in the Exchequer Chamber before all the 
judges, by the Attorney-General for the plaintiff, and 
Laxvcs for the defendants. The argument turned prin¬ 
cipally upon the qucftion, whether in an a&ion on the 
cafe, which is laid in tort againft two or more, founded 
upon the alleged breach of a joint contraft, one or more 
of the defendants may be found guilty and the others ac¬ 
quitted^ according to the doctrine of this Court in Gavett 
V, Radnidge and Others (3 Enjl> 62.) ; confidering the tort 
or breach of the duty refulting from the contraft to be 
the gift of the a£Hon, and not the contradt itfelf out of 
which it arofe : or whether, as the Court of C. B. decided 
in Powell v. Layton (2 New Rep. 365.), the contract be 
the gift of the action, as well when declared on in an ac¬ 
tion on the cafe for a tort in the breach of the duty 
refulting from it, as in aflumpfit upon the promife and 
'Undertaking exprefled or implied in the terms of the 
contract itfelf, in which view a defendant ftied alone in 
an adf ion on the cafe might plead in abatement that he 
had contraftcd jointly with others. The cafe was argued 
at much length; and a difference of opinion was under- 
ftood to prevail amongft the judges upon the queftion ; 
but as the principal authorities are collected in the re* 
ports of the two conflidting cafes, and the judgment now 
delivered turned upon a collateral point; and as another 
cafe is now depending in this court (*), in which the 
fame point is intended to be raifed, it is unnecefiary here 
to recapitulate the arguments. In this term. 


n 


l8io« 


Max 

RoassT* 

and Ottea* 


Lord Ellenborough C. J. after ftating the record, as 
above fet forth, proceeded—This writ of error, after 

(«) fVcall v. King and Another. 

having 
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having been twice argued here, was adjourned into the 
Exchequer Chamber ; as it was fuppofed that a decifion 
in this cafe might fettle and put at refl a queftion upon 
which contrary judgments had lately been given in,this 
court and in the Common Pleas. The judgment of this 
Court was in the cafe of Govett v: Radnidge and Others > 
3 Eqfti 62., and that of the Common Pleas in Poiuell v. 
Layton , 2 New Rep. 365. And it has fincc accordingly 
been argued by counfel before the twelve judges in the 
Exchequer Chamber, and then, and at a further meeting 
held for the fame purpofe, fully confidered by them: 
and upon fuch confideration they were unanimoufly of 
opinion that both the counts of this declaration are fo 
defective in feveral material refpefts, (perfectly collateral 
to the grounds of objection argued, and upon which the 
determination of the Judges was fought,) that no judg¬ 
ment could be given for the plaintiff upon either of them : 
the main queftion, upon which the determination of the 
Judges was fought, being (it will be recolle&ed) whether 
a verdift could confiftently with the rules of law be given, 
acquitting fome defendants, and finding others guilty, in 
fuch an a&ion as the prefent. The firft count of the 
declaration alleges a fhipment by the plaintiff of goods on 
board a veflel, of which the defendants are ftated to be 
owners; but it does not proceed to ftate that fuch goods 
were delivered to or received by the defendants, or that 
the defendants in rftiy manner ever had notice of the fa£fc 
of fuch fhipment. So that in this count there is not only 
a want of any words importing a promife by the one 
party to the other, but there is alfo an entire abfence of 
all circumftances or fa£ts from which any promife or 
agreement could be implied, or duty inferred between 
them in refpect to fuch goods. Neither is it alleged in 
either of the counts (which would have been further ne- 

ceffary, 
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cefTary, fuppofing a delivery of the goods in queftion to 
the defendants, and an acceptance by them for the pur- 
pofe of carriage had been charged,) that the defendants 
undertook to carry the goods directly for Waterford s be- 
caufe independently of any reftraint upon the {hip-owner, 
arifing from agreement on the fubjedl, the {hip may make 
as many intermediate refts and llages in the courfe of its 
voyage, (and in the cafe of coafling voyages, or voyages 
to places near home, it ufually does fo,) as the ordinary 
convenience of its employers and nature of its fervice may 
require. Upon a record, therefore, fo effentially defe£tive 
as this is in the particulars 1 have mentioned, it is enough 
to fay that we, together with all the other judges, were 
of opinion, that the judgment given below, which was 
that the plaintiff Ihould take nothing by his writ, was 
properly given : and of courfc that it is fit that die judg¬ 
ment there given for die defendants in error fhould be 
affirmed by us. t 

' Judgment affirmed. 
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Mondq/f, Doe, on the feveral Demifijs of j. Hayne, of 

»d. s tb ' Hi s Majefty King George III., and of Others* 

againfl Elizabeth Redfern, Widow. 

The flats. 8 tf. 6. ^HIS ejectment was brought on the feveral demifes of 
ft if prohibiting John Hayne , deceafed, the king in right of his crown, 
famf of 1 lands*° Elizabeth Hayne, widow, and T. Bo/ton, as executrix and 
kingVhanrf * 6 ^xecUtor of the faid John Hayne , and the faid Eliz. Hayne 
upon inqueft executrix of the faid John Hayne , to recover a meifuage 

before cfchea- 

tors, until fuch and 33 acres of land in the polTeflion of the defendant, 

inqucft be re- J - * . t 

turned in Hie fituated at Clifton in the panih of Ajbborne, m the county 

Exchequer and of Derby . At the trial before Bayley J. at Derby , a verdi£f 

terwards" 1 /’ /l" was found for the plaintiff, fubje£t to the opinion of the 


e. 6*, prohibiting 
the granting to 
farm of lands 
feifed into the 
king's hands, 
upon inqucft 
before efehea- 
tors, until fuch 
inqucft be re¬ 
turned in the 


ter wards if the iuuuu iui uav v|/***»v** v* 

iwg's title in the Court on the following cafe. 

Jarne be not found 0 

•f recotd, unlefs By indentures of leafe and releafe of the ill and ad of 

to the party 1 m . 

grieved who Apxil 1737, Ed. Taylor conveyed the premifeS in queftiori 

&red his tra- to Roger Johnfon and Elizabeth his wife, and to the heirs, 

inqueft /and of the faid JR.oger Johnfon , to hold the fame unto the faid 

grants^made Roger Johnfon and Eliz . his wife, and the heirs of Roger 

contrary there- Johnfon for ever, of the chief lord or lords of the fee, bv 
to; extend J . . J 

to the cafe of the rents and fervxces due and of right accuitomed. By 

the'death of P ° n virtue of which Roger Johnfon entered thereon, and died 

fcifed'/without ^ e ifed thereof without heirs on the 28th of Augitd 1740- 

heirs, wlufe no 
immediate te¬ 
nure of the crown was fouhd by thi inqtreft. And as the crown could not grant to a rtranger 
in fuch a cafe, without office, neither can the plaintiff in tjeftmeht recover upon the demife 
of the crown. 

And the 8 th fed. of ftat. a fc 3 Ed. 6 . c. 8 . (which is in general terms and not confined 
to the particular inquifitiuQS mentioned in other claufes of the aft) extends to avoid an/ 
fuch inquifition of office before efcheatbrs, not finding of whom the lands are holden j in the 
fame manner as if the jury had exprfcfsiy found thfcir ignorance of the tenure t and a mcliUi' 
inquirendum fhail he awarded. 

Quaere, Whether at common law, upon the death of the tenant laft feifed of the land, 
without heiis, the right and poflcflton mull be prefumed to be immediately in the crown, 
without office, as though the perfon laft feifed were the.king’s immediate tenant; the king’s 
title not appearing by any matter of record, and the pofltfiion not having been vacant frt yn 
the death of the tenant laft feifed. 

Elia. 
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Blit. Bradbury (called in the faid deed the wife of Roge? 181 o. 
Johnfon , but not being in fa& his wife) died on the 23d — 

of Jan. 179!. By a commiffion of efcheat, dated 17th of Leflce'of 
June 1794* dire&ed to certain commiffioners therein 
named; reciting that it was underftood that the faid Roger r/dkTrn. 
Johnfon was born a baftard, and died without lawful ifiue, 
and that he was at the time of his death feifed in fee 
fimple or otherwife of certain lands in the county of 
Derby i the commiffioners were authorized to inquire, as 
well by the oaths of good and lawful men of the faid 
county, and the examination of witnefles upon oath, as 
otherwife, whether the faid Roger Johnfon was a baftard, 
or not, and whether he died without lawful iffue, or not, 
and on what day and year, and where he died, and what 
lands and tenements, and of what annual value, he had 
in the faid county at the time of his death, and of what 
perfon or perfons the fame were holden 9 and by what fervices 9 
and what eftate or intereft he had therein, and in whofe 
# hands they then were, and who had taken and received 
the mefhe profits thereof fince his death, and to what 
amount, and alfo of all other matters and circumftances 
which they (hould judge fit and necefTary to be inquired 
of touching the matters, &c. An inquifition was taken 
under and by virtue, of the above commiffion on the 25th 
of July 1794, before Daniel Parker Coke , John BaJguy , and 
Nathaniel Goodwin Clarke , Efqrs., three of the commiffion¬ 
ers 5 when it was found by the jury, that Roger Johnfon 
was not a baftard, and that at the time of his death he 
was feifed of the remainder in fee expectant on the death 
of Elix. Bradbury of and in the premifes in queftion 
under the indentures of leafe and releafe before men* 
tioned; and that he died in Augujl 1740, without any 
heir of his body or any right heirs capable of enjoying 
Vol. XXL H the 
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1810. the premifes ; and that the premifes were at his death of 
— — about the yearly value erf a 87 .; and that the rents of part 
Ldfce of of the premifes then in the pofleflion of Halkjworth, and 
°f *he yearly value of ao l n had been received by Elizabeth 
RfcjfrsiiK Bradbury from the time of the death of Roger Jobnfm 
until her death on the 23d of January 1791, and fince 
that time the fame had been received by John Redfern of 
Derby ; and that a ek>fe, the refidue of the ibid premifes* 
then in the occupation of T. Bradbury , had been podefied 
by him fince the death of Roger Johnfon without any rent 
paid for it to’ any perfon, and that the whole of the pre¬ 
mifes were then in die pofleflion of J. Halkfworth and 
T. Brad bam. But it was not found of what perfon or per- 
Jons the premifes were hoi den, nor by what frvices. The 
above inquifition was duly fealed and returned* The 
perfon who was in pofleflion as tenant at the tome the 
inquifition was taken attended as a witnels by the defire 
©f the-defendant, who is the widow of the faid John Red- 
fern ; and Mr. Simpfon , an attorney, (now deceafed) alfo. 
attended die inquifition on behalf of the defendant, and' 
•fofs-examined witnefles* By indenture of leafe under 
the Exchequer feal, dated the 17th of April 1807, his 
majefty demtfed and granted to John Hayne , his exe¬ 
cutors, Sec. the premifes in quellion, to hold from the 
5th of April 1.797 ^ or term of 31 years, under the 
yearly rent therein mentioned- The faid John Hay tie died 
in January 180&, having by his will appointed his wi¬ 
dow Eliz. Hayne and Thomas Bolton executrix and exe¬ 
cutor thereof; and the will was duly proved by Eliz* 
Hayne . If the plaintiff were entided to recover, the 
verdict was to be entered accordingly: otherwife, a ver- 
di& was to be entered for the defendant. The cafe was 
argued in the fall: term. 

Balguy 


2 
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Malgay juft, for the plaintiff. The firft objeftidn made 
to the inquifition, by die defendant, is, that the return 
does not find of whom, and by what fet•bices, the lands 
were (widen , and is therefore avoided by the fiat. 1 & 3 
Ed, 6 . c. 8.: arid another objection made is founded on the 
fiats. 8 H, 6 , c. t 6 . and 18 H, 6 * c. 6 . avoiding grants 
of lands feifed into the king's hands before office found 
and returned, &c. for a month, &c. But the plaintiff's 


1810,. 


«be, 

. ttfte of 
Ratmh and 
His MA)i^Tt| 
egeat/l 
Knorin*. 


claim under the crown may be fupported, independently 


of thofe afts, upon general principles. For, 1 ft, It is a 
maxim of law that all lands and tenements are holden 


mediately or immediately of the crown. Co, Lit, 1. and 
Wrights Tenures, 58,9. 136. £This was not difputed.} 
idly. It follows of courfe that in the abfence of proof of 
any mefne tenure, the prefumptiori of law is that lands 
are holden immediately of the crown: and, 3dly, It alfo 
follows upon the principles of the common law, that 
where the king's tenant dies withodt heirs, the lands of 
. which he died feifed veft immediately in the crown, be- 
fore office found, if there be no ftatutable provifion to the 
contrary. [Thefe pofitions being alfo admitted j Lord 
Lllenborotigh C. J. faid: Are we to take it for granted 
that in the abfence of proof of any mefne tenure the pre¬ 
emption of law is that the lands are holden immediately 
Of the crown, fo as to veft in the king, without office 
found, upon the death of the tenant laft feifed without 
heirs, when in this very cafe a commiffion has i(Tiled for 
the purpofe of inquiry, amongft other things, of what 
perfon or perfons the lands were holden; which commiffion 
iflues, becaufe the king is in doubt of the matter, and for 
the purpofe of clearing that doubt ?] The only objection 
made is upon the ftatutable provifidn 0/ the 2 Sc 3 
Ed* 6* c* ft. “ an aft for finding of offices before ef- 

H 2 ** cheators," 
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“ cheators,” whichena£fe (f, 8.) w that where any inquifi-* 

“ tion or office ffiall be founden by thefe words, or like, 
ft Quod de quo vel de quibus tenementa pradiEla temntur jura-> 
t( tores pradiSH ignorant or eUe founden holden of the 
t( king per qua fervicia ignorant, or fuch like \ that in fuch. 
“ cafe fuch tenure fo uncertainly founded, de quo vel qui- 
u bus tenementa pradicla tenentur ignoratit, (hall not be 
(( taken for any immediate tenure of the king ‘ r npr fuch 
“ tenure fo founden of the king, per qua fervieia ignorant+ 
“ {hall not be taken any tenure in capite >, but in fuch 
c< cafes 'a melius inquirendum to be awarded, as hath been 
« accuftomed in old time; any u£agp of later time to the. 
4t contrary notwithftanding.” Thefe words indeed are 
general, but they muft be conftrued with reference to 
the whole fcope of the a£t; and the inquifitions men¬ 
tioned in that claufe muft be taken to relate and be con-, 
lined to the inquifitions and offices mentioned in the 
ether claufes, and not to extend to all inquifitions in ge¬ 
neral. The 2d and 3d claufes extend only to proteft 
chattel and copyhold interefts, and perfons having inte- 
refts in rent, common, or profit apprendre, for term of 
years, life, or otherwife, out of any lands, &c. contained 
in any office or inquifition where the king is entitled to. 
hold fuch hands. The 4th and 5th claufes protect the 
heirs of the king’s tenants found to be of lefs age than, 
they really are. • The 6th fettion gives a traverfe to the 
true heir or party grieved againft untrue offices found in 
refpect to the heirftnp, lunacy, ideocy, or death of parties 
interefted. The 7th fe&ion gives a traverfe or monftrans 
<fe droit, to the party interefted againft untrue inquifi- 
tiQns of treafon, felony, or praemunire, giving title by 
double matter of record to the king. It is to thefe: 
feireral inquifitions only that the general provifions in the 


8th 
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■8th claufe muft be taken to apply. But then it is ob- 
je&ed, that by the Hat. 8 H. 6. c. 16. u No lands feifcd 
“ into the king’s hand upon fuch inqueft taken before 
* c the efcheators or commifftoners fhal’l be in any wile let 
M or granted to term by the chancellor or treafurer of 
“ England , or any other the king’s officer, until the fame 
“ inquefs and *oerdi2fs he fully returned in the Chancery or 
“ Exchequer; but all fuch lands Jhall entirely and continue 
* l ally remain in the kings hands until the faid inquejls and 
“ verdicts be returned, and by a month after the fame return ♦ 
■ <( if it be not fo that the parties grieved by the lame in- 
“ quefts or putting out of their lands come into the 
“ Chincery and proffer thcmfelves to traverfe the faid 
“ inqueits, and then offer to take the fame lands to ferm: 
M and if they do fo, that then the fame lands be com- 
“ mitted to them, if they fliew good evidence proving 
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** their traverfe to be true, after the form of the flat. 


“36 Ed.^.Jl. t. e. 13., to hold until the iflue taken 
4< upon the fame traverfe be found for the king,” &c. 
But this ftatute applies not to cafes where the king is in 
poffeffion before office found, as upon the death of his 
own tenants in capite without heirs j but only to cafes 
where an inqueft is neceffary to perfect the king's title, 
as in cafes of forfeiture, or entry for condition broken. 
The preamble of the 8 H. 6. fpeaks of the dijherifon of 
the fubjefit by mearls of the irregular and wrongful in- 
quefts taken by efcheators, by which the lands of perfons 
had been feifed into the king’s hands and let to farm be¬ 
fore fuch inquefts returned: but that cannot apply to a 
cafe where there are no heirs of the tenant laft feifed % 


and where the king is fo completely. in poffeffion before 
office found that he may maintain a writ of intrufion 
ggainft any who difturb him. The ftat. 18 H. 6. c. 6, 

II 3 «l°es 
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1810. does not carry the obje&ion further \ it recites the fist* 

1 • 8 H. 6 . giving to the party grieved his traverfe, and the 

LeffeCfOf evafions of it; and then it avoids all grants of lands 

NuMmiitv, feifed, &c. before inquiirtion found and returned into 

JUvrs**. Chancery or the Exchequer for a month, unlefs fuch 

grants be made to thofe who have tendered their traverfes 
as provided for by the former ad : but that mail ftill be 
imderilaod of fuch cafes where the inqueft of office is 
neceflary to entitle the king to enter, and not merely to 
notify to him the locality and value of the lands, which, 
having been held by his own immediate tenant, veiled 
upon his death, without heirs, in poiTeffion in the king. 
16 Fin. Abr. 79. Office, B. mentions two forts of offices; 
one which veils the cfiate and poflefliqn of land in the 
king where he had only a right or title before \ and which 
is called “ office of inftitutingof which the inftances 
put are of purchafes in mortmain, or by an alien, villein 
of the king, or felon: the other, which is called the 
“ office of inilru&ion$” which is where the eilate is law¬ 
fully in the king before, but the particularity of the land 
does not appear of record; as in cafe of attainder for 
high treafon under the fiat. 33 H. 8. c. 20.; or if the 
king's own tenant commit felony, and be attainted and 
die: in thefe and other fuch cafes, fays the book, (which 
mull include the death of the king's tenant without heirs) 
the eft ate is in the king , without any office « For this is cited 
Pag /s cafe, 5 Rep. 5*2. and a note is fubjoined from GMb. 
Hift. Exch. 132—4. in which it is Hated that the king's 
officers may not enter upon any other man's pofieffipn till 
the jury have fouqd the king’s title: but that ydiefe the 
king’s title appears of record, Ids officers may enter with, 
out apy office fopnd ; as where the lands are helfl of the 
crown, and the tenant dies without heir , And Tatfge y, 

Conway , 
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Conway , Salk. 7. is to the fame purpofe. [Lord Ellen* 
borough C. J. As all lands are held mediately or imme¬ 
diately of the crown, mull not that paflage in Gilbert he 
underftood of lands which already appear by matter of 
record to be held immediately of the crown ? In the cafe 
in Savilie the party is (fated to have held of the crown in 
•capite. But here is another perfon in pofleflion, not hav¬ 
ing paid rent to the crown, whofe pofleflion mud there¬ 
fore be prefumed to be adver fe, and may turn out to be a 
legal one m , or there may be a mefne lord. The inquiry 
is dire&ed to afcertain thefe matters.] There was fufii- 
cient evidence to warrant the jury in finding that the 
tenant lad feifed, who died without heirs, held immedi¬ 
ately of the king, in the abfence of all proof to the con¬ 
trary* {Le Blanc J. Then that fa£f ought to have been 
fo found in the inquifition. If it he a prefumption of law 
that the tenant lad feifed held immediately of the king, 
unlefs the contrary be (hewn, then the jury would have 
been warranted in finding the fa A ; but they have not 
found it. Bayley J. When there is a proper office 
found, that is notice to all perfons who have claims to 
aflert them, and the mefne lord, if any, may then come 
in and claim: it is an inquifition in rem: but an eject¬ 
ment, which is only to recover a chattel intereff, is no 
notice to the mefne lord or to any other perfons.] He 
then adverted to the demife laid from the king : but the 
Court faid, that the queftion was the fame upon that de¬ 
mife as upon the demife of the king’s grantee. 

Copley contra admitted, that upon the death of the 
king’s tenant, without heirs, the king is taken to be in 
the a&ual poffeffion of the land before office found : and 
though the inquifition does not find that the tenant laft 

H 4 feifed 
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feifed who died was the king's immediate tenant) and 
therefore he was entitled to avail himfelf of that omif- 


fion ; yet he was prepared) he faid, to argue the cafe 
upon the fuppofitiqn that, in the abfence of any proof to 
the contrary, the prefumption of law was that every 
peffon held immediately of the crown \ and ftill he con¬ 
tended that till office found the king could not grant the 
eft ate to another by force of the ftatutes referred to. 
Staunford {Prerogative , fo. 54.), fpeaking of the king's 
feifin, poffeffion, or title, fays, that there may be a poffef¬ 
fion in law in the king as well as a pofleffion in deed, 
which poffeffion in law is ever without office or other 
matter of record; as when poffeffion is caft on the king 
by defcent, reverter, remainder, or efcheat: and the king, 
he adds, may make it a poffeffion in deed by entry or fei- 
Jure ; but not to make it a pofleffion in deed by bis grants 
becaufe of the ftat: iB H. 6 . c. 6., which avoids all letters 
patent made of lands before office found and returned, or 
within one month after, but only to him that tendereth 
his traverfe: and yet, he fays, the feifin remains in the 
king as at common law, though not in deed, until fuch 
time as he had made a feifin or entry by his efcheator, 
or, a grant thereof, which waiveth both to a feizure and 
grant, in fuch cafes where the grant may be good, and 
not reftrained by ftatute. For an office that entitleth the 
king to the poffeffion is fufficient by itfelf, without any 
feizure or entry of the ‘efcheator, to make a poffeffion in 
deed in the king, if the poffeffion were vacant when the of 1 
fee was found . But if the poffeffion were not vacant , but 


another than he in whofe right the king feizeth was tenant 
thereof at the time of finding the office, then mufi the king en¬ 
ter or feize by his office before the poffeffion in deedJhall be 


fudged in him , 


And this is not inconfiftent with the 


% do&rine 
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do&rme in Willion v. Berkley {«), that if the king’s tenant 1810. 
die without heir, the freehold and pofleflion in law is pre- — 
fently in the king, without office. But the fame diftinc- zJflifof 
tion is recognized in Bro. ojjice devant Efcheator , pi. 5 6. h^MajiitI, 
{which cites 29 H. 8.), that if the king grant land for life, „ 

and afterwards the grantee die; yet the king cannot grant 
this over until the death be found by office; and this by 
the flat. 18 H. 6 . So alfo in the cafe of attainder for 
high treafon, the a&ual pofleflion and feifin of the land 
is by flat. 33 H. 8. c. 20./. 2., in the king before office; 

.yet until office found and returned, &c. or fomething 
-equivalent, it was queftioned in Dy. 145. b. y whether a 
grant by the king of the forfeited land were not within 
the prohibition of the flat. 18 H. 6 . In Saville, 70. where 
the queen granted a leafe (b), with a provffo to be void if 
the Tent referred were in arrear for 10 days, Manvuood 
held, that though the freehold were in the queen, yet (he 
could not make a leafe or grant thereof without office 
found and returned ; and that, by the flat. 18 H. 6 . c. 6.; 
quod fuit conceflum per totam Curiam. And the Court 
further held that an office found and returned afterwards 
would not make an intermediate leafe good by relation. 

Other inflances are dated in Bro. office devant Efcheator % 
pi. j 4., and Fife. Abr. Graunt. pi. 91., where though the 
pofleflion fliall be deemed in law to be in the king before 
office, yet he cannot grant till office found and returned, 
by the 18 H. 6 . c, 6 . It is contended, however, that an 
offite has in efleft been found in this cafe for the king, 


(f) Plow. 219. 

(A) The report ftatet the leafe to have been for to yean, and yet fup- 
pofes the principal queftion made by the Court to have been. Whether 
the freehold were in the queen The queftion more probably made was. 
Whether, the freehold being in the queen, (he could, by virtue of the 
provifo avoiding the leafe, upon tlte mere non-payment of the rent for 
days, re-gran; pr rc-dcmifc without office found. 

beewfc 
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becaufe as it is not found in the inquifttion that the lands 
were holden of any intermediate lord, the preemption of 
law is that they were holden immediately of the king. 
But fuch a preemption could not have been made even 
at common law from the mere filence of the inquifi- 
tion, nor would it from thence have been taken to have 
been an immediate tenure of the king in chief, but a 
melius inquirendum would have iflued: a fortiori lince 
the ftatute. Dy. 155. £. 292. a. Co.Lit.yj.b. 2 Inft. 
693.- Regifter, 293. b. Inche v. Roll. Hob, 50. Barham's 
safe. Ley. 23. Milner's cafe , ib. 29. There is nothing 
then in principle to limit the conftru&ion of the flat. 
2 & 3 Ed. 6 . t. 8 . f. 8 . to any particular kinds of office, 
and the words of that claufe are general, extending to 
“ any inquifition or office,” and directing a melius in¬ 
quirendum to be awarded if the jury return ignorant as 
to the perfon of whom or the fervices by which the tene¬ 
ment was holden; and exprefsly declaring that the te¬ 
nure fo uncertainly found (hall not be taken for any im¬ 
mediate tenure of the king. Lord Coke (a) fay9 that this 
was but a declaration of the common law, and calls it a 
right profitable ftatute, and beneficial for the fubje&. 
And no limitation has been put on thefe words in any 
cafe, which would probably have occurred if they had not 
been always confidered to be general. Then nothing 
having been found in this inquifition, of whom and by 
what fervices the lands were holden, it is the fame as if 

i 

the jury had found ignoramus (b). 

Then as to the demife from the crown | it has been 
doubted whether the king can maintain an eje&ment $ 
but at any rate the ftats. of H, 6 . preclude the king from 
letting or granting tp farm until, &c. The a&ion of 

if) €»• Lit» 77. b r (b) Hatffi cate, Cro, J*c. 41. 

eje&ment 



km tub- Fiftieth Tear of GEORGE m. 

eje&ment by the king fuppofes him to have been turned 
out of pofleffion, which cannot be $ for if he be entitled 
afaU, hie is prefumed to be in pofleffion: and though 
ejectment be a fictitious proceeding, yet it muft be con¬ 
fident throughout) and the lefior mud not only have in 
himfelf, but be capable of conveying to the plaintiff, a le¬ 
gal intereft. So an intruder is not fuppofed to put the 
king out of pofieflion; and therefore if the king have 
judgment on an information of intrufion, no habere fa¬ 
cias feifinam ifluea. Again, the judgment in ejeClment 
is that the tenant recover his term $ but the king had 
no power to grant the term* and the writ of pofleffion 
would operate to make the tenant an intruder upon the 
king’s pofleffion. Befides, die policy of the a£ts would 
be evaded, if Hayne, though the grant to him were void, 
could make ufe of the king’s name to recover the poflef¬ 
fion in ejeftment. And, laftly, it is not found that the per¬ 
son laft feized was the tenant of the king. 

Balguy jun. in reply. The afts of Hen. 6 . fpeak 
throughout of lands feized into the king’s hands by inquejt 
before efcheators *, and therefore cannot apply to a cafe 
where the king is not in by inqueft. The cafe in $a- 
ville 70. was one of a condition broken and forfeiture} 
and as entry would have been neceflary to have entitled 
a fubjeCt, fo office was neceflary to entitle the'crown. 
The cafe of the king’s ward was where the ward having 
lawful pofleffion, office wap neceflary to give title to the 
king till the ward came of age, But the cafe of an ef- 
cheat is very different from drat qf a forfeiture : an efi. 
cheat* according to Mr. Juft ice Wright (<?), imports in its 
legal fenfc “fomething happening or returning to the lord 
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upon a determination of tenure only,” -and is properly 
feudal; and it is diftinguifhed by him from forfeitures, 
which accrued to the king at common law .upon the com- 
miflion of treafon, before the introduction of tenures. 
2 Injt, 164. is to the fame effed. And in this cafe of ef- 
cheat, the king is in pofleflion immediately on the death of 
his tenant without heirs, before office found. The ads of 
Hen, 6. apply only to cafes of expulfion* and that of Ed, 6 . 
is confined to the particular inquifitions there mentioned, 
of which this is not one. Then as to the plaintiff not 
being able to maintain cjedment upon the demife of the 
king, by reafon of the flats, of Hen, 6., thofe flatutes only 
extend to avoid the king’s grant by letters patent in the 
cafes to which they apply; but the Court will take no¬ 
tice that the leafe to John Doe is merely fictitious, for 
the purpofe of trying the title, and could not have been 
in the contemplation of the legiflature, \_Baylry J. Can 
the king convey any interell in the land except by matter 
of record ? and muft we not prefume upon this record 
that John Doe had a term granted to him The de¬ 
fendant, by entering into the rule to confefs leafe entry 
and oufter, admits that the king has demifed. \LeBlanc J. 
The defendant admits a demife in fad from the king, 
but he does not admit that the demife is good in law.} 

Lord Ellenborough C. J. The Court will look 
into the ads which have been referred to before they de- 

a 

liver their final opinion upon a matter fofeldom brought 
into judicial confideration. * If the provifion in the 8th 
fed ion of the flat, of Ed, 6 . be general, it. decides the 
queftion, and there muft be a writ of melius inquirendum 
awarded: and at prefent it does not appear to me that 
the words are fufceptlble of the reftridion. which has 

been 
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been argued for. But perhaps the admiffion. which has 
been made by the defendant’s counfel, that the right of 
poffeffion mfuft be prefumed to have been in the crown 
immediately upon the death of the tenant laft feized, 
without heir, without office found, nothing appearing to 
the contrary, may be found to have been made rather too 
largely. 

The cafe (food over for confideration till this term, 
when his Lord (hip now delivered the opinion of the Court. 
—This was an eje&ment on three demifes, firft, of John 
Hayne , deceafed 5 fecondly, of the king ; and thirdly, of 
Hayne’s executors; and the claim of the lelTors of the 
plaintiff was under an efeheat. [Then, after ftating the 
fafts of the cafe.] Upon thefe fadts it was admitted, 
that the right and poffeffion were in the king immediately 
upon JEliz. Bradbury’s death. But it was contended, id, 
That under the ftatutes of 8 H. 6 . c. 1 6., and 18 H. 6 . 
c, 6., the king was reftrained from granting until after 
office found . 2dly, that as the inquifition in this cafe did 
not ftate of whom the lands in queftion were holden, it 
was a bad inquifition, and could not fupport the grant to 
Hayne. And, 3dly, that if that grant be bad, the count 
upon the king’s demife cannot be fupported; becaufe 
that demife is to be confidered as a grant. The pofition, 
that the right and poffeffion were m the king immediately 
upon Elrz. Bradbury’s death, is not perhaps quite fo 
dear as has been fuppofed; and die ad mi Hi on to diat ef¬ 
fect would probably not have been made, had not the 
defendant’s counfel felt confident upon the other points. 
There is nothing uf>on any record to (hew any title in 
the crown : nor has the poffeffion been vacant from the 

5 moment 


ijjtio. 


Dog, 
Leffec^f 
Hayne add 
His MajcetV> 

•gatnft 

Rtprcum* 



CASES im HILARY TERM 


tnontent of Eton. Btadburfs death: and whenever the 
king’s right, without office, comes under dlfcuffiott, thofe 
may be found important confidefatioris. The crfeS of 
HbMaArTT, tJie king's tenants ift tepite* and his other khoWn tenants, 
R*t>7sln. kear no analogy to this cafe j becaufe there the tenure 
was of record, and tipon the tenant’s death the king Was 
intitled to take feifin of the land, and to receive the pro-* 
fits to his own ufe, till the heir appeared to claim the 
land arid receive inveftiture i and if the heir were under 
age, the king was entitled to wardship *, if of full age, to 
primer feifin or relief: and if there were no heir, the 
king’s feifin was of courfe indefeafible* Thefe cafes, 
therefore, in which the tenure under the king was re¬ 
corded, and in which the feifin devolved upon him on his 
tenant’s death, conclude nothing in a cafe in which no 
tenure is recorded, and in which it is wholly uncertain 
under whom the tenure is. [His Lordfhip mentioned 
the SadlcrsCompany’s cafe, 4 Rep. 58. a. Willion v. Berke¬ 
ley Ploiod. 229. Nichols v. Nichols , Plowd. 481. Gilb. 
Exch. no. (133.) and Staunf. Prerog . 53. 54. a .; as 

authorities which might be referred to upon this point.] 
Without proceeding further, however, upon this point, 
or intimating any thing like a decided opinion upon it, 
but merely protefting againft giving ail unqualified aifent 
to the admiffion by the defendant’s counfcl, we will pro¬ 
ceed to the other points. The firft, that the king cannot 
grant before office, depends on the two ftatutes of Hen. 6. 
The fiat. 8 Htn . 6. c. 16 . ftates as a grievance, (among 
others) that the lands and tenements of many of the king’s 
liege people are feized into the king’s hands upon the m-< 

« quefts of efcheators, or let to farix?by the treafurer or 

chancellor, before fuch inquefis are returned} and to 

remedy 
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Ifemedy that grievance, it provides that no lands nor te¬ 
nements, felled into the king's hands upon inqueft before 
efcheators or commiffioners, be in anywifc let or granted 
to farm by the chancellor or treafurer of Efigfand, at any 
the king's officers, until the fame inquefts and verdidta be 
fully returned into the Chancery or Exchequer; but all 
fuch lands and tenements (hall entirely and continually 
remain in the king's hands, until the faid inquelts and 
verdi&s be returned, and by a month after the fame re¬ 
turn * unlefs the party grieved come into Chancery, 
[This was becaufe, where an office was neceflary to en¬ 
title die king, the commiffion mull iflue out of Chancery. 
5 Rep. 52. a.] and proffer to traverfe die inqueft, and offer 
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to take the fame lands and tenements to farm ; and if he 


do, then the lands fhall be committed to him upon cer¬ 
tain terms, till the traverfe is decided: and if any letters 
patent of any lands and tenements be made to the con¬ 
trary 5 or if they be let to farm within the faid month \ 
they (hall be hoklen for none. The ftat. 18 M. 6. c. 6. 
recites the above provifions, and (bates that, to evade it, 
divers perfons had fued to obtain gifts grants and farms 
by patent, before any inquifition or title found for the 
king j pretending fuch gifts or grants were not comprifed 
or remedied by the former a£t, though they are within the 
fame mifchief; and therefore provides that no letters 
patent (hall be made to any perfon of any lands ot tene¬ 
ments before inquifition of the king’s title in the fame be 
found in the Chancery, or in his Exchequer returned, if ^ 
the king’s title in the fame be not found of record, nor 
within the month after the fame return; if it be not to 
him or them which tender their traverfes as before men¬ 


tioned: and if any letters patent be made to the contrary, 
they (hall be void and holden for none. The obje£b of 

the 
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fill 

18 x o. the legiflature, therefore, plainly was, according to thewordr 

. .. of the aEiSy that in all cafes in which the king's title did. 

Do*, 

LoilVe of not appear upon record* (« if the king’s title in the fame 
His MAjsciy, be not found of record”) the pofleflion fhould be open to 
R*pr**w. whoever could claim againft the king till the final deci- 
fion.of the right; and that any grant to obftrudf him 
ihould be void: and the authorities correfpond with this 
obje&. Staundfordy in his Prerogativa Regis , 54. a. 9 
though he ilates that the king has a pojfejfton in law upon 
a defcent, reverter, remainder, or efcheat; yet adds, that 
he cannot make it a pojfejfton in deed by his grant; becaufe 
there is a Jlatute 18 H. 6. to the let thereof Brooke , Office 
de Efcheator , pi. 56. fays. If the king grant land to A. for 
life, and A. die, he cannot grant the land again till A'% 
death be found by office; and that by 18 H. 6. In Sav. 70. 
it is faid to have been granted by the whole Court, that 
under a leafe for 20 years from the crown, with provifo, 
that if the rent fhould be in arrear 10 days, the leafe 
fhould be void; if the rent were in arrear, though the free* 
hold were in the crown before office, yet that the crown 
could not make a leafe or grant thereof, without an office 
thereof found and returned; and that by 18 if. 6 . c. 6. 
But the Court cannot lay much flrefs on this authority; 
for it alfo defcribes Shute, fecond Baron, as having been 
of opinion that the freehold was in the queen, and, there¬ 
fore in her to demife without office found : and there are 
other parts of the feport which fhew it is not deferring 
of attention. It ilates as the queilion, whether the free¬ 
hold were in the queen before office found: it defcribes 
Shute, fecond Baron, as being of a clear opinion, that the 
freehold was in the queen; and Manwoody as agreeing 
that the freehold was in the queen, but not to grant with¬ 
out office found; and that if the leafe had been, that 

upon 
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upon non-payment (he fhould re-enter, there muft have 
been an office before fhe could have been entitled to the 
freehold ; and yet, as the queen had only granted a leafe 
for 20 years, how could there, in the correct fenfe of the 
word, be any queftion as to th z freehold ? Befides, if the 
rent in that cafe were made payable at the exchequer, 
then, according to Finch v. Throgmorton , 2 Leon . 134,139. 
Poph. 25. 53., the queen might have granted without 
office; becaufe, as faid by Popham (ft. 28.), “ If it had been 
“ paid, the payment would have been entered of record; 

and not being fo, the default appeareth of record.” 
And if the rent were not made payable at the exchequer, 
then, according to Stephens v. Pottery Cro. Car. 100. the 
queen not only could not grant without office, but an 
office would have been neceffiiry to terminate the leafe. 
The Court, therefore, does not rely upon the cafe in 
Sav. 70. The cafes, however, which feem to fan£V:on 
grants from the crown, where there has been no office, 
are at leaft confiftcnt with the notion, that an office was 
eflential to make the grant valid in this cafe, which is 
that of an elcheat where no tenure of the crown is found, 
if they do not furnifh ground for it. In Finch v. Rifely , 
or Finch v. Frogmorton , Poph. 25. 53., 2 Leoa. 134, Cro. 
Eliz. 221., and 1 Anderfon , 303., where a leafe was 
granted by the crown for 70 years, with a provife that it 
fhould be void if the rent fhould be in arrear; and a 
grant in fee, without office, after the rent was in arrear, 
waS held good ; the rent was made payable at the exche - 
quer ; (as appears from Poph. and 2 Leon. 139., and from 
the pleadings in Co. Ent. 191 ; though that faff is not 
noticed in Cro. Eliz. or Anderfon :) fo that the nonpay¬ 
ment within the time appeared of record, by reference to 
the records of the exchequer; and that, therefore, was a 
Vol. XII. I cafe 
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Cafe in which the king^s titTe was found of record, ft! 
Dyer , 145, 6., where a grant of the lands of a perfon at¬ 
tainted of high treafon was thought by fome of the judges 
to be good, without an office j the grou’nd was that as 
the flat. 33 H. 8. c. 20. had in fuch cafes vefted the actual 
pojlejjion and feifin in the king, without office, it had 
taken them out of the operation of tlx? flat. 18 H. 6 . In 
Knight's cafe, Moor. 199. where three judges, againft 
one, were of opinion, that the flat. 18 H. 6 . applied to 
thofe cafes only where the land came to the king by new 
title , not to thofe - where his title in fee already appeared 
of record j though there was no dccifion upon the point,' 
the opinion of the three evidently was, that in fuch cafe 
as this the land would be confidercd as coming to the 
king by new title ; and that a previous office would confe- 
quently be ncccflary to make a grant valid : for they put, as 
inftances of new title, “ wardfhip, attainder, mortmain, 
or the like and title by ejeheat is as much a new title, or 
title arifing from circumftances not already appearing of 
record, as title by wardfhip or attainder. And they ftate 
this, as the mifehief at common law, that they who had 
rights could not traverfe rhe office, and have the lands ter 
farm, but were prevented by grants before office returned ; 
whereby the king had difablcd himfelf from granting the 
land to farm to him who tendered the traverfe: and the 
prefent caufe is ^certainly within this mifehief. Upon 
thefe grounds, therefore, that this cafe is within the .words 
and fpirit of the ftatutes of Hen . 6., and within the mif¬ 
ehief intended to be rcdrefled; and that the cafes in 
which grants, without office, have been thought main¬ 
tainable, are plainly diftinguifhable from this; we arc of 
Opinion that the grant to Hayne in this cafe is bad, unlefs 
the inquifition fhall be deemed fufficient to fupport it. 

The 
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The obje£tion to the inquifition is, that it does not ftate 181 o. 

of whom the lands were holden; and by ftat. 2 and “■ 

3 Edvu. 6 . c. 8. f. 8. it is exprefsly provided, that whele Ltffee of 
any inquifition or office fhall be found by thefe words or HisM/TjV m, 
, the like, (t quod de quo vel de quibus tenementa tenen- tekw. 

tur ignorant,” fuch tenure fo uncertainly found lhall not 
be taken fdr any immediate tenure of the king j but a 
melius inquirendum {hall be awarded, as has been accuf- 
tomed in old time. An inquifition not finding of whom 
the lands are holden is in fubftance the fame as one find¬ 
ing the ignorance exprefsly: (See Houfe s cafe, Cro» 

, Jac. 40.) for in favor of the omifiion to find as dire&ed, it 
mufi; be prefumed that the jurors did not know, rather 
than that they knew and would not return the fa£t : but 
in cither cafe the award of a melius inquirendum would 
be neceflary. There is no ground for confining the fta- 
tutc to particular inquifitions only : Co. Lift. 77. b. con- 
fiders it as applying generally to all inquifitions. The 
, ftatute, therefore, is decifive upon this point. .The cafe 
then is reduced to the demife by the king : and if the king 
could not grant or let to farm, without office, we do not 
fee how the count upon his demife can be fupported. 

The Court cannot treat the demife as nominal only, to 
bring the king’s title into difculfion ; but mull confider 
it as aitaftual demife ; and an a&ual demife is in the 
teeth of the flat. 18 H. 6 . We are, therefore, of opinion, 
that the plaintiff is not entitled to recover, and that the 
poftea muft be delivered to the defendant. 
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Steward againft Lund. 

^HE writ was fued out (a) on the 22d, returnable on 
the 23d of January , ane^ was ferved, together with 
notice of the declaration filed, on the return day. Where¬ 
upon Gafelee obtained a rule nifi on a former day for fet- 
ting afide the declaration, with all fubfequent proceed¬ 
ings, for irregularity; as having been filed before the 
fervice of the writ, which was a manifeft inconfiftency : 
and cited Brook v. Bennet , Tidd's Prafi. 397. 4th edit, 
which cites 3 Smithy 531. where it was held that the 
writ could not be ferved and notice of declaration given 
at the fame time j as fuch notice prefuppofed the declara¬ 
tion to have been filed before, and it could not regularly 
be filed till after the writ was ferved. Lawes oppofed 
the rule, on the ground that the pra&ice was calculated 
to fave trouble and expence, and was no prejudice to the 
defendant. But The Court , after confulting the Mailer, 
faid that the pradlice, having, been once fettled, they 
would not alter it; and made the rule abfolute. 
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1810. 


The King againjl The Juftices of the Weft Riding 

of Yorkshire. 


application was made in the laft term to this Court Where before 
for a mandamus to the#efendants, directing them f! z 9 .1the coun- 
at the then next Quarter Seflions to make an order for bee^airdTed 
A. Horsfall, one of the petty conftables of the conftablery ©Vlice 

of Hartifhead with Clifton in the W. R.« to raife atid levy c, f Ha^ujhead 

with Cltjtcn { 

52/. S s - 1 1 “* by an equal rate upon the owners and occu- but the two 

piers of mefluages, lands, &c. within the faid conftablery jJTtJd c?le- 

liable to be rated to the relief of the poor, for the pur- t P amVdth™owis 

pofe of re-imburfing him the money which he had paid poor » and wtre 
* i r ufed to contri- 

for the proportion of the faid conftablery towards die bute towards 

. the county rates 

county rate. Upon (hewing caufe againft the rule, it in certain fixed 

was agreed that the matters in difpute Ihould be tried in tween them-*** 

feigned iflues at the then next Summer afTizes at Tork, uia^Htutc only 

wherein A. Horsfall fliould be plaintiff, and J. Goldthorpe acuinorncd 1 *^ 

'defendant; and that the queftions tried in thofe iflues proportions of 

contribution to 

Jhould be, 1 ft. Whether the two townfhips, vills, or places the county ntts 

of Hartifhead and Clifton ill the W. R. did or did not, be- entire dmritfs 

fore and fince the flat. 12 Geo. 2. e. 29., for the more (^re a'fiiin'd to" 

eafy afleiling, collecting, and levying of county rates, Yimu^oV 

form one conftablery or place known by the name of t,Vc refpc&ive 

counties, ire. 

Hartifhead with Clifton , for the purpofe of railing fuch and does not 
rates. 2d, Whether Hartifhead and Clifton were or were Ih^pto^rtSns 
not, before and fince that ftatute, two feparate town- ^dt'o^e 
(hips, vills or places, for the purpofe of raifing fuch rates. ” j’fUb- 

divjfjoiii of 

thoft ditlrifls; this cafe was held to fall within the -$d Teuton, which provide* that where 
there is no poor's rate in the panjh, townjbip, or place aflVfled to the county rates (hy which 
muft be underftood no entire poor’s rate co-extennve with the place or dillndt alTcfled to 
the county rates * the county rates lhall be raifed by the petty conltaHlcs in fuch manner as 
by law the poor’s rate is to be atielfcd and levied j that is, by an equal rate on all the in- 
habitants, ftc. 


1 3 


And 
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1810. And by the rule of Court it was agreed to be admitted, 

T1 k.- k.jno ^at town ^ 1 ^P s Hartijhiad and Clifton , before the 

agatr/i . ftatute, ufually contributed between thcmfelves to the 

The Juft>ctb of t ^ ^ 

the w r. Q f county rates or fome of them in the proportion of i-3<i 
Yorkshire, Hartifhcad and 2~3ds by Clifton of the whole fum paid 

by the two townlhips of Hartijlsead and Clifton: and by 
the rule of Court it was left to the Judge, before whom 
the ifiues (hould be tried, to caufe any fpecial matter to be 
indorfed on the poftca which he thought fit. The jury 
found for the plaintiff on both the iffuer. ; thereby efta- 
blilhing the unity of the two townlhips in one joint con- 
ftablery, which had been always affeffed together for the 
county rates as one entire dill rich Upon this finding the 
application for the mandamus was renewed ; which 


Toppingy Ainfliey and Littledale , now oppofed, and ob? 
ferved that the ground of the application was not that the 
jufticcs in Sefiions had refufed to make any rate for the 
reimbursement of the conftable, but that they had refufed 
to make an equal rate upon tile owners and occupiers of 
lands within the two townlhips, now found indeed to 
conflitute one conftablery for the purpofe of railing 
county rates, but fo found, upon evidence, all of which 
went to eliahlifh that fuch joint rate, with refpe£l to the 
Riding at large, had always been raifed as between the 
two townlhips in certain proportions; namely, i-3d by 
Jiartfhead , and 2-^ds by Clifton. And it appears that 
there is no jpint poor rate out of which the county rate 
can be paid ; for each townlhip has, always had feparate 
overfeers ; and the poor’s rate has always been raifed in 
the proportions before mentioned, at lead from 1739 to 
1810, as appeared in evidence. The queftion then is, 
whether there be any thing imperative in tKe ftat. 12G.2. 
p. 29. to compel the Court to direct a deviation from the 
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accu Homed mode of railing the rate as between tliefe 
town {hips. That ftatute, which was made for the better s 
colle&ing of county rates than was before done under 
feveral antecedent acts, dire&s the juftices in Seffions to 
make one general rate for all the purpofes of the recited 
a£fs, inftcad of the feparate rates before made for each 
diftindl purpofe ; which genteral rate however is diredted 
to be afleiTed u upon every town, parifh, or place, &c. 

** in fuch proportions as any of the rates heretofore made 
“ in purfuance of the faid feveral aQs have been ufually 
ajfejfed” And then it cnadfs, u that the feveral fums 
“ fo affefled upon £och and every town, parifli, or place, 
&c. fliall be colledled by the high conftables of the re- 
** fpeclivc hundreds and divifions in which any town, &c, 

6i doth lie, in fuch manner, and at fuch times as is here- 
* c inafter directed.” By f. 2. the churchwardens and 
overfeers of the poor of each parifli and place are required 
out of the money eolledted for the poor’s rate to pay to 
the high conftable of the hundred or diviflon in which it 
lies the fum aflefled upon fuch parifli or place, within 
30 days after demand in writing *, and the receipt of the 
high conftable fliall be a difeharge to the parifli officers 
for fo much in their accounts. And then fe£t. 3. pro¬ 
vides (which feems to include the cafe in queftion,) 
<( that in cafe no rate ” (by which mult be underftood no 
poor’s rate co-extenflvc with the diftrict charged) “ (hall 
« be made for the relief of the poor in any parifli, town- 
« fliip, or place, the juftices in Seffions {lull by their or- 
“ der direct the fum afleiTed on fuch parifli, townfiiip or 
tc place, for the purpofe of this a£t, to berated and levied 
* ( on any fuch pariih, &c. by any petty conftable, &c. in 
(f fuch manner as money for the relief of the poor is by law 
to be rated or leviedand the fum fo afleiTed is to be 

, 1 
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paid over to the high conftable, and is leviable on the 
petty conftable in the fame manner as the rates under the 
2d claufe are leviable upon the parijfh officers. Now here 
it appears that there is no equal joint poor’s rate for Har - 
tifhead and Clifton ; but that the rate has always been 
raifed in certain diftinft proportions. \_Le Blanch It come* 


to this queftion, whether this divifion of the county rate 


between Hartijhead and Clifton was a proportion agreed 


to be obferved between themfelves \ or whether the rate 


were by law neceflarily to be raifed in thofe diftinft pro¬ 
portions. I rather confider that the proportions fpoken of 
by the aft meant the proportion which one entire diftrict 
bears to other entire diftrifts within the jurifdiction of the 
juftices, and do not relate to the fubdivifions of each par¬ 
ticular diftrift.] In The King v. The Inhabitants of St. 
Paul , Covent Gay den (<z) this Court held that the Seffions 
had no power to vary the proportions in which the coun¬ 
ty rate had ufually been afi'efi'ed on the feveral parijkes : 
and by a parity of reafon, the fame conftruftion ought to 
apply to fuch fubdivifions as have been accuftomed to 
raife their poor rates in certain diftinft proportions. The 
legiflature never meant to meddle with the proportions 
in which the poor rates were accuftomed to be raifed in 
any " pariffi, townfliip, or placef but to adopt thofe pro¬ 
portions in railing the general county rates; and the word. 
place feems to have been ufed in order to meet fuch a 
cafe as this. The county rate then, having as far back 
as can be traced been paid out of the poor rates in the 
proportions ftated to exift as between the two townfhips, 
fhould fo continue to be raifed, as the aft dive&s the 


me to be afiefted in the feveral places in fuch propor¬ 
tion as had been ufually afieffed. \Le Blanc J. noticed 


(a) Call!. 158, 


the 
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the 4th claufe of the a£t, enabling the juflices in certain 
counties, including the county of Fork, to order, if they 
think fit, the money affeffed on every fuch town, parifh, 
or place, for all or any of the purpofes of the a£l, to be 
paid by and levied on the petty conftable of the town, 
parifh, or place, in the manner directed to be purfued 
where there is no poor’s rate : probably contemplating 
that in thofe counties the poor’s rate was principally col- 
ledted feparately by different townfhips in the fame pa¬ 
rifh, when the county rates were affeffed and raifed on 
the parifhes at large.] 


1810. 


The Kiwo 
*gavfi 

The Juftices of 
the W. K. of 
YOftKSHIAX. 


Park t contra, was flopped by the Court. 

Lord Ellenborougii C. J. The a£l of the 12 Geo. 2. 
provides in the ill fc&ion that one general rate fhall be 
levied upon the towns, parifhes, and places, in the aggre¬ 
gate, within the limits of the different coinmiffions of the 
peace, inflead of fo many feparate rates as were before 
‘leviable on each under different a£fcs of parliament for 
the like purpofes; which general rate however is to be 
affeffed upon every town, parifh, or place in fuch propor¬ 
tions as had been ufually affeffed \ that is, the proportions 
of the general rate, as between the fcveral towns, pa¬ 
rifhes, and places which had before been feparately afTefTed, 
were to be preferved, but the money was to be raifed 
upon each by one aggregate rate, inflead of by the feve- 
ral’diflin£l rates before leviable under different a£ls of 
parliament for diflin£l purpofes. Then were tliefe town- 
fliips of Hartijbead and Clifton rated, and did tltey pay 
before the a£l of Geo. 2. as one town, parifh, or place, 
or as feparate townfhips, &c. ? The fa£t appears to be, 
that though a£ting as two townfhips for fome purpofes, 
yet for the purpofe of county rate#, and quoad the a£l of 

the 
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thfe-i 2 Gw., 2. they canftteuted but one place. The a 4 » 
fe&km provides tliht the payment of the county raise fliaft 

«z<Anjl be made tout oi the money -colledted , for the poor’s - rate 

Tfte |uftK*s of 

tiie w. R. of in each parifh and place < but that muft be under Hood* 

YbtK&KHEt 

of parifhes and places in which one general poor’s rate is 
collected, and cannot therefore apply to a cafe like the 
prefent, where there is no fuch general fund railed upon 
the entire diflri£l which is aflefied to the- county rate. 
The cafe therefore muft' eome within the provifion of the 
3d fe£Hon, that where there is no poor’s rate, that is, nQ 
poor’s rate co-extenfive with the diflri£l a defied, the 
county rate lhall be levied by the petty conftable u in 
“ fuch manner as the money for the relief of the poor is 
« by law to be rated or levied that is, by equal taxa¬ 
tion of the inhabitants, &c. of the place rated. The 
rate therefore mull be levied equally on the whole of this 
artificial place or diftri£l, being that on which the county 
rates had before the a£t been ufually affeffed, as if it had 
been one parilh$ fuch being, as it appears to me, the true_ 
meaning of the a< 5 l. 

Grose J. declared himfelf of the fame opinion. 

Lr Blanc J. The feveral rates which now compofe 
the aggregate county rates were not ufed to be collected 
in the fame fubdivifions as the poor’s rate; and the object 
of the legiflature in the a <51 of the 12 Geo . 2. for facili¬ 
tating the collection of the county rates, yvas to provide 
that in all thofe cafes where the county fates had been 
collected in the fame diftri£t for which a poor’s rate was 
collected, the county rate fhould be paid out of the poor's 
rate : but if there were no poor’s rate collected in the 
entire diltriCt co-extenfive with the afieflment for the 
county rale, then the latter was directed to be railed by 

the 
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thl; petty conft'able in the fame manner a$ the poor’s rite 
is'bjr’law to be levied; whith muff be by aif Nsqual T&te. 
The proportions td be' preferved, fpok&fi of' iil'thefifft 
claufe of the aft, are the proportions between the feveral 
entire diftrifts on which the county rates were affeffed 
before the aft, and not the feveral fubdivifions of tliof^ 
diftrifts, which were made for other purpofes. 


i8io» 


The Kino 
agetnjl 

The Juftices of 
the W. R. of 

YoftXsttiftS- 


Bayley J. Before the aft of the 12 Geo. 2. feveral 
diftinft furtis were direfted to be raifed by county rates 
under different afts of parliament from the time of 
Hen. 8th to that of Queen Anne : and thefe were raifed by' 
fo many diftinft affeffments, which were difficult to be 
collefted from the fmallnefs of the fraftions into which 1 
the fums to be paid by the individuals of the different 
diftrifts were to be divided ; the aft of the 12 Geo. 2. Was 
palTed to remedy that inconvenience by direfting all thefe 
feveral fums, leviable under the different ftatutes, to be 
pollefted in one general rate, but preferving the fame 
proportions of the integral rate to be paid as between the- 
feveral diftrifts on which the feparate rates had before 
been affeffed. The fallacy of the argument confifts in 
applying the word proportions ufed in the aft to the fub¬ 
divifions of thofe diftrifts on which the county rates had 
been ufed to be affeffed, and which were not in the con- 
templatiori of the legiflature, who only meant to preferve 

1 ^ ip 

the fame proportions as between the feveral diftrifts be¬ 
fore affeffed to the county rates With reference to the 
counties at large m , but did not mean to fplit the collec¬ 
tion into the fhares of the fubdivifions of thofe diftrifts 
between themfelves. Now for the ptirpofe of this aft 
there is no poor’s rate iir the diftrift of Harti/bead with 
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, The King 

again ft 

The Juftit es of 
the W. tt of 
Yorkshire. 


Clifton , becaufe there is no entire poor’s rate colle&ed 
throughout that diftridt; and therefore the county rate 
muft by the 3d fedlion be raifed as the poor’s rate is by 
law liable to be raifed, that is by an equal rate. 

Rule abfolute for the mandamus. 


Tvefday, 

Feb. 6th. 

The plaintiff, 
having ftiipped 
goofS on an ad- 
venture to 6t. 
PcU'rfiurgi on 
.1 veffel 


Puller and Another again/I Glover. 

r J'HIS was an adUon on a policy of infurance, made at 
' London and dated 25 th of May 1808, on fliip and 
goods, in the common printed form ; leaving blanks for 
the name of the fliip and the description of the voyage ; 

cluiteied for tli. 

porpr.fe, made the (hip and goods being valued at 2500/.; and the policy 
fhip and goods containing a memorandum, that, in consideration of 10 
mon priuted guineas per cent, thereby received, the underwriters 
fv»im, in blank; agreed to pay a total lofs in cafe the {hip Ann, Captain S. 

and by a written 11 J J r ’ x 

nnernoian'ium Flower, Jhould not be allowed by the Ruflian .government to 
««the under- difeharge the cargo then on board at St. Peterfburg, on which 
“ to f pjy a mul voyage the vejfel had then failedy chartei ed by Mejfrs. C. and 
|‘^ s N.Puller(the-plaintifFs). The declaration then alleged, that 

\‘ c bC P^ nt hfs had a licence from the Britijh government 

44 the Ruffian for the voyage mentioned in the memorandum ; and that 

«* government 

«< to diKharge at the time of effecting the policy, and from thence, un- 

«« *. r p d , r 'on * til, and at the time of the lofs after mentioned, the plain- 

«thc'v^fliThad tiffs were interefted in a large cargo of goods on board 

J.'jJartc'ed * 1 the faid fliip on their*own account, and which cargo was 

«* by the plain- to be carried in the fliip upon the faid voyage, and to be 

•‘tiffs.” Held r \ 3 b 

that the infured unloaded and fold on their account at St. Peterfburg , 

ZZ r upon and in certain premiums of infurance necefTarily expended 

thin poh; y on 

an allegation that the veffe] on her arrival at St.P was not allowed by the Ruffian govern¬ 
ment to di/chaige her cargo, but was obliged to return back with it, by which the value of 
the cargo was reduetd below the amount of the invoice fruc t together with the charges paid tbertony 
and the pretmtm of mjurance , Ac. 
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by them upon the faid cargo to infure the fame upon the 
faid voyage, and which premiums amounted to all the 
money by the faid policy expreffed and therein valued 
thereon j and that the faid infurancewas made for their own 
ufe and benefit. That the faid {hip, with the faid cargo 
on board, failed from London upon the faid voyage, and 
arrived at St. Peterfburg, but was not allowed by the Ruffian 
government to difcharge the cargo that on board at St. Peterf¬ 
burg, on the faid voyage on which foe was then chartered by 
the plaintiffs , but was wholly prevented by the Ruffian go¬ 
vernment from dif barging her faid cargo t and was obliged to 
leave St. Peterfburg without dijcharging the fame , and to 
return bach with the faid cargo from St. Peterfburg : by 
means of which premifes the value of the faid cargo has 
been greatly diminifhed to the plaintiffs, and has been re¬ 
duced below the amount of the invoice price of the faid cargo , 
together with the charges paid thereon , and the faid premiums 
of infurance fo expended by them upon the infurance of the faid 
cargo as aforefaid; and the plaintiffs have been dandified 
in confequence of not being allowed by the Ruffian go¬ 
vernment to difchaTge the faid cargo at St. Peter/burg y 
and have loft the premiums of infurance as aforefaid • fo 
infured by them ; by means of which and of the promife 
of the defendant he became liable to pay to the plain¬ 
tiffs 200/. the amount of his infurance, &c. To this the 
defendant demurred fpecially; becaufe it did not appear 
with fufficient certainty what lofs the plaintiffs had fuf- 
tained, nor how or in what refpeft they had been damni¬ 
fied ; and becaufe it was not averred with fufficient cer¬ 
tainty that the {hip had a licence from the king in coun¬ 
cil, or otherwife, &c. 


Taddy % 
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Glover. 
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Toddy , in fupport of the demurrer, contended, firffy 
that thi6 policy was void.as a gaming or wagering policy 
. within the ftat. 19 Geo. 2. r. 3 7.; 2<Uy, that it, was v<£d 
at common law, as being made upon the voyage only, and 
. not. upon the {hip or goods; 3dly> that at any rate the 
declaration contained no fufficient ftatement pf lofs. 
jft. A gaming policy is not only where the,allured had 
no.interest in the fubje£t matter, but where the event in¬ 
jured , does not affe£t the fafety of the thing infured: as 
here, the.fadl infured againft, of the {hip’s not being per¬ 
mitted to load at St. Peterjhurgy is not connected with .the 
fafety of the {hip or cargo: whereas a policy of infu- 
france is a mere cpntraft of indemnity againft. the lofs or 
deterioration of the property infured. On that principle 
the Court in Kent v. Bird ( a) held, that an agreement by 
the plaintiff to pay a premium to the defendant of 20/. at 
the next port an Eajl Indiaman {hould reach; provided 
that if {he did not fave her paffage to China the defendant 
. would pay the plaintiff 1000/. in a month after {he ar-? 
rived in the Thames, without reference to any property j 
was void by the ftatute ; although the plaintiff had goods 
on board liable to fuffer by the lofs of die feafon. 
[Bayley J. . The plaintiff there did not fhew any damage 
fuffered in confequence of the non-arrival at' China in 
time.] t In Kulen Kemp v. Vigtie (b)> a Danijh ftiip and 
cargo, bound from Riga to Marseilles> was captured by 
an Bnglifi privateer 'and brought .into Falmouth y where 
. fliip and cargq Were condemned, but afterwards, the fen- 
.. te'nce was reverfed, and the expenceg of.the reverfyl were 
.t ordered by the Court of Admiralty to, be a charge upon 
the cargo. The plaintiffs, who were only interefted. in 


(a) Co wf. 583. 


( 4 ) 1 Term Ref. 304. 


the 
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tlie cargo, having' paid the expences of reclaiming flrip 
and cargo, infured the amount by a policy on the goods 
at and from Falmouth to Marfeilles ; with a memorandum, 
that the lofs was to be paid in cafe the pip did net arrive 
at Marfeilles. The fbip was again captured by A Spaniard , 
and never in fact arrived at Marfiillet , and the cargo was 
loft to the plaintiffs by the expences attending the fecotid 
capture and reclamation t yet as tire goods were preferred 
in fpecie and fold for the benefit of the owners, it was 
held that they could not recover the fum expended in 
reclaiming thofe very goods, upon an allegation of a lofs 
by capture ; becaufe the event infured, being the arrival of 
the pip at Marfeilles , that event might ftill have happened 
notwithftanding the capture, inafmuch as the fliip was 
reftofed ; and therefore the event infured did not affeft 
the fafety of the thing infured. [Lord Ellenborough C. J. 
The events infured in thofe cafes- Were not conne£ted 
with the fubje£t matter of the Ioffes;: but how do they 
apply to this cafe where lofs has in fa<ft happened from 
the very event infured again ft, the non-allowance by the 
Ruffian government of permiflion to difeharge the out¬ 
ward cargo at St. Peterspurg ? It is the caufa caufans. 

• It cannot be ftated, that if a man be at the expence of 

1 fhipping goods to a foreign-port, and when the fliip ar¬ 
rives there, he is not. permitted to land them, but is 
Obliged to bring them back, he does not ftfftain a lofs. 

4 I Je certainly lofes the expences of carrying them there, 
including the premiums of infurance.] adly, The iufu- 
rartce is on the mere voyage , and not-on the fhip or goods. 
£Lord Ellenborough C. J. The infurance was on the ad¬ 
venture of the goods fliippod on the- voyage deferibed. in 
the charterparty to which reference is made.] Then, 
jdly, there is no averment 1 that the goods were loft, but 

only 
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only that they were reduced in value below the invoice 
price, with the charges paid thereon and the premium# 
of infurance. This is an attempt to involve the under¬ 
writer in the rifk of the market, which he does not in- 
fure : the goods have not been deteriorated b,y any of the 
marine perils infured againft. {Bayley J. Have not the 
premiums of infurance been thrown away upon an ad¬ 
venture which has become ufelefs by means of the event 
infured againft ?] The premiums of infurance have not 
been loft, for the policy took effctt fo as to . cover the 
fafety of the goods againft all marine perils during the 
voyage, and the allured had the benefit of it: but the 
voyage, fo far from being loft, has been performed in 
fafety. £. Bayley J. The voyage has become inoperative 
by the event infured againft. Grofe J. The premiums 
of infurance may be added to the invoice price of the 
goods. Le Blanc J. If the invoice price of the goods 
were ioo/. and the premiums of infurance 20/., and the 
goods be returned again on the hands of the aflured after 
the voyage out and home, it is clear that he mu ft fuftain 
a lofs of 20/. on them at all events.] The premiums 
cannot be taken to be infured as part of the price of the 
goods, unlefs fpecifically ftated as an obje£fc of infurance 
in the policy. The infurance is not to give the party a 
benefit in cafe of lofs, but ftridUy to indemnify him 
againft a lofs of the identical fubjedl matter of the infu¬ 
rance. [Lord Elletihorougb C. J. Nothing is more com¬ 
mon than to add the coft of the infurance to the value pf 
the goods : and therefore any thing which caufes a lofs 
upon that value by any peril infured againft is a lofs 
within the policy.] 

Puller contra was flopped by the Court. 

2 


Lord 
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Lord Ellenborough C. J. It is firft objetted that 
this is a wagering policy within the ftatute : but it is any 
thing elfe than a wagering policy. The plaintiff fends 
out goods upon an adventure to St. Peterjburg, and he 
infures againft the event of their not being fuffered to be 
landed on their arrival by the Ruffian government. When 
the Hi ip arrives there, the goods are prohibited tQ be 
landed, and the plaintiff lofes the benefit of his adven¬ 
ture, and is obliged to bring back his goods charged with 
all the expences of the voyage. Can we fay then that 
this is a wagering policy, and that he had no intereft in 
the fubje£fc of the infurance ? The goods are his; the 
adventure is legal; and he meant by this policy to guard 
againft the event from which the lofs has in fa<St hap¬ 
pened. There is, therefore, no pretence to fay that it is 
a wagering policy within the ftatute. It is next objc£ted, 
that it is an infurance upon the mere voyage, and not 
upon the property embarked on it: but the voyage men¬ 
tioned evidently refers to the adventure ftated. It is an 
infurance on the goods for the voyage on which the fhip 
was chartered, and with reference to the event deferibed 
in the memorandum. Then, 3dly, it is objected, that 
there is no averment that the goods, as the fubje£! matter 
of the infurance, were loft. But the lofs is averred from 
the fhip not having been allowed to difeharge the goods 
at St. P. Some lofs muft have been incurred by that i 
the parties, indeed, agree by the memorandum to confidey 
that event as a total lols : and though that would not make 
it a total lofs, if it were in its nature lefs than total; yet it 
would be open to the party at the trial before a jury to 
(hew how much lofs, if any, had been incurred by the 
event. There is no ground, therefore, for the demurrer. 
Upon any of the pbje&ions ftated. 

Vol. XII. K 


1810. 


PutLFB 

Clots*. 


Grose Jk 
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Pull an 
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<jLOV*ft. 


Le Blanc J. This was clearly an infurable riik, and 
within the policy: for h appears that the allured were 
interested in the goods, and that they chartered a veflel 
to carry them out to St. PeUrJbiirg; and they have clearly 
fuftained a lofs by the happening of the event infured 
again!! ; for they have had the goods returned upon their 
hands with all the charges of the voyage out and lioftic 
added to the original invoice price. 


Bayi.EY J. This is no wagering policy, and the plain* 
tiffs feck to recover nothing hut an indemnity for the lots 
actually futlaincd by them upon the goods. They fcnl 
the goods out Upon an adventure to St. Peter/burg, and 
they infured again It the event of their not being fuf- 
feredtobe landed by the Rujftan government \ confidering 
that in that event though they got the goods back again, 
they fhoukl get them charged with all the expences out 
and home: and ihey might well fay that, contemplating the 
probability of the event which happened, they would 
not engage in the adventure, uniefs the underwriters 
would indemnify them in cafe the goods were not fuf- 
feredto be landed. The underwriters agreed to this, and 
the contract was legal j and as the goods were not fuffered 
to be landed, and the plaintiffs have incurred the lofs 
clutrged by them, they are entitled to recover the aipount 
of it from the underwriters. 


Judgment for the plaintiffs. 
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Feb, bth« 


r piIIS was an a&ion upon a policy of infurance on 
goods on board the (hip Juno from Gottenburgh to a 
port or ports in the Baltic with liberty in cafe of non- 
admittance to unload at Carlejbautm , warranted free of 
capture in poTts. The intereft was averred to be in 
James AuJJct \ and the declaration alleged in one count a 
lofs by capture, not in any port or ports ; and, in another, 
a lofs by barratry : and at the trial before Lord hllen- 
bo rough C. J. at Guildhall , a verdict was found for the 
plaintiffs for 200/., fubject to the opinion of the Court on 
the following cafe. 

The goods in queftioti were Hupped by Mr. Aujfet , on 
whole account the infurance was made *, and formed part 
of a large cargo (hipped by various nerfons at Gottenburgh . 
•The (hip failed from thence bound to Memel or I.ijbcn 
on the 22d May 1809, under convoy of the 77 *»Wrr bomb 
veffel. On the 26th the licet anchored in Malirne roads,. 


An inlurince 
on goods (hip¬ 
ped on a certain 
voyage is not 
avoided by the 
(hip,while lying 
Th a roadtted 
at anchor under 
order* of the 
convoy,and 
after a fienal to 
prepare lor (ail* 
ing, and about 
the time when 
the fignal for 
weighing was 
made, taking in 
other goods on 
board 5 by which 
it was found 
that no delay 
was occafiontd, 
and that the 
(hip got under 
way as foon as 
(lie could othtr- 
Wife have done. 


and on the 3d of June got under weigh again ; but, in obe¬ 
dience to a fignal from the. commodore, returned to Mal- 
moe roads, and remained at anchor there until the 9th : 
on which day, about half pall 12, the commodore made 
a lignal to prepare for failing, and about an hour after¬ 
wards the fignal to weigh: but before the fignal for 
weighing was made, a boat came along-lide the Juno with 
1 1 fmall boxes and two parcels of indigo, which were 
taken on board about the time when the la ft mentioned 
fignal was made: about 3 o’clock flic got under weigh 
with, and was amongft the foremoft of, the fleet, which 
confided of 7 6 veflels, when flic unfortunately ran 

K % aground,, 
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181 o. aground, and was, with fome other veflels of the fleet, cap* 

tured and burnt by Dattijh gun-boats at fome diftance 

Lakochb 

again# from the road, and not in any port. The indigo was not 

3VMN * part of the original intended cargo, but had been ordered 

by fome merchant on board the Ihip, with whom Mr. 
Aujfet had no concern, after the arrival of the fhip at Mai- 
moe , and was brought off from the fhore as foon as it ar- 
, rived from up the country. Mr. Aujfet was not intereftcd 
in it. The time confumed in taking it in was not more 
than from io to 20 minutes j and bulk was not broken 
for the purpofe of flowing it away ; but it was flowed on 
the cable ftage. No delay was occafioned by the taking 
it in, and the fliip got under way as foon as the could 
otherwife have done. If the Court were of opinion that 
the plaintiffs were entitled to recover, the verdict was to 
{land: if not, a nonfuit was to be entered. 

This cafe was defired to be referved for the purpofe of 
taking the opinion of the Court again upon the point de¬ 
cided in Raine v. Bell («), where it was held not to be an 
implied condition in a common marine policy on J))ip and 
freight that the (hip fliould not trade in the courfe of her 
voyage, if it might be done* without deviation or delay, or 
otherwife increafing the rifk of the infurers. In that cafe 
the {hip infured having put into Gibraltar in the courfe of 
her voyage from her loading port or ports in Spain to 
London , in order to get a fupply of provifions; Lord Ellen- 
borough C. J. left it tb the jury to fay whether her gping 
into Gibraltar were of neceflity for the purpofe ftated ; 
and if fo, whether her flay there were longer than was 
neceflary for that purpofe: telling them that if there were 
no neceflity for going there, or for flaying there lb long 
for the purpofe of being fupplied w ith provifions, the 

policy 


(*) 9 *95‘ 
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policy would be avoided; but not otherwife. And this 
Court afterwards confirmed the propriety of that direc¬ 
tion. The only difference in fa£f now pointed out by 
Scarlett for the defendant, between that cafe and the pre- 
fent, was that this was a policy on goods, and that on (hip 
and freight: but it was not pretended that this made any 
difference in principle. And he alfo obferved that the 
judgment in that cafe might have been fuftained by con- 
fidcring Gibraltar Rs a port in Spain. But Bayley J. ob¬ 
ferved that it was not a port on the coaft of Spain , within 
the meaning of the contracting parties; and the Court 
did not decide the cafe upon that ground, but upon the ge¬ 
neral principle dated. And Lord Ellcnborougk C. J. now 
aiked, how the rifle could be (hewn to have been enhanced 
or varied in any manner by the circumftance of taking 
in the goods, when it is found as a fact that no delay was 
occafioned by it, and that the (hip got under way as foon 
as (lie could otherwife have done. To this Scarlett an¬ 
swered, that thpugh the rifle were not enhanced, yet it was 
varied ; for the voyage from Gottenburgh , the (hip’s load¬ 
ing port, had commenced ; and afterwards while the (hip 
was taking in other goods, it condituted a different ad¬ 
venture, and fo made the riik different. 


1810. 


La»och$ 

again# 

Oswm. 


Lord Ellenborough C, J. The ri(k infured was nei- 
ther enhanced or varied, but fomething was done in the 
courfe of the voyage which made no difference in either, 
and therefore was no difeharge of the underwriters* lia¬ 
bility. The cafes of Stitt v. War dell and Sheriff v. Potty 
in which a different opinion,had prevailed, were duly con- 
(idered and over-ruled by the Court in Raine v. Bcll % 
which governs the prefent. 


K 3 
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CsWIN. 


The other Judges concurred, and Le Bltmc J. added, 
that the rule laid down in Rajinc v. Bell had been, 
fince a (fled upon in another v'afe of Carmack v. Glad-*. 
Jlonc {a). 

Poftea to the Plaintiffs* 


Gafclee was to have argued fpr the plaintiffs, 

( a ) II £^,347. 


‘Turfri'ty , 

Feb. 6th. 


Co upland and Another, Affignees of Leedhai^, 
a Bankrupt, againft Maynard and Another. 


r J^HE plaintiffs declared in nffimpfit, that on the 7th 
of Aug. 1806 it was agreed between them, as affignees. 
of J. Leedham a bankrupt, and the defendants, on behalf 
of themfclves and other proprietors of certain inns at 
Matlock in Derhjhirc , that the plaintiffs Ihould tkdiver to 


One being in 
pofllffion of 
premifes as te¬ 
nant from year 
to year under 
an agreement 
for a leafe of 
24 years, and 

the rent being . 

in arrear, enters the defendants and the faul other proprietors the actual 

denture with*' poffeflion of the faid premifes, late in the occupation of 

whe^by^redt- the bankrupt, on the iff of Nov, 1806, and Ihould pay 

anVarrearsof^ half a year’s rent for the fame, becoming due on the 10th 

rent accrued, c f Ofl 0 fr e r 1806, and all taxes up to the Cth of April 18071 
and that he bad * x ' 

agreed to quit which poffeflion and payment the defendants thereby 

and to deliver up 
thepremtps to 
them, and that 
a valuation 
Ihould he made 
of his effects oh 

the premiles by two indifferent perfons, to be chofen, &c. and that the fame fhould in the. 
mean time be affigned and delivered up to a truflee for the landlords ; the deed affigned his 
efFefls on the premifes to fuch truftee, on tiuft to have the valuation made, and out of the 
amount to retain the arrears of reni, and pay the itiidue to ihe tenant: held that the tenant 
not having in faft quitted the poffeflion, nor any valuation having been made of his effedls j 
fuch agreement to quit,' $cc. being conditional and the condition not performed, nor the 
agreement in any manner a fled upon, did not operate as a furrender of the tenant's legal 
term from year to year, and, confequtntly, that the right of the landlords to di/lrttin for die 
arrears of rent continued after fix months from the making of die indenture. 


agreed to accept in fatisfa&ion for all rent due fince the 
5th of April 18065 and agreed that they would, without 


prejudice 
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prejudice to the right* if any, claimed by the proprietors 
of the faid inns, of diffraining upon the faid prenrifes for 
all arrears of rent due at Lady-day 180 6 frppt the bank¬ 
rupt, accept at a valuation all the houfliold goods. See. 
on the premifes 3 and would, upon fuch valuation being 
made, and upon receiving the poffeflion of the faid goods 
and other property, give to the plaintiffs their promiffory 
note for the amount of fuch valuation payable on the iff 
of May 1807. The count then Hated that the valuation 
of the goods amounted to 29 661. irir. 7 d.\ and that die 
defendants thereupon accepted the faid goods 9ml other 
property at that funi, and received the poffeflion thereof 
from the plaintiffs, but had not given their promiflbry note 
according to their agreement. The declaration alfo con¬ 
tained the common counts for goods fold and delivered, 
money had and received, and upon an account Hated: to 
which the general iffue was pleaded ; and at the trial be* 
fore Lord File (thorough C. J. in Middlesex, a verdi£fc was 
taken for the plaintiffs for 1874/. 16s. 1 jd. 9 fubje£t to 
the Opinion of the C°P r t pn this cafe. 

On die 7th pf Ncv. 1798 a written agreement was made 
between the defendants and others, as proprietors of die 
premifes mentioned in the declaration, for a leafe of thofe 
premifes to J. Lccdham for 14 years, at certain rents, and 
at a furdier rent of 7/. per cent, upon all money which 
the proprietors Hiould expend in die improveirfent of the 
premifes. Leedham held the premifes under this agree¬ 
ment, but no leafe was ever granted. In 1804, feveral 
fums having been expended by the proprietors in im¬ 
provement of the premifes, the rent was fixed at 500/, 
per annum for a certain part called die Old Bath , and 50/. 
per annum for the other part called the Temple. On the 
x 2th of Feb . 1805, the rent being confiderably in arrear, 

K 4 an 
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' « 
kn indenture of tins date was executed between Leedham^ 

Mdyridrd the defendant, and one J. Wilkinfon t on behalf 
of Maynard and the other proprietors; whereby, after 
reciting the agreement of the 7th of Nov. 1 798, and that 
certain arrears of rent were then due, and further rent 
Would he due from Leedham on the 5th of April then 
next; and further reciting that Leedham had agreed to 
quit and deliver up the premifes to Wilkinfon in truft for 
the proprietors and for the defendant Maynard , on the 
5th of April then next; and that it had been agreed that 
a valuation fhould be made of the houfehold goods, fur¬ 
niture, flock and effe&s, by two indifferent perfons to be 
chofen, &c., and that the fame fhould in the mean time 
be affigned and delivered up to Wilkinfon upon the trufts 
thereafter mentioned ; it was witneffed that for the conft - 
derations therein mentioned Leedham did ajftgn all his houfe- 
bold goods, &c. perfonal eftate and effects upon the pre¬ 
mifes, to Wilkinfon^ upon truft to have fuch valuation 
made as aforefaid *, and out of the amount to retain the 
fums due for rent and arrears up to the 5 th of April then 
next, and to pay the refidue to Leedham on the faid 5th 
of April. No poffejfion was eveiAtaken under this indenture 
by or On behalf of the proprietors ; neither was there any va-> 
luation made of the furniture and effe£ls; but Leedham 
continued to occupy as before as well the premifes as the 
fumituTe and effe£U, until the 10th of Feb. 1806 j when 
no payment having blen made on account of the rent, and 
more rent having become due, a feepnd indenture was 
made between the fame parties as the firft; whereby, 
after reciting in ftibftance as before, and that Leedham had 
agreed toquit and deliver up pofleffion of the premifes 
fco WihinfdH Oft the 5th of April 1806, Leedham affigned 
*11 his Koufchbld goods, Zee. perfonal eftate and effects 

upon 
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upon the premifes, to Wilkinfon , upon truft to have fuch 
valuation made as aforefaid, and out of the amount to re¬ 
tain what was due for rent and arrears, as mentioned in 
the fecond indenture, up to April 1806, and to pay the 
refidue to Leedham on or before that day. Upon the 
execution of this Lift indenture pofleflion was taken by 
Wilkinfon of the goods, furniture, and efFe&s thereby af- 
figned; but this pofleflion was afterwards abandoned 
when it had continued a month, and Leedham was again 
left in full pofleflion of the premiles. No payment of the 
rent then in arrear was made by Leedham , but every thing 
remained as before until the ift of March 1806, when a 
third indenture was made between the fame parties, fimi- 
lar in all refpe&s, except that it recited an agreement on 
the part of Leedham to quit on the 5th of April 1807 : by 
which laft indenture Leedham afligned all his household 
goods, {lock, &c. perfonal eftate and effects upon the 
premifes to Wilkinfon , on truft to have fuch valuation 
made as aforefaid, and out of the amount to retain and 
pay the feveral fums in that indenture mentioned, and 
alfo the growing rents from Leedham during fuch his 
holding as aforefaid, and to pay the refidue to Leedham 
on or before the 5th erf April 1807. On the 3d of June 
1806 a commiflion of bankrupt iflued againft Leedham, 
pnder which his effects were duly afligned to the plain- 
tifls} the a Gt of bankruptcy on which he was declared 
bankrupt being the faid deed of aflignment of the 12th of 
Feb, 1805. On the 7th of Aug. 1806 the agreement 
dated in the firft count of the declaration was entered 
into between the plaintiffs and defendants; and the goods 
and effects therein mentioned upon the premifes were 
{afterwards valued at 2966/. r 6 s, 7 d, at which fum the 
defendants accepted the fame. The defendants never 

7+ gave 
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gave their promiffory note for fuch fum or any part there-i 
of) but paid into court under the common rule 1194/. 
19s. 4 d., which was the balance due from the defendants 
to the plaintiffs, after deducing all rent and arrears of 
rent for the premifes up to the 10th of Oct. 18.06, part 
of which rent accrued before the 5^1 of April 1805, and 
part afterwards. The plaintiffs took the money out of 
court. It was admitted on the part of the plaintiffs that 
under the agreement of the 7 th of Aug. 1806 the defend¬ 
ants were to be in the fame fituation as if they had ac¬ 
tually diftrained upon the premifes at the time of making 
the agreement, or at any time fincc ; it being under ft ood 
at the time, that it was for the intereft of all the parties, 
both plaintiffs and defendants, that no actual diftrefs 
fbould be made upon the premifes. The queftion for the 
Opinion of the Court was, whether at the time of making 

t 

the agreement in the declaration mentioned the defend-r 
ants and the other proprietors of the premifes were entir 
tied to diftrain for the arrears of the rent due on the 5 th 
of April 1805. If the Court were of opinion that they 
had fuch right of diftrefs, a verdi£t was to be entered for 
the defendants : if not, the verdict entered for the plains 
tiffs was to ftand for 1874/. 1 6s. ml. 

Fell t for the plaintiffs, denied the right of the owners 
of the premifes te diftrain for the arrears of rent; and 
contended that the effect pf the indenture of the 12th of 
Feb. 1805 was to put an end to the former tenancy from 
year to year, under the agreement of Nov. 1798, for 4. 
leafe for 14 years, which was never executed j and to make 
a new tenancy 5 and therefore that the landlords loft their 
right to diftrain for the arrears of rent due under the 
former tenancy, after the expiration of fix months from, 

its 
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its determination. ' The .principal queftion is whether 
the preceding tenancy were determined by that in¬ 
denture and this depends on others} I ft. Whe¬ 
ther the recital in the indenture of the agreement by 
Lcedham t to quit and deliver up the premifes, operated as 
a furrender in law of the term : and if fo, adly, Whether 
the fubfequent circumftanccs amounted to a waver of that 
furrender, fo as to fet up the former term: and alfo, 
3dly, Whether, as that indenture affigned all Lcedhams 
offers and amounted to an aft of bankruptcy, it were not 
void in toto, fo as to do away the whole agreement. 
I ft, The indenture recites an exprefs agreement by Lecd - 
ham to quit and deliver up the premifes to Wilkinfoti on 
the 5th of April 1805, which operates as a furrender in 
law of the term from year to year under which the tenant 
held. Lord C. *B. Gilbert (a) fays, “ that any form of 
words whereby fuch an intent and agreement of the par¬ 
ties may appear (/.<’. for the tenant to yield up the eftate), 

will be fulRcient to work a furrender; and the law will 

• 

diredt the operation and conftru£fcion of the words ac¬ 
cordingly, without the formal mention of the word fur¬ 
render in |he conveyance.” t( Therefore (he adds) if 
leflee for years fay to the leflor, that his will is that the 
leflor ftiall enter into his lands and ftiall have the fame, 
pr is content that the leflor (hall have again the land, 
and by virtue thereof the leflor enters into the land ; this 
is a fuflicient furrender.” And with this agree Pert. 
/. 607. 608. E. 40. Ed. 3. 24., and Sleigh v. Bateman [b). 
He was proceeding to argue on the other points of the 
cafe j but the Court being againft him upon this point, 
it became unneceflary. 


(*) 4 Bae. Abr. 909. Leafes, S. (A) Cro. Elm. 4S7. 
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Lord Ellenborough C. J. Is there any cafe where 
the tenant having agreed to furrender his term for a par¬ 
ticular purpofe to be effe&ed, and that purpofe is not ef¬ 
fected, fuch conditional agreement has heen held to ope¬ 
rate as an abfolute furrender; though the tenant has 
never in fa£t quitted the pofleflion ? Here there were 
mutual a£fcs to be done m t the tenant’s (lock and effects 
upon the premifes were to be valued, and he was to give 
up pofleflion; but no fuch valuation was made , nor did 
the tenant relinquifh the pofleflion of the premifes. How 
then can we take this to have been an a£tual furrender of 
the term merely from the agreement to furrender, when 
it appears that neither of the parties aCted upon that 
agreement ? Though die word condition be not ufed in 
the indentures, it is in effeCt an agreement to furrender on 
Condition, and that condition was not executed. The 
confequence is, that the tenancy continued to fubfift, to¬ 
gether with the right of the landlords to diftrain for the 
arrears of rent. 

The other Judges concurred. 

Poftea to the Defendants. 


Balguy for the defendants. 
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William, Lcffee of Hughes and Hesther his 7vefdat, 

. Ftb. 6ch. 

Wife, agmnft Thomas. 

Hr HIS was an ejeSment for certain lands called Place Tenant for life 
y Parke, Crygiftiller, Fynotn tetter, Pantygwr, and fiJie^an^fter* 
Cnvrndwryivyns, in the parilhes of Treleacb ar Betties, the'prelnlfe^f 
Leamoinio, and Mydrim , in the county of Carmarthen ; » 

and upon the trial before Graham B., at Hereford, a ver- continuing pof- 

r ... ftflion of the 

di& was found for the plaintiff, fubje£l to the opinion ^tvifee (tiie rfe- 

. fendant inejeft- 

of this court on the following cafe. ment) ii n* \ 

Richard Davies, being feifed in fee of the premifes in reverfioner* 1 ?/- 

queftion, by his will duly executed and attefted, dated a^ouftTronf.e 

Aug. 16th, 1783, devifed the fame to certain truftees and lyf^tL'pof-* 

their heirs, upon truft to the ufe of his wife Grace Davies feir,on » and 

ufurpation of 

for life ; remainder to the ufe of his brother Thomas Da • the freehold te- 

. , 1 - rure. And, 

•vies for life j remainder to the truftees .to preferve contin- iheiefore, no 
gent ufes, &c.; remainder to the fir ft and other fons of anfe'whetherf 
the body of T. D. fucceflively in tail male, in ftridl fet- ^vffceof the** 
element: with like remainders to his brother William for r J e .! 5 r !? on ab * 

diUeifee, a fine 

life, and to his firft and other fons in tail male, in ftrict fur cognizance 
. . _ rt . . . _ de droit come 

Settlement ; remainder to his lifter Ann (then Ann Evans, cco, levied by 

widow,) for life; remainder to the truftees to fupport to^^ranger/^ 

without any 
'declaration of 

u r es t would bar her right of entry by eftoppel and fortify the eftate of the difleiforj or 
wh tnent would fimp'y enure to her own ufe, or be altogether moptrathe. 

After a devife to one and her heirs of certain lands in ji , and other dev 1 fee to the fame 
perfSn and her exetuttrs, adrmniftrators, and affigns of leafehold inteveftsin B-, C, and D., 
m devife of alt the rehdue of the teftator’s eftate and effvfti, real and perfonal, whaifoever 
and wherefoever, not before dtfpofld of, afterpayment of debts, legacies,, and funeral ex- 
jpencts, to the fame devifer, ht* exetuttrs, admimftrators, end qffigns, for her cun ufe ebjolutely , 
will catty a diftant reverfion m fee in the lands in H ; the word* of the rtfiduary claufc btirg 
large enough to c airy the fee, as comprehending all the rcfulue of thetbmlor’s real effete, and 
giving it to the devifce abfolutcly $ and the intent to devife the whole mtereft in a,l his re¬ 
maining '.property cot being rebutted by Jinuting the eftate tofAer and her executors, Ac# 
omitting burs , or by the limitation of other lands to her and her bars ; or by the ptior de- 
'Vife af -a kafebold mtereft to the feme petfen in> the feme lauds «f which the dcvifor had 
Inch diliant reversion. 


the 
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the contingent ufes, &c. 5 remainder to her fir ft and 
other fbns, in ftri& fettlement, in like tail; with rever- 
fion to the teftator’s own right heirs for ever. By the 
fame will he alfo devifed other lands, &c. and alfo all 
other his real eftates, not before devifed, unto his faid 
brother Thomas Davies , his heirs and afligns for ever. 
The teftator died without iflue in 1783, after making his 
will; leaving Thomas Davies him furviving, his brother 
and heir at law. O11 the death of the teftator, lire wi¬ 
dow, Grace , entered upon and became feifed of the pre- 
inifes in queftion, under the devife to her for life ; and 
died feifed on the 27th of March 1788. Thomas DavieSy 
the brother and heir of the teftator, died Oft. 9th, 1787, 
without iflue ; having previoufly made liis will on the 4th 
of Sept . 1787, duly executed and attefted, whereby he 
devifed as follows: “ Firft, I give and devife unto my 
wife Hejlher Davies all that mefluage and lands called 
Lhuyndiviisy in the parifli of Egermont , in the county of 
Carmarthen , and all that mefluage and lands called 
Blaetiyrornantj in the feveral parifhes of Mydrim and 
Blanvihangel Abercourn> in the faid county, to have and 
to hold tlic fame to her, her heirs and ajigns for ever. 
Alfo I give and devife unto my faid wife all that mef- 
fuage and lands called Pantyrathroy and all that mefluage 
and lands called Dyfrytj travely in the parifli of LUmJlephen, 
in the county of Carmarthen , to have and to hold to my 
faid wife, her heirs and ajftgns for ever.” He then ogives 
her in the fame words his other tenements in the parifli 
of Langunaocky which are particularly described in the 
will, and alfo the tenement of Nantyreagley which is there 
particularly deferibed. Then follows, « Alfo I give 
and devife unto my faid wife all my leafehold eftate, that 
is to fay, the leafe on the mefluage and lands called 

Plafy - 
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parhe, including Prygyjlydir, and Parhnaur, in the fa§d 
parifh of Trel each ar Bettws, the leafc on the mefluage and 
lands called Llaticarthgimir, in the faid parilh of Mydrim , 
and alfo the leafc in the mefluage and lands called Weyn - 
reed and Llainmarget, in the parilh of Ltanwhm ; to have 
and to hold to her my faid wife, her executors, ad nu¬ 
merators and afligns, to and for her and their ufe and 
benefit. Alfo, I give, devife and bequeath 400/., toge¬ 
ther with all the interelt thereon due to me by mortgage 
on the mefluage and lands called Aberartker in the parilh 
of Pembryn in the county of Cardigan , unto my faid wife, 
her executors, adminillrators and afligns for ever.” And 
after thereby giving two legacies of 30/. and 20/., alfo a 
legacy of 20/. to his brother William , and another of 20/. 
to his filler Anne , is the following claufe. “ And finally 
all the refly refulue and remainder of all my eflate and effects, 
real and pet-fatal, •whatsoever and •wherefoever, not herein¬ 
before given and difpofed of, after payment of my debts 
•legacies and funeral expences, I do give devife and be¬ 
queath unto my wife Hejlher Da vies t (one of the leffors 
of the plaintiff,) her executors, adminiflraters and affigns, t* 
andfor her own ufe and beneft abfolutely: and I do hereby 
conllitute my faid wife foie executrix,” &c. The faid 
Hfiber Davies on the 17th of Feb. 1791 intermarried 
with J. Hughesy the other lcffor of the plaintiff. William 
Davies lived in London, and died there in Augujl 1788, 
without iffue. Soon after the death of Grace Davies , the , 
faid Anne Evans, by virtue of the entail created by the 
faid Richard Davies , took pofiefliqn of all the lands and 
tenements in queltion, and on the 22d of March 1792 
levied a fine of the premifes in question, and died on the 
13th of May 1 808, without iffue; having prevtoufly 
made her will, duly executed and atteftec!, by which (he 
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devifed the premifes in queftipn to the defendant, who 
upon her death entered on and took poffeflion of the fame 
under the faid will, and has fo continued in poffeflion of 
the fame from thence to the bringing of this a£Vion. 
The leflbrs of the plaintiff on the 95th of Augujl 1808 
levied a line fur conufance de droit cum ceo of the pre¬ 
mifes in queflion in this a&ion to one T. Waters as conu- 
fee thereof, who previoufly thereto had no intereft or 
eftate in the premifes : and on the ift of Sept. 1808, and 
prior to the day of demife in this eje&ment, an entry 
was duly made upon the premifes in queflion on the part 
of the leflbrs of the plaintiff, for the purpofe of avoiding 
all fines levied of the premifes ; which purpofe was duly 
declared at the time of fuch entry. If the leffors of the 
^plaintiff were entitled to recover pofleflion of the pre¬ 
mifes, the verdifk for the plaintiff was to ftand: if not, 
a nonfuit was to be entered. 

Owen jun. for the leflbrs of the plaintiff flated that 
the objeffcions intended to be railed to the title were, iff, 
that the reYerflon in fee of the premifes did not pafs- by 
the will of Thomas Davies to his widow, one of the 
leflbrs: but if it did ; 2dly, that the rffett of the fine 
levied by Mrs. Evans, the tenant for life, was to diffeife 
the reverfloner, and difeontinue or difplace her eftate: 
and if fo, then, 3dly, that the efteft of the fine of the 
35th of Augufl 1 8q£, by the leffors of the plaintiff, .was 
to confirm the eft ate of the diffeifor, and eftop their own 
recovery. Upon die firft, there can be no doubt that by 
the devife in the will of Thomas Davies, of all die reft 
refidue and remainder of all his eftate and effe&s, real 
^ndperfonal, wh?tfoever and wherqfoever, &c. after p?y- 
of his debts, &c. to his wffe, her executors* admini- 
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Jirators and ajftgns 9 to and for her own ufe and benefit 
ahfolutely” the fee of the real eftate palled, notwithftand- 
ing the devife is to her and her executors , Isfc. ; the devife 
being in terms of his real ejlate to her abfilutely, conftru- 
ing the words reddendo lingula fingulis. And he cited 
The Countefs of Bridgewater v. The Duke of Bolton (a). [But 
Lord Ellenborough C. J. faid that it was unneceffary to 
cite cafes upon that point: and called upon the defendant's 
counfel to know whether he meant to difpute it: who 
admitted that the words of the refiduary devife were in 
themfelves fufficient to carry the fee in the real eftate un- 
difpofed of, unlefs he could fatisfy the Court from other 
parts of the will that there was no fuch intention in the 
teftator.] On the 2d queftion the cafe is, that Anru 
ENbans, the laft tenant for life in pofleffion under the will^ 
of Rd. Davies , levied a fine of the premifes in queftion in 
1792, but did not die till May 1808, without ifluej hav¬ 
ing previoufly devifed to the defendant, who took poffef- 
fion on her death : and that fine is meant to be fet up as a 
diffeifin of the leffors of the plaintiff. But without going the 
length of that which is intimated in Taylor v. Horde (b), that 
there can be no fuch thing as a diffeifin in modem times, 
without thecle&ion of the party injured fo to confiderit, 
it is fufficient to fay that there does not appear to have 
been any diffeifin in this cafe. The leffors of the plain¬ 
tiff had a vefted intereft in the reverfion befope the fine 
levied by Mrs. Evans in 1792, who was then in poffef- 
fion : the pofleffion was not changed by her fine, but con¬ 
tinued in her till her death ; and (he devifed to the de¬ 
fendant. Littleton , f. 279. defines diffeifin to be cc pro¬ 
perly where a man entereth into lands where his entry' is 
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not congeable, and oufteth him who hath the freehold.” 
And Lord Coke in his Comment notes that every entry 
is no difleifin, unlefs there be an oufter alfo of the free¬ 
hold j as an entry and a claimer or taking of profits. Now 
the tenant fot life levying a fine, it cannot be faid that 
her entry was not lawful •, for in fa<ft {he made no entry, 
being already in pofleflion; and her continuing in poffef- 
fion during her life could not be faid to be a difleifin of 
the reverfion expectant on her death. Lord Coke (a) de¬ 
fines difleifin to be “ the putting out of a man out of 
feifin, and ever implieth a wrong.” [j Bayfey J. IIow 
can a perfon be faid to be put out of feifin, who w as not 
entitled to the a&ual feifin at the time ?] It fliould feem 
not. A remainder-man cannot be put out of pofleflion 
who never w r as in pofleflion. Lord Coke fays, in ano tter 
place (Jf) t “ a difleifin is a wrongful putting out of him 
that is actually feifed of a freehold but a remainder¬ 
man or reverfioner is not actually feifed, and therefore 
Mrs. Hughes the Teverfioner cannot be faid to have been 
difleifed. Even an entry on another, without an expul- 
fion, will not, according to the opinion of Lord Holt (r), 
work a difleifin, though it will give the party a feifin in 
law fufficient to have the pofleflion adjudged to him if 
he have the right. But here there was neither an entry 
on nor an oufter of her in remainder ; and the tenant for 
life could not difieife herfelf. It may be argued that a 
feoffment by tenant for life difilifes the reverfioner ; and 
that Lord Coke (d) fays that a fine is a feoffment of record. 
But though it be fo in form, it is not fo in fubftance 5 


{a) Co Lit. 153 b. Vidp Doe V. Danvers, J Eaji, 314, 

V>) Co• Lit 27 

(c) dnon. 1 Salk. 246. and Vage v. Hrjtvard, 3 Salk. 135. 

{ft) Co. Lit. 10, 

and 
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and Ld. Coke had before (a) diftinguiftied between a feoffs 
ment, which cleareth all difleifins and other wrongful 
and defealible eflates, where the entry of the feoffor is 
lawful j and a fine, which he fays, does not: the material 
difference between them was fhewn by Ld. C. J. Willes in 
delivering the unanimous opinion of the Judges in the 
Houfe of Lords upon the cafe of Parkhurjl v. Smith (b)i 
and by Ld. C. J. Lee in delivering the opinion of this 
Court in the fame cafe (r), where the operation of a fine 
is put in oppofition to that of a feoffment. And in p Vin. 
Abr. 456. Entry, E. pi. 23. it is faid, that a fine is a 
feoffment of record only by fiction of law ; for if another 
be in by tort, it will not amount to an entry, as a feoff¬ 
ment fhall : per j Bridgman C. J. Cart. 17 6. The ground 
of the diilinction is that a fine is fecret * but a feoffment 


derives its force from its publicity5 for it is of no effect 
without livery of feifin. Co. Lit^j. a. And in Fermors 
cafe (d), the cafe of Lanne v. Toker is referred to, wherein 
it was adjudged that where tenant for life levied a fine 

* 

with proclamations, and 5 years palled in his lifetime 1 
yet he in remainder fhould have 5 years to make his claim 
after the death of tenant for life (4’). And it was alfo 
agreed, that if tenant for life make a feoffment in fee to 
one who had lands in the fame town, and the feoffee levy 
a fine with proclamations, it Ihould not bind the remain¬ 
der-man, but he fhould have 5 years after the death of the 
tenant lor life ; for he could not know of what land tlt$ 
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(<*) Co. Lit . <}-a. (/>) Pf'iUtSf 342. 

(c) lb Pin. Abr. 413,4.T4 (</) 3 R p 78. b. 79. 

(0) The f.mic point was. adjudged in Smy v. June y Cro. Elia. no. ** for 
“ (lay the jnfticts) it ntny be that the remainder-m»n had no conufance 
'• of the foilViture; and ir he had, it is at his clc&ion if he will take ad- 
ft v mt ij»e ol it: and fo Z-nie' s cafe was cited to be adjudged, 7 Eliz. 
and cite opinion of the Court in the late cafe of Gosdrigbt v. Forrcjier, 
H'aJij 5G6. is to the Line cfteiff. 
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fine was levied: chough where one pretending title to 
land enters and dijfeifes another , and afterwards with intent 
to hind the diffeifee levies a fine with proclamations, this 
fine (hall hind the diffeifee by the exprefs purview of die 
fiat. 4 H. 7. if he neither enter nor purfue his action 
within 5 years. Here therefore Mrs. Hughes had 5 years 
to make her entry in after the natural determination of 
Mrs. Evans 1 s life eftate by her death. The nature of 
diffeifin by election is fully explained in Taylor \.Horde{a ). 
The utmoft effeft of a fine levied by tenant for life is to 
difplace the eftates in remainder* leaving to the remainder¬ 
man a right of entry, to be exercifed either immediately 
in refpeft of the forfeiture of the eftate for life incurred 
by reafon of the fine, or within 5 years after the natural 
determination of the eftate for life (b). In Goodright v. 
Forrejler (c) there was a change of pofieflion, which diftin- 
guifhes it from the prejj|nt cafe. If any perfon were a 
diffeifor in this cafe, it muft be the defendant; and by the 
ftat. 3 2 if* 8. c. 3£. the right of entry of the party enti¬ 
tled is not tolled even by a dcfcent from a diffeifor, un- 
lefs fuch diffeifor had peaceable pofieflion for 5 years after 
the diffeifin without the entry or continual claim of the 
party entitled. And here there has been no defcent; nor 
have 5 years elapfed fince the death of the tenant for life. 
Hoy’s Max . 34. pi. 16. Neither is there any difcontinu- 
ance j for the party difcontinuing muft be actually feifed 
of an eftate of inheritance in the eftate difcontinued: 
therefore in Driver v. Hujfey (d)> a fine levied by tenant 


(a) 1 Burr. 107—119., ® ne * vide Co. Lit. 330. b. n. t. per totum to 
the conclufion of the note in p. 340. b. 

(b) Focus v. Sahjhury, Hunt*. 401* a. Co. Lit. 327. b. and Goodright 
v. Forre/fer, 8 Eaji, 55a. were cited. 

(0 lb- 5 57 . 

( 4 ) 1 U. Bloc. *69. and note 1 to Clerk ▼. Pyiotll, 1 Sound. 319. 
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for life was held to be no difcontinuance of the eft ate 
tail in remainder, which could only be discontinued by 
the fine of one who was a&ually feifed at the time by 
force of the entail. [Bayley J. It is quite clear that a 
fine by tenant for life cannot work a difcontinuance of, 
the eft ate in remainderThen 3dly, fuppofing there 
could have been a difleifin of Mrs. Hughes* s eftate in re- 
verfion by the fine levied by Mrs. Evans the tenant for 
life i ft ill the fine fur cognizance de droit, &c. levied by 
Mrs. Hughes and her hufband in Aug. 1808 ; no ufe being 
declared, nor any change of pofleflion, and without any 
confideration moving from the conufee-, who had no prior 
eftate in the prcmifes; would, notwithftanding her dif- 
feifin, enure to the ufe of herfelf and her liufband as co~ 
nufors, and not to the ufe of the difleifor : or if it did not 
enure to the ufe of the conufors, it would at leaft be in¬ 
operative. Beckwith's cafe (<?); Armjlrong v. Wo/fey (b) ; 
Roe v. Popham (c), Co. Lit . 23. a. Villers v. Beaumont (</), 

‘ 13 Vin. Ahr. 299. Fine. I. a. and Argoll v. Cheney (e). 
The defendant’s counfel will rely on what is faid at the 
end of Buckler's cafe in 2 Rep. 56.—“ Sixthly^*/ was faid 
that if the difleifee levy a fine to a ftranger, the difleifor 
fhall retain the land for ever: for the difleifee, againft 
his own fine, cannot claim the land, and the conufee 
cannot enter j for the right which the conufor had can- 
not be transferred to him \ but by the fine the right is 
extan&, whereof the difleifor fhall take advantage.” Now 
that was not a point in judgment; for the cafe there was 
that A., tenant for life, leafed for 4 years to 2?., and then 
granted the reverfion for his own life from a day fubfe* 
quent to C., to whom B. attorned: and after the 4 year* 
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(a) * Ref. 56. 6 . (£) 2 fVuJ. 19, ( £ ) Dougl. *4, 

(ft) By. 146* (0 Latch. It. 
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expired, C. entered and leafed at will to D., to whom 
A. y tenant for life, levied a fine come ceo, &c.; on which 
the remainder-man in fee entered. Lord Coke fays, that 
five points were relblved j the two firft of which only it 
appears were necefiary to decide the cafe : but after ftating 
the five, the fixtb is noticed in the manner above men-* 
tioned. There are three other reports ( d) of the fame 
cafe, which make no mention of any fuch point: and in 
fa£t the remainder-man recovered in eje&ment, upon the 
forfeiture of the tenant for life by conveying a greater 
eftate than he had. 


W. E. Taunton , contra, as to the firft point, admitted 
that the general words of the refid uary claufe would be 
fufficient to carry this reverfion in fee, if the intent of 
Thomas Davies y the devifor, did not appear (as he con¬ 
tended it did) from other parts of the will, not to pafs it. 
And here he relied on the previous dcvjle of other lands 
to the wife “and her heirs and affigns for ever which 
fhewed that he knew how to pafs the fee by proper terms 
when he fo intended : whereas the devife of the refidue, 
by which alone the reverfion in fee of the lands in quef- 
fion could pafs, if at all, to the wife, was to her, « her 
executors , ad;niniflvators> and ajfigns.** [Ld. Ellenborough C.J. 
The devifes to her in the firft part of the will were all of 
lands that paired intq pofleffion immediately.] They wer,e 
fo: but if he contemplated this reverfion at all, it is rribre 
likely that he would have included it in that part of his 
will where he devifed the reft of his property to her in 
fee. Again, in another part he gives a leafchold intereft 
to his' wife in part of the very premifes in queftion^ 

(?) a And. *9. Cro. JEVhs. 450. 585. and Miory <123. 

•* • » . 

s. - < called 
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called Plafyparke (Place y parke). It does not appear 
whether any leafe was outftanding on thofe premifes at 
the time ; and none could have been granted by him that 
would not have terminated with his life. [Bayl.y J . 
Suppofing he had a beneficial intcreft in a leafe on thofe 
premifes, and the ultimate reverfion in fee after the in¬ 
termediate eftates for life and in tail, what mconfifter.cy 
would there be in his deviling the leafchold intcreft firft, 
and afterwards the reverfion by the general claufc.] He 
gives the fubjeef matter of the refiduary devife, fubpdf 
to debts , legacies, a? id funeral expenses ; which (hews he 
could not have contemplated a diftant reverfion. [Lord 
FAlenborough C. J. The words being large enough to pafs 
the reverfionary interell, it will pafs of courfe, if nothing 
appear upon the face of the will to reitrain thofe words. 
Then, as to die effe£t of the fines, the leffbrs of the plain¬ 
tiff are chopped from recovering the reverfion; becaufe 
when they levied the line ot Aug. 1808, the premifes 
were in poffellion of the defendant as a diffeifor ; and if 
the diffeifee before actual entry made levy a fine to a 
llranger, fuch fine will enure by law to the diil'eifor. 
[adly.] As to the difleifin, it is not neceffary 10 rely on 
the fingle fadt of the fine levied by Mrs. Evans, the tenant 
for life, in 1792, as conllituting of itielf the diilcfiin of 

the reverfioner: it was at any rate a forfeiture cl her life 

* 

cllatc 5 and the having ncverthelcls continued in poffef- 
fnjn, and afterwards devifed the prenfiies to the defend¬ 
ant, his fubfequent entry and pofleffion upon her death, 
under her fine and will, at all events amounted to a dif- 
feifin(ir): otherwife there can be no difleifin committed 
at the prefent day. It falls within the definitions of .1 
difleifin which have been referred lo from LitlLion ami 


[a) Vide Vagc and JourderTt c?.' 
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Lord Coke. [Lord j Ellenborough C« J. All the definitions 
include an cufler of the tenant, a •wrongful putting of him 
out: and there lies your difficulty: there is an entry of 
the one party, but what oufter or putting out of the other 
is there ?] This keeping out of the lawful owner after 
the death of the tenant for life is technically fpeaking an 
intrufion, and every intrufion, as well as every abatement, 
is in law a diffeifin. [Lord Ellenborough C. J. afked what 
authority (va) he had for that pofition.] In their nature 
they are the fame, and the difference is more in circum- 
ftances than in fubftance. [Lord Ellenborough C. J. 
Perhaps the reverfioner might ele& to treat this as a dif- 
feifm, but he is not bound to do fo.] Where there has 
been a pre-exifting privity of eftate, to which the poffef¬ 
fion of the-wrongdoer might be attributed, there the 
party wronged may ele£l not to treat fuch poffeffion as a 
diffeilin ; but where there was no fuch privity, but the 
true owner is put or kept out wrongfully by a mere 
ftranger to the eftate, it is difficult to underftand how 
there can be any election to treat the adverfe poffeffion of 
the ftranger as lawful, i Roll. Abr. 659. /. 5. ftates, as 
an inftance of diffeifin, a ftranger taking in his hand the 
ring of the door of a houfe left locked by the owner, and 
faying that he claimed the houfe to him in fee, without 
entering. This poffeffion of the defendant was fufficient 
to give him a feifin. 5 Com. Dig. Seifin A. [Bayley J. 
What a& has the defendant done that neceffarily required 
the freehold to be in him, or that neceffarily ftiews him to 
be any more than a mere poffeffor. He has not attended 

(a) Littl«ton,J. ^96, 397. points to a material diftinflion in refpcA to 
the right ol entry of the lawful owner, between the cafe of an abatement 
and of a difTeiftn, afttr a defeent caft. And vide Co. Lit. *77. for the 
definitions of abatement, difleifin, and intrufion. 


the 
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the lord’s court as a freeholder. Lord Ellenborough C.J. 
All that is ftated here is, that on the death of the tenant 
for life the defendant entered and took pofleffion: it is 
indeed added, that he did fo under the •will of Mrs. Evans ; 
hut that merely {hews the occafion of his entry: he did 
not proclaim or announce to others that he entered as 
claiming the freehold, nor turn any perfon out of poffef- 
lion.} The do&rine of difleifin is founded on feudal te¬ 
nure, which required that there fliould always be a vifible 
tenant of the freehold, ready to perform the military fer- 
vices to the lord ; and the defendant was the only perfon 
who could have been called upon to perform thofe fer- 
vices before the abolition of them by the legiflature. But 
though now abolifhed, the principle of that law applies 
equally to the vifible tenant in poiTeilion, holding in his 
own right. It cannot vary the cafe, whether the right 
owner be turned out of pofleflion, or kept out by one who 
will not deliver it up. Then [3dly] taking the defendant 
to have been a difleifor at the time, the fine levied by 
Mrs. Hughes extinguifhed her right of entry, according to 
the 6th refolution in Buckler's cafe [a) before cited. 
\_Bayley J. The intention there was - to levy the fine to 
the ufe of the ftranger.} 1 hat does not differ the cafe: 
nor the rule that where there is no confideration moving 
from the conufee and no declaration of ufes, the fine fhall 
enure to the ufe of the conufor; for that only applies where 
theiine is legally levied by a conufor in poflefTion. In Ni¬ 
cholas Moore's cafe (b) hufband and wife being tenants in 
fpecial tail, with remainders over, the hufband difeonti- 
nued and died ; after which the wife levied a fine: and it 
was refolved, that though the flat. 32 H. 8. c . 28. would 
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‘ have operated to have prote&ed the entry of the wife 
after his death, notwithftanding the difcontinuance; yet 
that till her entry there was a difcontinuance of her eftate, 
and that her fine levied before entry during fuch difcon¬ 
tinuance barred her entry, and fo fortified the eftate of 
the diffeifor who claimed under her hufband. He alfo 
cited The Earl of Peterborough v. Sir Thomas Bludivorth (or), 
where a difleifee having levied a fine and declared the 
ufe by deed to the conufee, Bridgman C. J. held that it 
fhould not enure to the ufe of the diffeifor ; but if no ufe 
had been declared, it fhould have been to the ufe of the 
diffeifor, and extinguifhed the right of the difleifee. And 
alfo to .Weale v. Lcnver ( b ), where, by way of jjluftration 
of the cafe in judgment, it is recognized that the fine of 
a difleifee to a ftranger operates to the benefit of the dii- 
ieifor in poffelfion. 


Lord Ellenborough C. J. The firft ftep of the defend¬ 
ant fails, in making out that there has been any diffeifin at 
all. Suppofing there had been a diffeifin, a further queftion 
has been argued, as to what would have been the effect of 
the fine levied by the difleifee; whether it would have 
enured to the ufe of the difl'cifor (<:): but if there were no 
diffeifin die whole of the argument falls to the ground. 
Now here tenant for life levied a fine, and continued in 
pofleflion till her death; having devifed to the defendant, 

% 

(<*) s Lev. i*S. (£>) rollcx. CS. 

'<*) By Po/ban and Gaivdy J., Gouljb. itz. If cluing the difleifin, the 
difleifee, wncre he hath nothing hut a right, levy a fine to a ftranger, the 
difleifv.r fli.ill not take advadtage of it. And by lirar'fton and Croke Js. 

■ in Fitzhubert v. Fit >herbert t C/s. Car. 4<>4. the fine by a difleilee to a 
ft ran get flu.ll not erure to the benefit of the difltifor, but to the ufe of 
the tohufor limifvlt; for otherwife a rfitfeifin, being feciet, miy be the 
eaufe of chfinlivr.foa ol any one who intends to levy a fine for his own 
benefit. 


who 
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who after her death entered and continues in pofleffion; 
and this is contended to be of neceffity a difleifin : but 
what aft has he done to make him a difleifor? Th$ 
leflor of tlie plaintiff never was in pofleffion, and there-* 
fore could not be difleifed or put out of pofleflioo. It 
does not even appear that the defendant was cognizant 
of the claim of the leflor. Difleifin was formerly a no¬ 
torious aft, when the difleifor put himfolf in the place of 
the difleifee as tenant of the freehold, and performed the 
afts of the freeholder, and appeared in that charafter in 
the lord’s court. But what aft of notoriety is here dated 
to have been done by the defendant, as claiming to put 
himfelf ir^the place of the rightful freeholder ? It would 
be carrying the doftrine of difleifin further than any 
other cafe lias done to fay, that the mere taking of the 
rents and profits, as ijevifee of the land, is a difleifin; 
without meaning to do this adverfely to the party entitled; 
for it docs not even appear that whan he entered he knew 
of the leflpr’s claim. A previous point was made, upon 
which there can be no doubt, and which was abandoned 
in the courfe of the argument, relative to the leflbr’s title 
under the will of Thomas Davies . It wi’S properly ad¬ 
mitted that the words of the refiduary devife, giving all 
the reft of his eftate and effefts real and perfonal, what- 
foever and wherefoever, not before difpofed of, to his 

m 

wife, her executors, &c. for her own ufe and benefit ab- 
folutely, were competent to carry this reverfion, unlefs 
rebutted by fomething elfe in tire will fhewing that he 
did not mean to pafs it. But the omiflion of the word 
heirs in that claufe, which is introduced in others, is re¬ 
lied on for this purpofe. But where the words of the re¬ 
fiduary claufe are fo ftrong and clear for carrying the fee 
in this reverfion, we cannot collect a contrary intent from 
' g the 
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the mere omiflion of the word heirs, which is fully fup» 
plied by other words. Then, the reverfion in fee having 
palled to the lelTor Mrs. Hughes, and no dilTeifin of her 
having been made which could in any manner give an 
effect to the fine levied by her in favour of the defendant, 
that fine, there being no ufe declared of it, enured to her 
own benefit. 

Grose J. No one can look at the words of devife to 
the wife in the refiduary claufe, without feeing that the 
devifor meant to give her all his real eftate abfolutely 
which he had not before difpofed of, and confequently 
to include this reverfion in fee: and there is nothing in 
the reft of the will to Ihew that he meant to give her lefs. 
And here was no dilTeifin by the defendant; for he never 
meant, by any thing which appears, to dilleife the lelTor 
Mrs. Hughes. 

L* Blanc and Bayley, Juftices, concurred. 


Poftea to the Plaintiff. 
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The King againft The Glamorganshire Canal 

Company. 

'THIS cafe came on upon a rule, drawn up on feveral By the aft for 

X r . making and 

affidavits, and papers, including an account current maintaining the 

delivered by the defendants to the Quarter Seffions for Canal^^cr 

the county of Glamorgan in the year 1802, and two an- eanalTompany 

nual accounts of receipts and payments ending Mich. 

1807 and Mich . 1808, returned into this court by certio- rtla11 lhink ne - 

' * celfcry and pra- 

ran at the inftance of the defendants; by which the pro- per for *« effeft- 

fecutors were ordered to ffiew caufe Why an order of « piling 0 ,main. 

Seffions for reducing the rates to be taken by the com- « p/oving/lind 

pany under the a£fc of the 30 Geo. 3. c. 82. for making and “ 

maintaining a navigable canal from Merthyr Tidvil to and “ works ; > and 

00 J the company 

through the Bank, near Cardiff \ in the county of Glamor - were required 
6 M 7 to lay beiore the 

gan , ffiould not be quafhed for infufficiency. Seffion* an ac- 

# ‘ count of the 

By that a£fc the defendants are incorporated as a com- Turns expended 

pany for the making, completing, and maintaining the completing*^ 

canal, according to the rules and directions exprefled in time of iteaun- 

the a£t, “ and to fupply the faid canal with water while the afteMhat^an 

fame /hall be making and when made and the a£t con- annual account of 
J , . the rates ool- 

tainS the ufual powers for making fuch refervoirs, feeders, ledled *nd of the 

. iri , r . , charges and ex- 

and aqueducts, and fetting up fuch engines and other fences off uppert- 

. ingy maintaining, 

and ujing the na¬ 
vigation and its works: and the Se(lions are authorized, in cafe it appears to them that the 
clear profits exceed the per centage limited hy the adt on the Turns mentioned in the firft 
account to have been expend'd by the company (i. e. in making and completing the canal 
and its works,) to reduce the canal rates t held that the Se Arons, even after the period fixed for 
the completion of the canal, and after the firft account dtlivered of the capital expended in the 
undertaking, and on which the dividends were to he calculated, were not authorized to rejedt 
charges and expences,fated in the annual account of difburfements, for new works, fuch as 
a refervoir and fleam engine,which the company deemed nccelfary, and proved by evidence 
to have been eredted for the fuppert and improvement of tie original line of canal , and for- tie 
better j(applying it with water in dry feajons. Though it Teems that if the new works had 
been (hewn to be merely Colourable, and eredled for purposes collateral to the navigation 
authorized by the aft of parliament, fuch charges would have been rightly rejected by the 
Seffions. 


machines 
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machines for fupplying the fame with water, (( and fo £ 
“ any other purpofes neceifary for the faid canal, as to 
“ the company Ihould feem neceffary and proper v” 
w and all fuch other works, matters, and conveniences, as 
t( they Jhall think necejfary and proper for ejfetling, complete 
“ ing, maintaining,, improving , and ufmg the faid cdtial and 
“ other works. 1 * And they were alfo empowered f< to 
“ make, and repair, fupport, vary, or alter fuch refer- 
€( voirs, engines, &c. and other works, as and when the 
fS company fhould think requifite and convenient for the 
“ purpofes of the faid navigation/* The company were 
in the firft inftance limited to raife 60,000/. for thefe 
purpofes ; and if that were not fufficient, they might rjufe 
30,000/. more amongft themfelvcs: and the a£t limited 
the tonnage and wharfage rates to be taken by the com¬ 
pany for goods carried upon the canal. Then, after li¬ 
miting the dividends of the company upon their capital 
to 8/. per cent. “ upon all fuch money as (hall be a£lu* 
ally expended in making and completing the faid naviga¬ 
tion and the feveral works relating thereto,*’ &c., the a£t 
proceeds— f< and in order to afcertain the amount of the 
“ clear profits of the faid navigation, the company fiiall 
caufe to be entered in a book a true and particular ac- 
te count of the charges and expences of obtaining the a&, 
<f and of all money already laid out, and which Jhall from 
11 time to time be laid out and expended in or anyways relating 
tf to the making ancfcompleting the faid canal, and of all 
“ charges and expences which Jhall from time to time be in - 
<c curred on account of the faid navigation, and the feveral 
« works thereunto belonging, previous to and until the fame 
lt Jhall be made and completed. And the company are alfo 
« required from Michaelmas next af.cr the expiration of 
* ( two years from the time of completing the faid c'anal 



in THfc Fiftieth Tear of GEORGE III. 


*59 


tt to caufe a true exa£b and particular account to be kept, 
and annually made up and balanced to the 29th of 
“ Sept. of the rates collected by virtue of the a£t, and of 
x< the charges and expences attending the fupporting , main * 
“ taining , and uftng the fat'd navigation and the feveral works 
u thereunto belonging;” which is to be laid before the 
juftices at their Mich. Seflions next after the making up 
fuch annual account : w and if by any fitch 'annual account it 
f( Jhall appear to the juftices at fuch SeJJtons that the clear 
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“ profit of the fdd navigation fliall apon the average of three 
“ years then next preceding have exceeded the rate of 81 . per 
** cent, upon all fuch money as Jhall appear by the firfi-mcn- 
“ tioned account to have been laid out ami expended as afore- 
%i faid; the foul jifiicesfall and are hereby authorized by their 
M order at fuch SJfons to make fuch re duel >011 in the rates to 
be collected by virtue of the aft for one year then next , as in 
“ the judgment of the J,aid jufiiccs fail befujfcicnt \ fo that 
fi the clear profits of the faid navigation for that year may be 
st as near 81 . per cent, upon the money which Jhall by the faid 
“ firfi-mentioned account appear to have been expended as 
« aforefaid as may be.” And the company are prohibited 
from taking any higher rates. For the better afeertain- 
ing the truth of the faid accounts, the faid juftices at any 
Seflkms, when and as often as they fliall think fit, may 
authorize any perfon to examino the account books of 
the company, and take copies, and examine witnefles on 
oath. 


*A fubfcqvent a£t palled in the 36 G. 3. enabling the 
company to extend their navigation, and to raife a further 
capital of 20,000/. within two years 5 but limiting the 
dividend thereon to 5/. per cent. 

It appeared by the affidavits that when the accounts of 
- the receipts and expenditures of the company were re¬ 
turned 
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t 

l8l<v turned to the Mich* Seflions in 1802, the a&ual capital 

The Kmo expended by the company amounted to 103)600/. But 

egainfi by an order made after examination of the accounts at an 
The Glamor. 

cah'mik adjourned Mich. Seflions in Dec. i8o 2) that Court dated 
CuaI Company* 

that the fum actually laid out by the company in making 
and completing the canal, which they had declared to be 
fo completed fince the 31ft of December 1798, amounted 
to 96,340/. And that Mr. J. Wood on behalf of the 
freighters of the canal having offered to give evidence 
that 15,175/. and other fums, part of the faid fum of 
96,340/. principal, had been improperly laid out by the 
company, and ought not to be allowed, the Court were 
of opinion that they ought not to go into the fame, but 
referred a cafe,thereon for the opinion of this Court. 
But upon the removal of this order by certiorari into this 
Court, it was quafhed. After this, annual accounts were 
delivered in at the Mich . Seflions, containing accounts of 
the rates collected and of the charges and expences at¬ 
tending the maintaining and ufing the navigation and 
works thereto belonging. The laft of thefe, on which the 
queftion arofe, was the account from Mich. 1808 to 
Mich. 1809, in which was included, amongft other item9 
of expence objected to, amounting altogether to above 
9700/*, a newfleam engine and a refervoir for better/apply¬ 
ing the canal with water; the items of which charges were 
carried to the annual account of di/burfements by the company. 
Certain freighters lipon the canal objected before the 
Seflions to thefe items, on the ground that the affs of 
parliament under which the company were incorporated 
did not authorize any further expenditure for new works, 
the time for completing the canal had expired; though 
it appeared that the company had not divided more than 
they were entitled to do by the laid a&s, and that thefe* 

1 ) 

new 
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new works were ere<£tcil for tlx fuppsrt and improvement of 
the .original line of canal y and the betterJapplying it with water 
in dry feafotis , and not for any extenfion of that line. But 
though it appeared that the furplus, after paying thefe 
difburfements, was not quite fufficient to pay the autho¬ 
rized dividends, the juftices at their laft Mich . Quarter 
Seflions, difallowing the fums for fuch new works, which 
turned the balance, made an order for reducing the rates ; 
which order ftated in fubftancc, that having had laid be¬ 
fore them the annual accounts of the company, made up 
and balanced to the 29th of Sept, laft, of the rates colle&ed 
and received by virtue of the a<ft of parliament, and of 
the charges and expences attending, and for fupporting, 
maintaining, and ufing the faid navigation, and the feveral 
works thereunto belonging; and it appearing to the faid 
juftices by the laid annual account and by the annual ac¬ 
counts of the faid company by them laid before the juf¬ 
tices at their Michaelmas Quarter Seffions in. 1807 and 
1808, that the clear profits of the faid navigation have 
upon the average of three years next preceding the faid 
(29th of Sept. 1809 exceeded the rate of Si. per cent, per 
ann. on the firft year’s account in 1803 of the fums ex¬ 
pended by the company in making anti completing the 
canal, and all charges of navigation, and the works thereto 
belonging previous to and until the fame were made and 
completed : therefore the juftices ordered fuch reduction 
of the fates to be made as therein ftated, as in their judg- 
rnent would be fufficient, fo that the clear profits of the 
faid navigation for the year enfuing might be as near 8/. 
per cent, as might be upon the money which by the faid 
account appeared to have been fo expended. 

This order having been removed by certiorari into tliis 
court, the queftion upon the refpecHve affidavits and 
documents was reduced to this, whether the Seffions in 
Vol. XU. hi eftim^tin^' 
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eftimating the receipts and difburfements could exclude 
from the latter the expences of thofe new works which 
had been made with a view to the fupporting and improve¬ 
ment of the old line of canal, and for better fupplying it 
with water, as fo much added to the capital of the com¬ 
pany after the period when the original works were de¬ 
clared to be completed with the capital then inverted: 
and whether the company were ftriftly confined to the 
repair and fuftentation of the original works conftrufted 
with the original capital ? 

Garrow and Abbott (hewed caule againrt the rule, and 
contended that the object of requiring the accounts of the 
capital expended in completing the canal and the origi¬ 
nal works, and of the charges and expences of maintain¬ 
ing them, to be laid before the leflions, was to enable 
them to rertrain the company by their order from taking 
more than the ftipulated dividends on the capital aftually 
advanced by them for the purpofes of the aft ; and to take 
care that the amount of the capital on which the dividends 
were calculated was not enhanced by fums expended out 
of the rates upon new works ; and that the allowance of 
difburfements for charges and expences fhould ftriftly be 
confined to the neceflary fupport and repair of the origi¬ 
nal works, and not be extended to cover new works and 
improvements, the expence of maintaining which would 
hereafter add to the annual charges, and defer the reduc¬ 
tion of the rates in which the public were interefted : the 
aft, therefore, properly conftituted the Sefiions judges 
of the necellity afld utility of any new works to be erefted 
after the original fclieme was declared to be completed, 
and the company entitled to colleft the rates. The ori¬ 
ginal fum to be expended in making the canal and its 
works was limited by the fix ft. aft, and extended after¬ 
mite 
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wards to a certain amount; but if the company by raif- 
ing their full rates can expend ad libitum the'furplus 
after paying the limited dividends in making new works 
in which the members of their own body may have a per- 
fonal intereft, they may invert: a capital in the concern 
much beyond the intentions of the legi{lature: they may 
undertake collateral cuts. \_Le Blanc J. That would ex¬ 
ceed the authority given them by the aft.] So it is an 
excefs of their authority if they ereft unneceflary works 
upon the proper line. [Lord Elletiborough C. J. The 
company are to judge of the particular works “ neceffary 
and proper for efFefling, completing, maintaining, im¬ 
proving, and ufing the canal and other works.” Suppofe 
an additional lock was found wanting, are they not to 
judge of that ? You require us to read the aft as if the 
Sertions were appointed the judges of the propriety or 
fitnefs of the particular works, admitting fuch works to 
have been erefted for the purpofe of maintaining and ufing 
the canal. But I do not conceive that to have been the 
meaning of the aft. Is there not a middle line to be 
taken ? The account is afterwards to be laid before 
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the Seffions “ of all charges and expences attending 
“ the fupportingy maintaining , and ufing the faid navigation 
“ and the feveral •works thereunto belonging they are to 
judge, therefore, whether the charges and* expences 
rtated in that account are charges and expences attending 
the maintaining and ufing of the navigation authorized by 
the aft, or wholly irrelevant to it. If, indeed, the new 
works were merely colorable, I iuppofe the counfcl for 
the company will not contend that the Sertions would 
not have power to dlfallow fuch charges. Le Blanc J. 
The new works are not for the purpofe of giving the 
canal a new line, but merely for the better fupplying of 
the original canal with water, which may have failed 

M 2 0 from 
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from accidental catifes. Bayley J. Thefe are fairly 
Charges for ufing the canal. Lord Ellenborough C. J. 
The legillature muft certainly have contemplated the 
making and fupport of a canal which fhould be always 
full of water and ufeablc, and not one which fhould have 
its dry periods: and thefe works were for the purpofe of 
making the canal at all times ufeable.] The~profecutor r s 
counfel then admitted, that if the Court were fatisfied that 
the new refervoir and fteam engine were works made for 
the ufing of the canal, the charges ought to have been 
allowed: but they objected that this Court could not 
review the judgment of the Seflions upon this, which was 
a matter of fa& within their jurifdi£lion to decide. 


Lord Ellenborough C. J. "Wc may always exercife 
m control over the judgment of the Juftices below in tfyefe 
matters, when we fee clearly that they have proceeded 
upon a wrong principle or rule in afeertaining the quan¬ 
tum of rates fubmitted to their inquiry. There is no 
.doubt upon this a£t of parliament, that the company may 
erett new works in furtherance of the purpofes of the 
old line of navigation: but the judgment of the Seflionss 
in difallowing thefe charges has proceeded upon the con 
(ideration, that the company could not execute any new 
works for thofe purpofes: that is an erroneous principle j 
for though the vforks may be new in fpecie, yet being for 
the maintenance of the old canal and works, the company 
were authorifed to make them. If, indeed, there ap¬ 
peared to be Any ground to fufpe£fc that the works had 
keen colorably executed for the benefit of individuals, 
and ufed for collateral purpofes, in fraud of the benefit 
in which the public had a right to participate, after pay¬ 
ment of the fair expenses pf fupporting, maintaining, 
: and ufing the canal navigation and its works, and of di- 
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viding-the ftipulated profits of 8/. per cent, on the capital 
advanced under the firft aft, and of 5/. per cent T on the 
capital advanced under the fecond a£t, we ihould look at 
any extenfion of the works with great jealoufy, and ihould 
repudiate every charge for fuch as appeared to have 
been fo colorably executed: but that does not appear to 
have been the cafe in this inftance; and the Selfion having 
proceeded upon a wrong principle in rejecting the 
charge for thefe works, their order mull: be quaihed (a). 
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The other Judges concurred. 


The Attorney-General y Hally and Maule y appeared for 
the company. 

( 41 ) V^de Jiex v. Tbs G/nfsrvators of the Rivsr Tone % 3 Term Rep. zS$. 


Whitehead and Others againft Firth. 


^^FTER a£lion brought, the parties entered into a ge¬ 
neral fubmifiion by bond, which was made a rule 
of Court, to refer all matters in difference between them ; 
but nothing was faid as to cofts, The arbitrator made 


The affidavits 
made in anfwer 
to a rule nils 
for an attach¬ 
ment mull be 
intUled on 
■the civil tide 


his award in favour of Whitehead and others, the plain- V* e cou „ rt 

' * in thjr caufe 

tiffs in the action, and gave them cofts as between attor- out °f which 
. the motion 

ney and client. Crofs motions were afterwards made in arifew but after 
, . * i _ c . the rule for the 

this Court; one by Topping on the part of Tntby to let attachment is 

afide the award, on the ground that the arbitrator had Affidavits* !*» any 

exceeded his authority in giving cofts at all, but ajd ”ngfuch 0 au 

tachment are 

Intitlctf on the crown fide. 

Upon a fubmiffion by bond of all matters in difference between the parties in a caufe, 
without making any mention of ctfit, ihe arbitrator has no authority to award cofts as be¬ 
tween attorney and client. Hue the plaintiff waving his cofts, and having only demanded 
the principal fum awarded, took his attachment for that fum. 


M 


events 
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events in giving any other cofts than as between party 
and party: the otheT by Bur rough, on the part of White- 
head and the others, to enforce the performance of the 
award by attachment. Both the rules now came on to¬ 
gether ; , when it appeared that the affidavits to fet alide 
the award were intitled, u In the matter of Firth and 
Whitehead and others” to which no objection was made(tf). 
But the affidavit againft the rule for the attachment being 
intitled, ts The King againft Firth” the reading of them 
was obje&ed to on the ground that they were wrongly 
intitled in that manner; for that the king was no party to 
the proceeding until the rule for the attachment was 
made abfolute; and that the affidavits againft the rule 
nifi for the attachment ought to have been intitled on the 
civil fide in the caufe or matter out of which the motion 
arofe ; which was the rule laid down in Wood v. Webb {b) t 
The King v. The Sheriff of Middlefex (r), and The King 
v. Harrifon ( d ), though the practice was afterwards in¬ 
correctly ftated to be otherwise in a note to Bainbrigge v. 
Halton {e). 


The Court , upon this laft point, faid that upon confide- 
ration of the cafes, and adverting to the principle of the 
thing, the cafe could not be in the crown office until the 
attachment was granted. That The King v. Harrifon was 
a much ftronger ca/e than this, for there the affidavits read 


(0) According to the received notion of the practice, as there was a 
caufe in court, the affidavits to fet alide the award ought to Jtave been 
intitled in that caufe ; but when there ic 110 caufe in couit, but only a 
fubmiffion by bond to an awaid made a rule of court under the ftatute, 
the affidavits may be intitled m the matter , St c , though they i.eed not be 
Intitled at all. 


(b) 3 term Rep* *53. 
[d) 6 $erm Rep* 60* 


(r) 7 Term Rep. 439. 

(*)*5 Ea fi* **• 


in 
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in anfwer to a rule for a criminal information were not 
intitled at all. . 

• ' WHI Tf NfAD * 

With refpe& to the other obje£lion, againft the award 
itfelf, they faid that as, if cojls in general terms had been Fi*t*. . 
exprefsly mentioned in the fubmiflion, it mud have been 
taken to mean fach cofts as the Court would have 
awarded between party and party; fo, nothing being 
faid of coils, though the arbitrator was, according to the 
cafe of Roe v. Doe (<7), confidered to have' an incidental 
power of awarding cofts where an action was depending} 
yet the omiflion could not be confidered as giving him a 
greater power to award cofts as between attorney and 
client, than he would have had if the power of giving 
cofts generally had been exprefsly mentioned in the terms 
of the fubmiflion. But they defired Bur rough to look 
into the cafes, and fee if there were any authority for 
fupporting the award on this ground: and though he 
offered to wave that part of the award, yet the Court 
would not give him his rule for the attachment at that 
time. 

Burroughs on a fubfequent day, faid he had looked 
into the cafes upon the point, and muft admit that the 
cafe of Murder v. Cox ( b ) was an authority againft him, 
to (hew that the arbitrator, even under an exprefs general 
power to award cojls , could only give cofts -of the catlfe 
as between party and party, and not as between attorney 
and*client. And as by the cafe of Candler v. Fuller *(r), 
it alfo appeared that the arbitrator -could not, without an 
exprefs authority, award the cofts of the reference , he 
was content to wave the award for fo much ; and as the 

(a) 2 Term Ref. 644. ( b) Cowf. l»T* ; r » 

If) JViUet, 6s. But it has baen finer held in Weed v. O' Kelly, 4 Eafi, 

4^6. that under a rule of reference in which tbe ecftt were dire&cd 10 
abide the e-vent of tbe award , the Mailer might tax the colls of the refe- 
react a* welt as of the caufe. 

M 4 demand 
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Iciiesj as where 
the one there¬ 
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and the other 
agrees to take 
land for 61 years 
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for building, 
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in 4 years in 
building 5 nr 
mote houfefr, 
and when 5 
houfes wtre 
covered in the 
landlord agreed 
to grant a leafe 
or leafe*, 
(which might 
be for the more 
convenient un¬ 
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aflignment of 
1 he ieafes,; hut 

this agreement 
suas To ke con • 
JuUnd binding 
till one fuUy J* r e m 
J jrcti ecu Id Le 
froavetd. 


demand on the defendant had only been made for the 
fum awarded, without the cofts, he was ftill entitled to 
the attachment as to the principal fum awarded. This 
was affented to by Topping , upon an agreement that the 
rule for the attachment fliould lie in the office for a cer-< 
tain time. 


Poole againft Bentley. 

J N an a&ion for the ufe and occupation of certain land, 
&c. which was tried before Lord lillctiborough C J. 
at Weflmirfler^ the only queftion was, whether a memo¬ 
randum in writing upon a 1 6s, ftamp, figned by the plain¬ 
tiff and defendant, by virtue of which the defendant was 
let into poffeffion, were a leafe of the premifes, or only an 
agreement for a leafe ? If it were a leafe, it ought to 
have had a ftamp of a different and higher denomination. 
Lord Ellenborough C. J. being of opinion that it was a 
leafe, as containing words of prefent demife, and appear¬ 
ing on the face of it to have been intended to operate as 
fuch, nonfuited the plaintiff. And upon a rule nifi being 
granted for fetting afide the nonfuit, which was moved 
upon the authority of Goodtitle d. Ji/iivick v. Way (/?), the 
memprandum appeared to be in the following terms. 
« Memorandum of an agreement this 12th of June 1806, 
between J. Poole and P. Bentley . The faid J. Poole 
hereby agrees to let unto the faid P. Bentley , and the faid 
jP. Bentley agrees to take of the faid J . Poole , all that piece 
of iand (deferibing it) for the term of 61 years from JLady - 
day next , at the yearly rent of 120/. free and clear of all 
taxes, &c., the faid rent to be paid quarterly j the firll 
quarter’s rent within 15 days after Michaelmas 1807. 
And that for and in confideratioFof a leafe to be granted by. 

the 


{a) I Term Ref 735. 
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thefaid J. Poole, for theJaid term of years,' the fetid P»- Bentley 
agrees, within the fpace of 4 years from the date hereof* 
to expend and lay out in 5 or more houfes of a third rate 
or clafs of building 2000/.: and the faid J. Poole agrees, 
to grant a leafe or leafes of the faid land and premifes as foon 
as the faid 5 houfes are covered in : and the faid P. Bentley 
agrees to take fuch leafe or leafes , and to execute a counterpart 
or counterparts thereof. This agreement to he conftdered bind¬ 
ing till one fully prepared can be produced Signed by both 
parties and witnefled. 




Pool* 

*£**& 


Park and Reader were to have (hewn caufe againft the 
rule *, but the Court called upon 

Garrow and Storks, contra, to fupport their obje&ion 
to the nonfuit; who relied on the cafe before cited, where 
though the inftrument contained the fame words of pre¬ 
lent demife as the one in queftion, yet as it provided for 
a leafe to be executed in futuro, it was held to operate 
only as an agreement for a leafe, and not as a leafe itfelf. 
The intention of thefe parties appears to have been^ that 
the defendant, who was to take the ground upon a build¬ 
ing leafe, fhould have thefprefent poflefllon of it for the 
purpofc of ere (fling the Xoufes j but in order to fecure 
his performance of thq terms, he was not to have the le¬ 
gal intereft conveyed to him until five at leaft of the pro- 
je£ted buildings were covered in. They alfo referred to 
Doe d. Bromfield v. Smith ( a ), where a fimilar conftru&iom 
was put upon an inftrument which referred to a future 
leafe; and other cafes are there mentioned to the fame 
effeft. 


(4) *6 Eaft, 530, 
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Lord 
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Lord Ellenborouch C. J. The rule to be colleded 
from all the cafes is, that the intention of the parties, as 
declared by the words of the inftrument, mull govern 
the conftru&ion: and here their intention appears to have 
been that the tenant, who wa9 to expend fo much capital 
upon the premifes within the firft four years of the term, 
iliould have a prefent legal intereft in the term, which 
was to be binding upon both parties: though when a 
certain progrefs was made in the buildings, a more formal 
leafe or leafes, in which perhaps the premifes might be 
more particularly defcribed for the convenience of under¬ 
letting or affigning, might be executed. The cafe of Good- 
title v. Way is the ftrongeft in favour of the plaintiff’s 
conftru&ion ; in which, however, the exa£t date of the 
inftrument does not appear: but the ftipulation was that 
leafes, with the ufual covenants, were to be executed be¬ 
fore Michaelmas , and the rent which was to be paid half- 
yearly was not to commence till Lady-day , though the 
tenant was to be let into poffeftion immediately, which 
looked to a payment under the leafes to be granted. 
The agreement alfo regarded feveral leafes to be executed 
in future. In the cafe laft cited there was a claufe to be 
added to the leafe: and all the other cafes contain circum- 
ftances of diftin&ion. 


The other Judges concurred. 


Rule difcharged* 
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Legge againfl Thorpe. 


Fridffig 
Fib. ftfl. 


r J^HIS was an a&ion by the indorfee of a foreign bill 
of exchange againft the drawer, and the declaration 
Rated the bill as drawn by the defendant in Upper Canada 
on the 26th of May 1807, on C. B. Wyatt, at one month 
after fight, for 21A payable to Alex. Legge or order, for 
value received; and that it wa9 indorfed by A. Legge , the 
payee, to Wm. Legge the plaintiff*, and afterwards pre- 
fented to Wyatt for acceptance, who refufed to accept or 
pay the fame. And then the plaintiff averred, that at the 
time of making the bill, and from thence until and at the 
time when the fame was fo prefented to Wyatt for ac¬ 
ceptance, and from thence until and at the time for pay¬ 
ment thereof as aforefaid, he, Wyatt , had not in his hands 
any effe&s of the defendant, not; had he received any 
confideration from the defendant for the acceptance or 
payment by him of the faid bill, nor hath the defendant 
fuftained any damage for or by reafon of his not having 
notice of the non-acceptance or non-payment by Wyatt 
of the faid bill; of all which premifes the defendant had 
notice, by means whereof, and according to the uiage 
and cuflom of merchants, the defendant became liable to 
pay to the plaintiff the faid fum of 21/. &c.; and in con¬ 
sideration thereof promifed, &c. 


A pro reft for 
non-acceptance 
of a foreign bill 
of exchange is 
not r.eceflary to 
he proved in an 
action by the 
indorfee againft 
the drawir, if 
it appeal that 
the drawer had 
no efft&s, nor 
probability of 
any in 

the hands of 
the drawee at 
the time, and 
it do not appear 
that there was 
any fluctuating 
balance of affits 
bttwetn them 
unafeertaired at 
the time which 
mic’ht then have 
affoidtd proba¬ 
ble ground of 
behtf to the 
drawer that his 
bill would ho 
honoured. 


It appeared at the trial before Lord Ellenborough C. J. 
at Guildhall, by the evidence of Wyatt the drawee, that he 
had refufed to accept the bill becaufe lie had no effects 
pf the drawer’s in his hands; but it appeared alfo that 

5 Wyatt 
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Wyatt was one of the executors of a Mr. Weeks , who 
died in Canada leaving property, and that this bill had 
been drawn in favor of A. Legge by the defendant in 
confequence of the defendant's having, at the defire of 
the executors, employed A. Legge to do fome carpenter's 
work on an outbuilding belonging to the houfe which the 
defendant had rented of Weeks before his death, with 
whom he had made an agreement that the rent reserved 
was to be laid out in certain improvements of the pre- 
mifes, the value of which had amounted to much more 
than the rent: but Wyatt having come to this country, 
and A. Legge wifhing to remit the money to his brother- 
here, the bill in queftion had been drawn in the expefta- 
tion that Wyatt would difcharge it 4 there being fuiftcient 
affets of the teftator. Wyatt however difputed the exig¬ 
ence of affets in his hands to anfwer the bill. It was 
objected on the part of the defendant that he was not 
liable, for want of a proteft, though he had no effe&s in 
fpecie in the hands of the drawee, but only (as he con-< 
tended) a reafonable expectation and equitable claim to 
have the bill accepted and paid; this being the cafe of a 
foreign bill of exchange, which by the cuftom of mer¬ 
chants required a proteft at all events to make, the drawer 
liable. But Lord Ellenhorough C. J. confidering that a 
proteft was not necefTary in the cafe of a foreign bill 
where notice of the difhonour would not be neceflary in 
the cafe of an inland bill 4 overruled this objection, apd 
a verdift was taken for the plaintiff4 reserving leave to 
the defendant to move to let it afide and enter a nonfuit, 
if the Court (hould be of opinion that there ought to have 
been a proteft. A rule nifi was accordingly obtained 
fgir this purpofe 4 againft \vhi<ph 


Garrpw 
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Garrow and F. Pollock now (hewed caufe, and infilled 

that foreign and inland bills of exchange flood on the 

# 

fame foot in this refped : the proteft neceflary to be made 
in geileral in the one cafe, and the notice of the difhonour 
to be given in the other, are the fame thing in effe& ; the 
proteft being only the formal and accuftomed manner of 
notifying the difhonour of the bill: die reafon is the fame 
in both cafes, being founded on the fuppofition that the 
drawer has effe&s in the hands of the, drawee, and there¬ 
fore to enable the drawer on receiving the accuftomed 
notification of the difhonour to withdraw his effects out 
of the hands of the drawee as fpeedily as poffible. Then, 
if there be no fuch effe&s in hand, there can be no more 
reafon for the accuftomed notification of the difhonour 
in the cafe of a foreign than there is in the cafe of an in¬ 
land bill, where it is admitted not to be neceflary. And 
they referred to Rogers v. Stephens ( a ), Gale v. i JValJh (b) y 
and Orr v. Maginnis (c), as eftstblifhing or recognizing 
the uniformity of the rule. 

Park and D. Pollock , for the defendant, faid it had been 
declared to be a fubj e£t of regret from high authority {d) t 
that the* old rule, requiring notice of the difhonour of a 
bill by the drawee to be given in all cafes to the drawer, 
had ever been broken in upon: the exception, however, 
. where the drawee has no effe&s of the drawer in his 
hands, is too well eftablifhed in the cafe of inland bills to 
he now fhaken t but it is ftill not too late (there being 


(*) X Term Rep. 713. (A) 5 Term Rep *39. 

Cc) 7 Eofiy 359, and wit another cafe on a foreign bill of exchange re¬ 
ferred to by S viler J. in Ricker dike V . Bolivian t 1 Tina Rep. 410. as tried 
before him at Guildhall. 

(d) Pidt what was faid by Lord EHenbarcugb C. J• in Orr v. Maginnis t 
7 F.mfty 363., which was now faid to rifer to Lord Eldon , when at the 
bar: and vide the report of the principal cafe, at nift priua* a Campb. 
pi. 


i8io. 
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only 
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only one exprefs decifion by the Court on the point) to 
revert back to the old rule in refped of foreign bills, 
which ought to be governed entirely by the cuftom of 
merchants recognized in foreign courts, by which a pro¬ 
teft is always held neceflary (a), and in fome of them the 
proteft itfelf is made evidence of the fads contained in it. 
In the cafe of Orr v. Maginnis the modern exception, 
even with refped to inland bills, was narrowed: and 
now it is fettled to be no excufe for not giving notice of 
the dilhonour, that the drawer had no effeds in the 
drawee*® hands at the time when the bill was refufed ac¬ 
ceptance, if he had any effeds, to whatever amount, in 
the drawee*® hands when the bill was drawn. [Bayley J. 
That cafe did not proceed upon any diftindion between 
foreign and inland bills of exchange.} In Walwyti v. 
St. Qiiintin (£), Ld. C. J. Eyre adigns ftrong reafons why 
notice of the difhonour, which he confidered to be part 
of the fame cuftom of merchants which created the duty, 
and which is therefore peculiarly applicable to the proteft 
for the dilhonour of a foreign bill, ought never to be dif- 
penfed with; namely, that the grounds of fuch difpenfa- 
tion cannot generally be known to the holder at the time 
of the omiflion to give notice. And he cautions bill- 
holders not to rely on it as a general rule that, if the 
drawer has no effeds in the acceptors hands, notice is 
not neceflary: and iuftances feveral cafes where notice 
would ftill be deemed neceflary. It is impoflible in the 
prefent cafe to fay that no inconvenience could have re- 
fulted to the defendant from the want of notice through 


(a) Vide Brough v. Paikins, z Ld Rj v.993 by fl it C J ,i proteft on 
• foreign hill is part of the cuftom ; but on an inland bill no proteft wit 
neceflary by' the common law j but by the rtat. 9 te 10 fP. 3. e 17. Note, 
that ftatute requires either a proteft, or oiherwifc due notice to be given 
df the dishonor. 

( 4 ) I Bof< & Pull. 654, 5, 


the 
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the accuftomed form of a proteft; for he would then 
have loft no time in feeking his indemnity out of the 
a Gets of the teftator in America, 

Lord EllenboRough C. J. This is an aftion by the 
indorfee againft the drawer of a foreign bill of exchange, 
which was refufed acceptance *, and the queftionis whe¬ 
ther the drawer can proteft himfelf againft the payment 
of it for want of a proteft ? The faft is, that the bill was 
not drawn for aftual value in the hands of the drawee, 
and yet the drawer was not altogether unwarranted under 
the circumftances, in expefting that his bill might be 
honoured, fo that there is no imputation upon him for har¬ 
ing drawn the bill. I do not mean to fay that aftual value 
in the hands of the drawee at the-time of drawing is effen- 
tially neceflary to entitle the drawer to notice in cafe of the 
difhonor ; for circumftances may exift which would give 
a drawer good ground to confider that he had a right to 
draw a bill upon his correfpondenf; as where he had con¬ 
signed effefts to him to anfwer the bill, though they may 
not have come to hand at the time when the bill was pre- 
fented for acceptance. But the defendant does not appear 
to have ftood in any fuch Situation as would entitle him 
to draw this bill; for he had no effefts at die time in the 
drawee’s hands, nor had taken any means to furnifh him 
with any: and therefore the queftion dryly is, whether 
without effefts in hand, or that which might be deemed 
ail equivalent, a proteft were neceflary in this cafe, being 
that of a foreign bill. But it has already been decided in th% 
cafe of Rogers v. Stephens not to be neceflary; and that if 
notice to the drawer of non-acceptance be not nepeflary, 
for want of his having effefts in the hands of the drawee, 
neither is 'that fpecial mode of notifying the difhonour, 
called a proteft, neceflary. I have often regretted that 

the 
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the ftriG general rule requiring notice of the difhohotiF 
to be given was departed from in the cafe of Bickerdihe v. 
Bollmatt, on account of the drawer having no effefts in 
the hands of the drawee; becaufe, though I do not ques¬ 
tion the foundation on which that diitin&ion refts, after 
the fan&ion which it has lince received ; yet I meet with 
continual inftances of inconvenience refulting in prac¬ 
tice from it. It has often happened to me, fitting 
at nifi prius, to be obliged to take an account between the 
parties, in order to fee whether there were any and what 
funds, or more properly fpeaking, whether the drawer 
had probable funds left in the drawee’s hands to anfwer 
.the bill: whereas if the courts had adhered to the original 
fimple rule, all fuch inquiries would have been unnecef- 
fary, and no doubt would have exifted in any cafe *, for in 
fevery a&ion upon an inland bill againft the drawer, the 
plaintiff muft have {hewn notice to him of the difhonour; 
and in every a£tion on a foreign bill, he muft have (hewn 
a proteft. In 1 Bicker dike v. Boll man indeed the Judges 
did not merely confider it as a cafe of the drawer not 
having in faft value in the hands of the drawee at the 
time, but as a fpecies of fraud to draw a bill on one on 
whom he knew that he had no authority to draw, for the 
purpofe of negotiating it. If one party draw on another 
without any profpeft of having value in the other’s hands 
to anfwer it, he lenows beforehand that his bill will not 
be honoured $ and therefore notice cannot be neceffary to 
# tell him that which he muft know already, not only that 
he had no value, but that he could have none which could 
warrant him to draw the bill. Then the cafe of Rogers 
v. Stephens decided that there was no difference in this 
refped between inland and foreign bills. Here then the 
defendant having drawn tire bill with previdus knowledge 

that 
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that he had no effedts in the drawee’s hands, and that his 
bill would be dilhonoured, no proteft was neceffary to 
give him notice of it. 

Grose J. The cafes of Bicherdike v. Bollman , and 
Rogers v. Stephens , have decided the prefent. 

Le Blanc J. The Court in Bicherdike v. Bollman , con* 
fiderlng the difficulty of giving notice of the dilhonour in 
all cafes, (for inftance, where the drawer himfelf is dead, 
or keeps out of the way and cannot be found,) as a 
reafon againft the univerfality of the rule, looked to the 
reafon for which notice was required to be given, and 
therefore laid down the rule, not generally, that where 
the drawer had no effedts in the hands of the drawee at 
the time, (which perhaps might turn out to be the cafe 
upon a future fettlement of accounts between them,) no 
notice of the diflionour (hould be given \ but that it need 
not be given where the drawer milft have known at the 
time that he had no effedts to anfwer his bill. That has 
been adted upon ever fince in the cafe of inland bills: 
and in Rogers v. Stephens the fame rule Was held to ex¬ 
tend to foreign bills : and the fubfequent cafes of Gale v. 
WalJbj and Orr v. Maginnis , were in effedt confirmatory 
of the decifion in Rogers v. Stephens ; for the effort in both 
was to take die cafe out of the general rule, by {hewing the 
fadt that the drawer had no effedts in the hands of the 
drawee. There may perhaps be an inconvenience in adopt¬ 
ing a rule upon this fubjedt in our courtswhich is not a died . 
upon in foreign courts, as to difpenfing in thefe cafes with 
the produdtion of a proteft *, if any fubjedt of this country 
{hould thereby be led to omit making and fending out a 
proteft, in order to charge the drawer of a foreign bill in 
{another country : but that would only take place where it 
VOL. XII. N 
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was neceflarjr toinftitute proceedings again ft the drawer in 
a foreign court which did not adopt our rule *, and is an 
inconvenience which muft be left to the prudent precau¬ 
tion of the parties interefted to provide againft. 


Bayley J. Before the cafe of Bickerdike v. Bollmetn 
the application of die general rule to all cafes was often 
attended with great inj lift ice ; for perfons drew bills in 
payment of juft debts upon others in whofe hands they 
had no effedls, and on whom they had no right to draw, 
and then if it happened that they did not receive due no¬ 
tice of the difhonour, they could not be fued; although 
in fadl they had iu fibred no lofs from the want of fuch 
notice. To remedy this the rule was laid down in that 
cafe, that where the drawer had no effects at the time in 
the hands of the drawee, and could have no reafon to 
believe thpt his bill would be honoured; as he could not 
be injured for want of notice of the difhonour, it was not 
neccfiary to be given by the holder. The fame rule was 
applied to foreign bills above 20 years ago, in the cafe of 
Rogers v. Stephens lias prevailed ever fince. It was a (fled 

upon in Gale v. T\Vtrips ; for at firft it did not appear there 
that the drawer had no effects hi the drawee’s hands, and 
the rule for a nonfuit was made abfolute in the firft in- 
ftancc, for want of proof of a proteft for non-acceptance; 
but it was afterwards opened again upon a fuggeftion that 
the fadl of there being no effedts in the drawee’s lijuids 
at the time would appear upon the Judge’s notes : that 
fadt however did not appear upon the report; and there¬ 
fore the rule flood for entering a nonfuit. But the 

- r 

opening Of the rule fhews that it was then fully under¬ 
wood that if there had been no effedls of the draper in 
|he hands of the drawee at the time, the want of a proteft 

3 for 
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for non-acceptance would have been no bar to the plains 
tiff’s recovery againft tihe drawer. Such then having been 
the acknowledged rule ever fince the cafe of Rogers v. 
Stephens , and that, upon a matter recurring perhaps many 
times in every day, and where the rule itfelf is calculated 
to further jultice between the parties, it would be at¬ 
tended with very great inconvenience if it were now to 
be altered. 

Rule difcharged. 
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Randall again]} Lynch* 


Friday* 
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r J''HE plaintiff declared in covenant on a charterparty 
fealed, made the ift of March 1809, whereby the 
plaintiff, mafter of the (hip Albion let, and the defendant, 
a merchant, hired to freight, the faid {hip on a voyage 
from London to Lancerotto , one of the Canary Ijlands , & c. 
there to deliver her outward cargo to the freighter’s 
agents, and to load her homeward cargo, and return 
therewith to the port of London , and upon arrival there, 
at the London docks, after regular report being firft made 
at the cuftom-houfe, make a faithful delivery of the faid 
homeward cargo to the faid freighter, &c. Then, after 


Wliere a fhip 
was let to 
freight by char* 
terparry from 
the plaintiff to 
the defendant, a 
claufe in the 
deed—“ and 
“ it is hereby 
“ covenanted and 
** ag 1 ttd by and 
between the 

* faid parties, 

! * that 40 dayt 
‘*Jha!I be al * 

* towed Cor un¬ 
loading and 
Joadingagain, 

“ Ac.," was 
held toraifean 


dating the covenant for payment of freight to the mailer 
according to Certain rates, there followed this covenant: 
“ And it is hereby covenanted and agreed by and between 
the faid parties that 40 days fkould be allowed for unloading, 
loading, and again unloading the faid cargoes, to com¬ 
mence and be computed at Lancerotto from and including 
the day after the faid mafter ihould be ready to make dif* 
charge of his cargo to be landed there, and notice thereof 
to the freighter’s agent, &c. \ to commence again on the 

N a da y 


implied cove¬ 
nant on the part 
of the freighter 
not to detain 
the fhip for 
loading and un¬ 
loading, Ac. 
beyond the 40 
days: and if he 
detain her for 
any longer time 
the owner’s re¬ 
medy is upon 
that covenant, 
and not in 
atfumpfit, as 
upon an implied 
new contrail. 
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day of ter being ready to take in her homeward cargo/ 
Be c. ; and to commence in London from the day of report¬ 
ing at the cuftom-houfe, &c. And likewife it was agreed 
between the faid parties that it fhould be lawful for and 
at the option of the freighter to detain the veffel for ten 
working days over and above the hereinbefore ftipulated 
40 days, upon paying the faid mafter 5/. per day for each 
of the faid 1 o overlying days, or days of demurrage.” The 
plaintiff then made the proper averments of performance 
of what was required to be done on his part during the voy¬ 
age; and concluded with this averment, that afterwards on 
the 10th of Augujl in the year aforefaid the veffel arrived 
with her homeward cargo at the port of London , that is 
to fay, at the London docks, and then and there made a 
regular report at the cuftom-houfe, and was then and 
continually afterwards ready and willing to have made a 
faithful delivery of the faid homeward cargo to the 
freighter, &c.; of which the defendant then and there 
had notice : and although the plaintiff afterwards began 
to make, and on divers other days afterwards, viz. until 
and upon the 10th of OEiober in that year, at the London 
docks aforefaid, made a faithful delivery, &c. and then 
ended and completed both the outward and homeward 
voyages, &c.: yet, &c.: and fo the plaintiff proceeded 
to aflign feveral breaches; the fourth of which charged, 
that the defendant did not nor would unload, load, and 
unldad again the faid refpe&ive cargoes of the faid veffel 
within the 40 days in the charterparty mentioned and 
ftipulated and allowed for thofe purpofes, computed as 
therein mentioned," and the 10 working days over and 
above the faid ftipulated 40 days; but kept and detained 
die faid veffel with a part of the homeward-bound 

* < 7 * , 
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cargo oh board her in the London docks (a) aforefaid for 
35 days after the expiration of the 40 days and 10 days; 
whereby the plaintiff during all the time laft aforefaid loft 
the ufe and profit of his veffel, contrary to the form and 
effect of the charterparty and of the defendant’s cove¬ 
nant in that behalf made ; to the plaintiff’s damage, & c. 
The defendant by his pleas (inter alia) took iffue upon 
the fa& of fuch detention above the 40 days and 1 o days ; 
which being found againft him, and damages affeffed 
thereon at the trial before Ld. Ellenhorough C. J. in Lon¬ 
don ; it was on a former day in this term moved by 


r&xo. 

Rakpaii 

again# 

Lynch, 




The Attorney-General to arreft the judgment; and the 
rule was now endeavoured to be fupported by him, Gar- 
row, and Barrow , on the ground that the breach alleged, 
for keeping the veffel beyond the 40 lay days and the 10 
demurrage days, was larger than the covenant declared 
on; the covenant being only that 40 days fhould be 
allowed to the freighter for loading and unloading the 
veffel, and 10 days for demurrage; and no covenant that 
he would not keep it longer, or that he would deliver it 
up at the end of that time : and therefore they contended, 
that the a&ion of covenant would not lie in this cafe for 
a detention beyond the days allowed; but that the plain¬ 
tiff’s remedy was by an action of trover, or on the cafe, 
as for a tort, or by affumpfit as upon a new and diftindk 
contra£t by implication. And they alked whether cove¬ 
nant could be maintained againft a leffee by indenture for 
holding over after the end of his term. 

(a) The principal queflion at the trial on this part of the cafe, was, 
whether the defendant were liable for a detention of the Ihip »n the London 
docks; which detention was owing to the g-rat prefs of bufinefo in the 
docks at that time, by which the company wtre prevented from unload¬ 
ing this veffel fooner. But he was held liable upon his covenant. 

$.C 1 Comft. Ni. Pri» Caf. 35s* 

N 3 


But 
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But the Court , (ftopping Pari , Topping , and Jlfarryat % 
Sgainft the rule, who Ihortly referred to Stevenfotfs 
cafe (a) ? ) were clearly of opinion that there was an im¬ 
plied covenant in the charterparty not to detain the fhip 
beyond the ftipulated number of days; and that the ac-* 
tion was properly framed in covenant, and not in af- 
fumpfit. 

XiOrd Ellenborough C. J. A covenant is nothing 
more than an agreement of the parties under feal j and if 
they covenant together that it lhall be lawful for one to 
hold the other’s property for a certain time, that is em¬ 
phatically an agreement that he lhall not detain it for a 
longer time, but lhall then give it up to the owner: if 
then he detain it beyond that time, it is a breach of his 
covenant. The pofleflion of the Ihip beyond the ftipulated 
time by the freighter was only unlawful as being againft 
his implied covenant that he would not detain it longer, 
than that time. 

Grose J. agreed. 

Le Blanc J. There is an exprefs covenant between 
thefe parties that a certain time only Ihould be allowed 

(a) I Leon. 324. *Tbe plaintiff had covenanted with the defendant, that 
it JJmld be lawful for the defendant to cut wood for fire and hedge bote, 
wubout making any wajle, occulting more then neccjjary ; and the defendant 
gave bond to the plaintiff, conditioned to perform all covenants. Tl]e 
plaintiff fued on the bond, nnd affigned for a breach of that covenant, 
that the defendant had committed wafle in cutting wood : to which ex¬ 
ception was taken that the condition only extended to covenants to be, 
performed on the part of the lefliee, But the exception was difallowed; for 
it it the agreement of the lejfee t although it be the covenant of the leffor. 
And vide Pordage v. Cule t l Saund. 319. If it be agreed (by writing un¬ 
der feal; between A . and B., that B . Ihould pay A. a certain fum for bis 
lands on a particular day; this amounts to a covenant by A. to convey 
the lands, is being the words of both parties, by way of agreement. 

t© 
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to the defendant to detain the fhip : his detention of it 
therefore for a longer time is in breach of that covenant. 

Bayley J. Where there is an exprefs contra £1 by 
deed between the parties, aflumpfit cannot be main¬ 
tained on any promife arifing by implication of law out 
pf the terms of that contract. 

Rule difeharged. 


i8iq, 

RANPAlt 

againft 

Lyjven. 


Elizabeth Want, Widow, and Gaskoin, Mvndayi 
Executrix and Executor of William Wyatt * 
Want, deceafed, againft Blunt and Others. 


r J^HIS cafe was argued in the lail term by Comyn for the 
plaintiffs, and Raine for the defendant. The argu- 
ment turned upon the particular words of the contract. 
The Court took time to confider of their opinion, which 
yvas now delivered by 

Lord Ellenborough C. J. This came before the 
Court on a fpecial cafe, referved at the trial of an a&ion 
of covenant on two policies of infurance, each dated the 


The rules which 
govern the con- 
ftruflion of 
conditions to 
create real 
eflates do not 
apply to per- 
fonal conrrafts, 
which mult be 
performed ac- 
cording to the 
words and ap¬ 
parent meaning 
of the parties, 
and are not fa- 
tisfied by a per¬ 
formance cy- 


- pres. 

Where one, as a member of a life infurance fociety for the benefit of widows and female 
relations, entered into a policy of aflurance with the fociety for a certain annuity to his 
widow alter his death, in confideration of a quarterly*premium to be paid to the fociety 
during bit hfe } and the fociety covenanted to him and his executors, itq. that if he fhould 
pay to their clerk the quarterly premiums, on the quarter days, during bis life , and if be 
(fiould alfo pay his proportion of contributions which the members of the fociety Ihould dur¬ 
ing lit life be called on to make in order to fupply any deficicnccs in their funds ; then, on 
due proof of his death, the fociety engaged to pay the annuity to his widow: and by the 
rules of the fociety, if any member ncriefled to pay up the quarterly premiums for 15 days 
after they were due, the policy was declared to be void, uniefs the member {continuing m as 
goad bcalb at when the potity expired ) paid up the arrears within fix months, and 5*. per 
month extra t held that a member infqring, having died, leaving a quarterly payment over 
due at tire time of his death, the policy'expired; and that a tender of the Turn by the 
member's executor, though made within 1$ days after it became due , did not fatisfy the requi¬ 
sition of tlie policy and the rules of tire fociety, which required fuch payment to be made 
Ithe member its hit lifetime, continuing in at good health 4 t when the polity expired. 

N 4 f<un<? 
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fame day, viz. the 6th of June 1796. At the trial before 
me in Middlefex aft^r the laft Trinity term a verdift was 
found for the plaintiffs for 1000/. damages; fubje& to 
the opinion of this Court on the following fadts. On 
the 6th June 1796 the defendants, being three of the 
committee of the Life A durance Society for the benefit 
of widows and female relations, executed a policy, reciting 
that Wm. Wyatt Want of Windfor hftd become a member of 
the fociety , according to the deed of fettlement of 19th 
Dee. 1795, inrolled in the Court of King’s Bench, and 
had propofed to make aflurance with the faid fociety for 
an annuity of 50/. to be paid to Elizabeth his wife for 
her life, in cafe fhe fhould furvive him; and had delivered 
in a declaration, fetting forth their refpedtive ages, and 
his ftate of health ; and reciting that the fociety had con- 
fented to allure fuch annuity in conftderat'ton of a quarterly 
premium of ah 13 s. 6d. to he paid to the fociety during the life 
if the faid W. W. Want. The policy then recites that 
W. W. Want had executed the faid deed of fettlement, 
and had paid the premium for one quarter of a year from 
the date of the policy : thereupon the defendants, whofe 
names were fubferibed to the policy and their feals af¬ 
fixed, being three of the committee for managing the 
affairs of the fociety, did, for and on behalf of the laid fo¬ 
ciety, covenant, promife, and agree to and with the faid 
W. W. Want , his executors and admimjlrators > that if he 
{hall well and truly pay or caufe to be paid to the clerk 
and receiver of the fociety for the time being the full 
fum of 2/. 13J. 6 d. qn every 2 §tb of March, 2 Qtb of June, 
2 $tb ^September, and 20 th of December, during the life 
f the faid W. W. W ant, or within fuch time after thqfe 
days refpeElively as is or Jball be allowed for that purpofe by 
fhe rules of the find fociety; and if he {hall alfo pay and 

- contribute 
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contribute his proportion of the monies which the mcmberr 
of the fociety {hall, during his life , be called upon to pay 
and contribute , according to the rules, towards making 
good any deficiency of the funds of the fociety to anfwcr 
the claims upon it; and (hall in all other refpe£ls obferve 
the rules and by-laws of the fociety; then, on due proof 
being made of the death of the faid W. W. U'rrJ, tire 
committee of the fociety for the time being lhall and will 
well and truly pay out of the ftock and funds of the fo¬ 
ciety unto the faid Elizabeth or her afligns, after his death, 
in cafe (he {hall furvive him, one clear annuity of 50/. 
during her life by equal quarterly payments on the 25th 
of March , 24th of June , 29th of September , and 20th of 
December , in every year; the firft payment to be made 
on fuch of thofe days as fliould firft and next happen 
after the deceafe of the faid TV. W. Want. Added to 


1810. 

and Another 

agatnft 

UlUKT 

and Others. 


the policy was a N. B. that, by the rules of the fociety, if 
any member neglect to pay the quarterly premiums for 
15 days after the fame become due, the policy will be 
void, unlefs the member (continuing in as good health as 
when the policy expired) pay up within 6 calendar monthe 
then next all arrears , together with 5/. for every month 
elapfed after fuch premium became due, or 5/. for the 
time elapfed, if lefs than a month. There was another 
policy of the fame tenor and date for another like an¬ 
nuity of 50/. By the rules of the fociety it was amongft 
other things declared and agreed, that if any member of 
that fociety {hould negleft to pay any quarterly premium, 
which {hould be payable for any aflurance, for the fpace 
of 15 days after the fame {hould become due, then the 
policy {hould ceafe and determine, and the aflurance be 
yoid to all intents and purpofes, unlefs the member making 

fuch 
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fuch default Ihould within 6 calendar months next enfuing 
(continuing in as good health as at the time the policy 
was fuffered to expire) pay up all arrears of fuch premi¬ 
ums, together with 5/. for every month which Ihould 
have elapfed. 

The cafe then ftates that continually from the time of 
making the two policies the quarterly premiums therein 
mentioned, which refpedtively became due befoie and on 
the 29th of Sept. 1808, were duly paid within the time 
allowed lor that purpofe : but that the quarterly payments 
which became due on the 20th Dec. 1808 were not paid 
at the time they became due. That IV. W. Want died 
on the 25th Dec. 1808. That he did not in his lifetime 
pay, or tender, or offer to pay, the faid quarterly premi¬ 
ums, which became due on the 20th Dec. 1808, or either 
of them : but that on the 27th Dec, 1808, •which was 
after his death , but within 15 days after the faid loth Dec,, 
when they had become due, the faid two quarterly premi - 
urns were tendered and offered to be paid by the executors 
of faid W. W. Wiant to the clerk 4md receiver of the faid 
fociety, (to whom alfo due proqf of his death was offered) 
who refufed to receive them. 

This cafe has been argued, on the part of the plaintiffs, 
on the ground of its being, or bearing an analogy to q 
cafe of a condition annexed to a real eftate: and it wa$ 
faid that the premium to be paid by the allured was 2 
condition to create an eftate *, that is, that the annuity to 
the wife for her life was to depend on the previous pay¬ 
ments of the quarterly premiums by the hulband, and 
which were to create, as it were, the annuity for the life 
of the wife; and that fuch conditions need not be ftri£tly 
performed according to the letter; but that it is fufficient 
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if fuch conditions be performed as near to the condition 
as may be, and according to its intent End meaning; al¬ 
though the letter and words of the condition cannot be 
performed; different from conditions which ate to de¬ 
stroy an eftate ; for thofe are to be taken ftri&ly. And 
authorities (a) were cited in fupport of fuch diftinclion, 
as to conditions annexed to real edates. But we are of 
.opinion that the analogy docs not hold in the prefent 
cafe, and that the rules applicable to conditions with re- 
fpett to land do not apply. This is a contra£fc of affur- 
ance, and mud be condrued according to the meaning 
of the parties expreffed in the deed or policy. It is an 
infurance on the life of the hufband, not, as ufually is 
the cafe, of a certain fum of money payable on the event 
of his death during the continuance of the policy or in¬ 
furance ; but of an annual payment of his wife, for her 
Jife, in cafe (he Avail furvive him, to commence from and 
after his deceafe. The rijk infured againd is his death ; 
and the premium is a quarterly payment to be made by 
him to the fociety, who are the underwriters, during his 
life. The duration of the infurance is fo long as he (hall 
pontinue to make thofe quarterly payments: but the in¬ 
furance is not to be void if he pay the quarterly premium 
within fuch time after the quarter day as is allowed by 
the Tules of the fociety. The rules of the fociety, as 
ftated in the cafe, are, that if any member fhould neglect 
fo pay any quarterly premium for the fpace of 15 days 
after the fame (hould become due, then the policy and 
^durance thereby made (hould absolutely ceafe and be void 

(a) SbepToutb. 140, i. and Lit. f, 334.337* And the cafes Of 7 *r/*> 
ton v. Stnnifortb, 5 Term Rep. 693 , and Salvin "V. jfamei, 6 Eaft , 571«, 
were alfo sited In the argument. 4 ' 

W! 
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to all intents and purpofes; unlefs the member making Juth 
default fhould within 6 calendar months then next (con¬ 
tinuing in as good health as •when his policy wai Jujfered 
to expire) pay tip all arrears of fuch quarterly premiums, 
and alfo 5/. for every month, and fraction of a month, 
which fhould have elapfed fince fuch premium became 
due. This is the only rule of the fociety allowing any 
further time beyond the quarter day: and by this rule it 
feems to be allowed to the affured or member to keep his 
a durance on foot and his policy in force, on the terms of 
/imply paying up the quarterly premium, if the negleft has 
not exceeded 15 days after the fame became due, without 
any additional penalty, and without the condition, which 
is impofed in cafe of longer ncgleft, of being in as good 
fate of health as when his policy expired. But the plaintiff 
contends, and her whole cafe depends on making out that 
point, that by the true conftru&ion of this rule of the 
fociety, and the claufe in the policy referring to it, it is not 
neceflary that the party whofe life is injured fiould himfelf 
pay or caufe to be paid the premium within the 15 days, 
or in fa£f be alive at the time it is paid * but that it is fuffi- 
cient if any other perfon interefted in the infurance 
fhould caufe it to be paid within the 15 days, though 
the event infured againft might then have happened. In 
order to determine this point, it is material to confider, 
I ft, Whether, at the # time of the death of the perfon in¬ 
fured, the policy were or were not expired; becaufe if 
the policy were expired at the time, the defendants cannot 
be held liable. Now the infurance is for a quarter of a 
year, and fo on from quarter to quarter, and it expires at 
the quarter day: fuch is the clear underftaiiding of the 
parties, as exprefled in the rule of the fociety referred to by 

the 
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the policy, and dated in the cafe; viz. (continuing in as 
good health as when his policy was fvffered to expire), that 
muft refer to the quarter day up to which only the pre¬ 
miums had been paid, and cannot include the further 
term of 15 days which muft be covered by the further 
premium; each premium being for an infurance for a 
quarter of a year only, and not for a quarter and 15 days. 
To this point the cafe of Tarlehn and Others v. Staniforth 
and Others , 5 T. Rep. 695. is an authority. So that the 
death of Want happened during a period not covered by 
the policy $ viz. on the 25th of Dec. Again, by the con- 
ftitution of this fociety every perfon making an infurance 
on his life becomes a member of the fociety, and executes 
the deed of fettlement, as it is Hated in the policy, that 
W. W. Want had done in this cafe ; and is liable to con¬ 
tribute to anfwer the claims made on the fociety: and 
the committee, that is, the defendants, covenant with 
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Want to pay the annuity to his widow after his death, if 
he lhall pay the quarterly premiums on the days fpecified, 
or within the time allowed by the rules of the fociety; 
and if he {hall alfo pay and contribute his proportion of 
the monies, which the members of the fociety {hall during 
his life be called upon to pay and contribute, according 
to the rules of the fociety, towards making good any de¬ 
ficiency. It is clear, therefore, that he was only to con¬ 
tribute to fuch claims as the members of the fociety (hould 
be called on to pay during his life ; and if any calls had 
been made on the 26th of Dec. they could not have af- 
fe&ed him or his eftate *, and yet after he has ceafed to 
be a member of the fociety, it is infilled that a payment 
may be made on his behalf, to revive the liability of the 
fociety to feme perfon at the time of payment of the pre¬ 


miums 
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miiims not a member of the fociety. The whole tenor 
of the policy and rules and orders (hews that no perfon 
can be aflured without being a member* It is a fociety in- 
furihfc each other. The firft ftep required is to fign the 
deed of fettlement, and become a member \ and theft the 
premium is paid by him as a member of the fociety. So 
that no perfon, except he or (he be a member of the fo¬ 
ciety, is entitled to make aflurance with them) and the 
paying a premium for another quarter is making a new 
affurance, though under the former policy. The whole 
frame of the policy, too, (hews that every premium mult 
be paid during the life of the aflured. The agreement 
for the infurance ftated in the beginning of the policy is 
in conlideration of a quarterly premium of 2/. 13 J. 6d 
to be paid during the life ofW. W. Want. The covenant 
of the defendants to pay the wife’s annuity, after Wands 
death, is “ if Want (hall pay or caufe to be paid the 
quarterly premium on every quarter day, during the life 
of Want, or within fuch time after as (hall be allowed by 
the rules of the fociety for that purpofein conftruing 
which fentence, the cxprcflion during the life a/ - Want 
muft be underftood as applying and carried on to the lat¬ 
ter part of the fentence, and is the fame as if the words- 
during his life had been repeated after the words within 
fuch time after , i. e. or within fuch time after during his 
life. It is obfervajde that throughout the policy, the 
words executors or adminijlrators are ufed only once, 
namely, in the covenant of the defendants, where they 
covenant with the faid Want, his executors and admihijlrch 
tors, to pay the annuity to his widow after his death: and 
there, the addition of thofe words was proper and neceifary, 
inafrnuch as the covenant muft necelTarily be enforced by 

his 
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his executors or adminiftrators; the fame not being to be 
performed till after his death. In every other aft to be 
done, it is expreiled as being to be done by Want) or as 
being neglefted to be done by Want, ot by fifth dumber 
of the fociety, without any added words indicating an 
intention that it Ihould be any other than the perfonal 
aft or negleft of the allured. For thefe reafons we are 
of opinion, that the death of W, W* Want, which hap¬ 
pened on the 25th of Dec., was during a period of time 
not covered by the policy; and that on the true conftruc- 
tion of the policy and rules of the fociety, die infurance 
could not be continued beyond the expiration of the 
quarter, which ended on the 20th of Dec., by a tender of 
the premium by his executors after his death, though 
within 15 days after the quarter day; fo as to include 
within the policy the period of his deadi. The confe- 
quence is that judgment of nonfuit muft be entered. 
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of b a county arc* ^HIS was an indi&ment for not repairing the half 1 - 


The King; agatnft The Inhabitants of the County* 

of Bucks. 


evci , y/^Af Cpa,r part of Datchst Bridge lying in the county of Bucks. 
bridge wuh»n The defendants bv their plea, protefting that the 
indiflcd >cr the bridge indi&ed, called Datchet Bridge, was a common 

non-iepairoi 0 ° 

it, they tan public bridge, and that the fame never was ufed for all 

pica that fom? the fubje&s of the king by themfelves, and with their 


pica that fom? the fubje&s of the king by themfelves, and with their 
bodjr^ pohuc'or r horfes, carriages, &c. in manner and form as in the in- 
fijSe* -t *nd* diriment alleged; pleaded that long before and at the 
every bridge in time of ere£Hng the bridge in queftion, Queen Anne was 

the^ttlcute oi by feifed in her demefne as of fee, -in right of her crown, of 

c ”5f € tak^t o ' an ancient ferry with the appurtenances, called Datchet 

bridge^oMhis Ferry, acrofs the faid river Thames, at the fame part thereof 

purpofe. where the faid bridge was ere&ed, for carrying over that 

Thtrefure 0 

wt ere queen river all perfons and their horfes, carriages, &c. in boats 
winnt, ill 1708, t r . 

lor her greater kept by he* the^e for that purpofe for certain ancient 
paffin^toTnd" tolls, &c. therefore due and payable: and the queen being 
CaiSef bufr a fo feifed, and being defirous to relieve herfelf, her heirs 
^bame^lt^Dct ^d fuccefiors from the burthen and exper.ee of the faid 
tbit, w the com - f e rrv, &c. on the 1 ft of Jan. 1708 at her own charge 

mon highway J _ 0 

leading irom ere£ted a bridge acrofs the faid river at the fame part 

London to fVmd~ - - . 

for, m lieu of thereof where the faip ferry was lituated, being the faid 
with a bridge in the indictment mentioned, in order that, the 

tefthe cK>wn^ ed fubje&s of the queen, &c. by themfelves, and with their 

Jityd fhe and Her 

fticceffors maintained and repaired the bridge till 1796, when, being in pan broken down, 
thp whole was removed, and the materials cohverted to the ule of the king, by whom 
the ferry was je-clUhlifhed as before: held that the inhabitants of the county of Buch , 
who, in anfwer to an imi.Ament for the non repair of that part of the bridge 1 j years af¬ 
terwards, pleaded thefe matters, and traverfed that the bridge was a common public bridge. 


be a fubhc 
bridge for this 
purpofe. 

Therefore 
where (£ueen 
jfniie , in 1708, 
lor her greater 
convenience in 
pacing to and 
from tVindfor 
Cattle, built a 


woe bound to rebuild and repair it. 


horfes. 


6 
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horfes, carriages) 8 c c. might go over the fame at their 
firee will and pleafute, in lieu of their ufing the faid ferry. 
That from the building of the faid bridge until the re¬ 
moving of the fame as aftermentioned, the faid bridge has 
been repaired when neceflary at the expence of the faid 


i8ioi 


The Kiw« 
ageutfl 

The lnhdbitaot* 
of 

Bucks* 


queen and her royal fuccefiors-. That the now king, 
being defirous to remove the faid bridge) and in lieu 


thereof to re-continue and re-eftablifh the ufe and exercife 


of the faid ferry) and to receive and have the enjoyment 
and benefit of his tolls, &c. thereto belonging, on the ill 
of Jan. 179 6 did take down and remove the faid half part 
of the faid bridge in the county of Bucks; the faid half 
part being then in gbod repair; and carried away and 
converted the materials thereof to his own ufe; and did 
thereupon re-eftablifh and re-continue the ufe and exer¬ 
cife of the laid ferry, as the fame was in ufe and exercife 
before the ereCting of the faid bridge. That from the 
time of removing the faid bridge by the now king hither¬ 
to, being for 13 years and upwards, all the king’s fubjects 
have ufed and ftill ufe the faid ferry in the fame manner, 
as they were accuftomed to ufe the fame before the 
ereCfcing of the bridge; without this that the faid bridge in 
the indictment mentioned was a common public bridge* 
and ufed for all the king’s fubjeCts, &c. iri manner and 
form as in the indictment charged. At the trial before 
Lord Ellenborough C. J. at Wejiminjiery the defendants 

were found guilty, fubjc£t to the opinion of the Court on 
* 

the following cafe. 

Queen Anne was feifed in fee in right of the crown of 
an ancient ferry, with the appurtenances, called Datchet 
Ferry , acrofs the rivet Thames , for the pafiage over thkt 
river of alt perfons, horfes, carriages, and cattle, in boats 
Vol. XII. O kept 
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kept by her there lor that purpofe* for certain ^acieot 
toUs $ and being fo foiled) about the year 1706 buU* a 
bridge aprofo the riyer about five yards above the place 
where the ferry was fituated. The fign manual of her 
majefty to, the Lord High Treasurer for building the feid 
bridge is as follows i viz.: Anne R,. Whereas we have 
given directions <0 our trufty and well-beloved Samuel 
Travers Efiq., our furveyor-general, for building a bridge 
at Datchet, near Windfor* over the river Thames* for the 
better convemency of our paflage to and from our caftle 
at Windfor: and whereas our faid furveyor hath made a 
Computation, (which is hereunto annexed)) of what tim¬ 
ber he thinks will be neceiTary to build the faid bridge: 
and it being reprefented to you by Edward Wilcox Efq. 
furveyor-general of our woods on the fouth fide of Trent > 
that there is timber in Windsor Bereft proper and fufficient 
for the faid works: Our will and pleafura is, and we do 
hereby authorize and command you to iflue forth your 
Warrant unto the (aid Edward Wilcox* dire&ing him with 
the affiftance of the proper officers of the faid fere ft, to 
ipark, fell? and cut down fp much timber (unfit for the 
fervice of the navy,) in fuch places where the fame may 
moft conveniently be fpared within the faid, foreft, as witt 
he fufficient for building the feid bridge purfuant to the 
faid computation hereunto annexed, and to deliver the 
timber when felled to the faid 5. Travers* or whom he 
{hall appoint to receive the fame, by indenture to be made 
between the faid S. Travers on the one part, and the faid 
E. Wilcox on the other part, &c.: and in cafe on con¬ 
verting the faid timber any parts thereof be found fervice- 
able for the navy, you aye to dired the faid £• Wilcox to 
deliver fuch timber to a proper officer of the navy by. in¬ 
denture 
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denture for the fervice Of oar navy, a» hath bden ufual n 
the like cafes* And you are further to dire& the faid 
£. Wilcox to foil the lops, tope, bark, and offal Wood of 
the whole for the beft advantage that can be got for the 
lame for our ufe, and to account for the faid fervice be* 
fore the auditor of our county of Bucks on or before the 
laft day of Hilary term next. And for fo doing this foaU 
be your warrant. Given at our court at Kenjinpon the 
25th day of March 170 6, in the 5th year of our reign. 
By her majefty'a command, GMphin." This Was di* 
re&ed to the Lord Treafurer GxUphin. This bridge wa* 
conftantly repaired by her majefty and her royal foe* 
ceffbrs, from time to time, until the year 1771, when the* 
forveyor-general having reported to the Lords of the 
Treafury, that the bridge had become ruinous, and 
" muff: of neceffity be taken down : that it .had been built 
“ and always repaired by his majefty, who had frequent 
** occasions of pafliag over it $” an order was made b f 
the Lords of the Treafury in 177a to build a new bridge 
with done piers; which bridge, being the bridge men* 
tioned in the indictment, was finifhed in 17 7at an ex* 
pence of 5187 /. 6s. to his prefent majefty, who from 
time to time repaired the lad-mentioned bridge at hit 
own expence, until 179 6, when it being much out off 
repair, and haying, given way and fallen in on. the part 
■which lies in Buckinghampjire y and becoming*thereby 
wholly impalLble, the wooden part of it was taken dwit 
by hit prefont majefty, and the materials were fold o£ 
otherwifo converted to hk own ufe. The faid bridge it 
fituate is a principal highway from London to W"indfir % 
and has always, except when it became at different times 
impaifible for want of repair, and when it was rebuilding 
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1810. & tforefaid, until it was finally taken down in 1696, been 

ufed by the public on all occafions, for all purpofes of 
agcdnft palTage over it, without any toll ever having been paid of 
The inhabitants demanded. and was, during the difcon tin nance of the 

Buck*. ferry, the means of paffing the Thames in the faid high¬ 
way, and was at all times of great public ufe and conve¬ 
nience. At the time when Queen Anne built the firft- 
mentioned bridge, {he discontinued the ufe of the ferry, 
and the faid ferry remained fo discontinued from that time 
until the bridge was finally taken down in 1796, when 
his prefent majefty re-eftabliflied the faid ferry, which 
hath been ufed for the public ever fince, and ftill is ufed 
* by them for the puTpofe of pafltng over fat Thames at the 

place a fore faid. During the time the ferry hath been in 
the hands of the crown, the fame hath been and ftill is 
maintained at the expence of the crown, and the public 
have at all times ufed the fame toll free. The queftion 
for the confideration of the Court was, whether this were 
a public bridge, the part of which, lying in their county, 

the defendants were liable to repair and rebuild. 

• - # 

Bowen , for tile profecutfon, contended that this was a 
public bridge, and therefore the county were bound by 
law to repair it, unlefs they could throw the burthen upon 
feme other perfon. The circumftances of its having 
been built in a public highway, having been always ufed 
by the public, and Wing found to be of great public con- 
* venience, eftablifti it to be a public bridge within the prin¬ 
ciple of all the cafes: and this conclufion is rather 
confirmed than otherwife, by the fa£1 of its having been 
originally built by the crown for the particular accommo¬ 
dation of the fovereign. Even if a private man build a 

2 bridge 
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bridge for his own convenience, but dedicate it to the j8io. 

public, by fuffering them .to have the general ufe of it, “ 

and they do accordingly ufe it, and it is in fadt a public egainft 

... - ...it Thelntobitantt 

convenience, the burthen of repair is thereby thrown.upon of 

the county at large. Rex v. The Inhabitants of the County Bucit6, 
of Glamorgan (a), the Glujburne Bridge cafe (b), and The 
King v. The Inhabitants of the W. R. of Torkfhire (c), efta- 
blilh this do&rine. While the crown kept up the ferry* 
it was not competent for the county or any individual to 
have built -a bridge in this place, as that would have been 
in derogation of the right of the crown to the tolls of the 
ferry : and in Payne v. Partridge (d) it is faid that the 
owner of a ferry could not let -down the ferry and put up 
a bridge, without licence and an ad quod damnum. 

The crown however might do this by its prerogative j and 
having once ere&ed the bridge and fuffered the public to 
ufe it for their convenience, the legal confequence fol¬ 
lows j for it would lead to great public inconvenience if 
the ferry and the bridge could be fubfbituted the one for 
the other from time to time. It can make to difference 
that the materials of the old bridge were taken away by 
the crown j for when the ruins of the old bridge were 
taken down, the property in the materials reverted to the 
crown, at whofe expence the bridge had been built (e). 

But if the crown had no right to take them ajvay, they 
may obtain redrefs by petition of right. Neither can the 
conftant repair of the bridge fince it was erefled by the 
crown vary the queftion, though it might have been ufed 
£S an argument that the bridge was in fa£t built and fuf- 

(4) Before Lord JCeityon C. J. in 1788, I Bae. Abr. by Gv»Uim t 535, 
jtnd zEaJl, 356. 

(£) 5 Burr. *594. and * Bla:. 687, (c) * Erf, 341. 

£d) 1 pallt. 12* and 3 Mvd. 289. (e) Herrifon v. Farin' , 6 Eafi t 154. 
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r^W, ^ contended that the county were not 
bound to sepair the bridge; it was not built in the oi> 
CWfl highway, but feverol yards on one fide of it* and 
Xherv&u oven if built by a private perfan, it, could not 
have bees isdi^ted as a nufance in the firft inftance. \_Lt 
fllgut}, How is that ftatement to be reconciled with 
tk finding in the fpecial cafe, that the bridge is built in 
t principal highway ?] It has become a principal high, 
way toe by the vfing of the bridge ; but taking aU the 
eircum&aucee of the cafe together, it appears not to have 
been in the highway at firft. [Lord Ellcnborough C. J. 
\t is toed to be now in a principal highway from London 
to IVindfor ; and we mull prefume that it was lb from 
the firft ufer of it * being built fer the convenient pafiage 
pf her majefty along the old highway.] Then taking k 
to be fe j yet, ift, if the queen meant to retain the do¬ 
minion of the bridge to hcrfelf, her fuffering the public 
to ufe it will not make it a public bridge againll her con, 
feut. adly* The Ms of this cafe Ihew that fee did retain 
fee dominion of k. 3^1/* Since the Hat. i Amu J}. I • 
tm f. $. there can be no grant of a bridge by the crown 
to the inhabitants of a county. Firft, Where the builder 
<rf a new bridge feews by his ads that he means to re, 
tain the dominion over it, it does not become a public 
bridge by his merely fuffering the ufe of it by the public. 
The allowance to the public of a limited or temporary ufe 

of it would clearly not be deemed an abandonment of the 

bridge 
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bridge to them. If onfe who was bound to repfdr aawfc* 
cient bridge ratione tenurje Were to build a new bridge 
at a little diftance while the old one was under repair, 
that could not be deemed an abandonment of the new 
bridge, but the public would ftill have a right of paflage 
over the old bridge when repaired. So here, upon the 
removal of the new bridge, and the reiteration of the an¬ 
cient ferry, the right of the public to ufie the latter would 
be refum^d. In the cafes cited of Gdvjbtfm* Bridge (a) 
and Pace Gate Bridge ( 1 ), they were etfe&ed for the »J6- 
prefs purpofe of being dedicated to the public life; and 
the Glamorganjhire Bridge (c) was ftated to be built in the 
king’s* highway. Then, 2dly, the fa&s here ftated lhew 
that the crown meant to retain the dominion over Datchd 
Bridge during the time it was in exiftence. The warrant 
for building it (hews that the queen only looked to her 
own convenience: the bridge was conftanriy repaired by 
the crown; which is a continuing a& of ownerfhip, and 
rebuts any prefumption that die crown had abandoned it 
to the public: in 1771 the king pulled down the old 
bridge, and in 1775 built the new one; ahd this* again, 
was pulled down by the king in 1796, when the materials 
were fold for his majefty’s benefit; which wits the moft 
complete aflertion of ownerfhip. [Lord Etlenbbrongh C. J. 
If it had become a public bridge before that tiine, the 
mifconception of the crown as to its own right would not 
alter the right of the public.] It it available as eviddhce 
that the crown never meant to abandon the bridge to die 
public: the fame intention waS evinced by the beeping up 
of the ferry: it was an experiment of the fovettttgft to (be 

(*) j Burr. *594. (*) 1 Eafa 34s. Qh #4 ». 3 jf. * 
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whether the ferry or the bridge belt anfwered the purpofe 
of the royal convenience. Then as the ufer of the bridge 
by the public from 1775 would, if unexplained, be evi¬ 
dence of their, adoption of it \ fo the ufer by the public of 
the ferry fince 1796 is alfo evidence of their re-adoption 
Of their ancient right. 3dly, Since the flat. 1 Ann.Jl. i. 
c. 7./. 5. reftraining grants of crown lands for any longer 
period than 31 years or 3 lives, the crown could not 
abandon the land on which the bridge is built in perpe¬ 
tuity to the county. [Grofe J. It is not ftated to be 
crown land: it is only ftated that the bridge was built in 
the public highway, which may be the land of a fubjedfc 
as well as of the crown.] The Court would rather pre¬ 
fume that it was the land of the crown, than that the 
king had invaded the property of the fubjeft. [Lord 
Ellenborough C. J. If it were the land of a fubje£t, his 
acquiescence would be evidence of his aflent to dedicate 
it to the ufe of the public. But I draw no prefumption 
either way: you afiume it to be the land of the crown, 
in order to raife the argument. Baxley J. The title to 
the. land may ftill remain in the crown, though the bridge 
is public.] Confidering it only as a grant of a right of 
pafiage, ftill the crown could not grant it to the fubjeft. 
\Le Blanc J. The queftion does not arife upon the cafe, 
as ftated.] 




“ Bowen in reply obferved that the intention of the 
crown to continue its dominion over the bridge 
cannot control the operation of law arifing from the 
pujftfe ufer of it. And as to the acquiefccqce of the 
public for the laft 13 years in the demolition of tire 
bridge, it could only be evidence in any cafe of 3 grant 


or 
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or releafe, and the public cannot grant or releafe any 
right. He concluded by faying that it was a * cafe of 
confequence, and other gentlemen had taken not s for 
a fecond argument if the Court entertained any doubt 
upon it, 
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Lord Ellenborough C. J. The only queftion is, 
whether it were a public bridge. The cafe is of novelty 
fufficient to induce us to take it into further confidera- 
tion; and if we (hould entertain more doubt upon it 
than we do at prefent, we fhall order a fecond ar¬ 
gument. 

His Lordlhip, on the laft day of term, delivered the judg¬ 
ment of the Court.—This was an indi&ment againft the 
inhabitants of Buckinghamjhire for not repairing the half of 
Datchet Bridge lying in that county. The defendants pleaded 
fpecially, with a traverfe that the bridge was a public one; 
and upon the trial before me at Wejlmwjkr> a verdift was' 
found againft them fubjett to a cafe. [His Lordfhip 
then dated the fubftance of the fa&s found in the cafe; 
after which he proceeded]—The queftion referved upon 
this cafe for the confideration of the Court is. Whether 
this were a public bridge, the part of which lying in their 
county the defendants were liable to repair or rebuild. 
The county not having tendered an iflue by their plea 
thaf arty other defeription of perfons, i. e. that any body 
politic or corporate or natural perfon or perfons were 
liable to the repair of the bridge in queftion, the burthen 
of repairing the half part of the bridge which was fituate 
In Bucldnghamjhtre will reft upon the defendants, if it be 
under the circumftances a pulltc burthen to be by law 

impofed 
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impofed upon any body. And that depends upon the 
fmgle queftton made at the clofe of this cafe, whether 
this were a public bridge. None of the cafes cited pro- 
fefs to give an immediate definition or defcription in 
terms of what {hall be confidered " public bridges $* 
although a diftinftion between a public and a private 
bridge is taken in 2 Infi. 701. and made to confift princi¬ 
pally in it6 being built for the common good of all the 
fubje&s, as oppofed to a bridge made for private purpofes; 
and the inftance put of a private bridge is a “ bridge to 
a null which ui. was bound to maintain over which B. 
had paflage.” And the words themfelves, i. e. “ public 
bridges,” do not occur in the ftat. of 22 H. 8. c. 5. called 
the ftatute of bridges. But the fenfe of thefe words may 
be very diftin£Uy inferred from that ftatute, which em¬ 
powers the juftices of peace in their general Seftions to 
inquire of (< all manner of annoyances of bridges broken 
in the highways” and applies to bridges of that defcrip¬ 
tion all its fubfequent provifions j and amongft others, 
that, which cafts upon {hires and ridings the repair of 
bridges fituate within them (and without any city or town 
corporate)” where it cannot be known and proved what 
hundred, riding, wapentake, city, borough, town, or pa- 
rilh, nor what perfon certain or body politic ought of right 
to make fuch bridges decayed, i. e. fuch bridges broken in 
highways . Inferring* therefore from the ftatute that t 
bridge in a highway is a public bridge for all purpofes of 
repair connected with the ftatute of bridges, we have only 
to refer to the cafe before us to fee whether this be a 
bridge in a highway. “ And upon fuch reference we find 
it exprefsly ftated to be « a bridge in a principal high* 
way” and of courfe, as public as the highway itfelf ii 
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in which it is Gtuate, and of which for the purpofe of 
paffage it muft be understood to form a part, I.fay, 
moil be understood to form a part, hecaufe if it had been 
a bridge built for the mere purpofe of conne&ing a pri¬ 
vate mill, for inftaiice, with the public highway, or for 
any other fuch merely private purpofe; although the 
public might occafionally participate with the private 
proprietor in the ufe of it, the bridge Would not merely 
on that account neceflarily become a part of the highway. 
It has been faid, that this is to be considered as a private 
bridge, becaufe in the warrant of her majefty Queen 
Anne for the building of it She defcribes it as being buih 
“ for the hotter conveniency of her paflage to and from 
u her cattle of Windfor But if the words themfelves 
could be considered as importing a mere purpofe of pri¬ 
vate conveyance and life *, and which with reference to the 
public ttation and dignity of her majetty, and the public 
refort which mutt be had to her in the {dace of her resi¬ 
dence, can hardly be; yet the cotemporary as well as the 
immediately fubfequent and continued ufe of this bridge 
on the part of the public, without any interruption, thews 
conclnfively that her majetty contemplated a more gene¬ 
ral and public ufe of the bridge which the had built; 
indeed that the contemplated an ufe of the bridge as 
public as that of the ferry had been, which was difeon- 
tinued upon the erection of the bridge. But it may be 
afkqd, is every fort of bridge, eretted as it may happen 
to have been for a temporary purpofe during a time c £ 
flood or the like, and which may have rendered the or* 
dinary fords impaflable, or the ordinary means of paflage 
impracticable, to be confidered as a bridge in a highway, 
to be repaired when broken down, according to the pro* 
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1810. vifions of the flat, of Hen. 8.? The anfwer is, certainly 
~ not. A merely occafional fubftitute of this nature, re- 

TheKlNH . 

agtinfl moved as loon as the temporary purpofe of its erection 
The Inhabitants j g an f were ^ j s not a bridge within the contemplation of 

Btczs. this aCt, which certainly relates only to bridges refpe<£t- 
ing which a reasonable qudlion may arife as to 44 who 
ought to make them,” and not to thofe, refpeCting 
which no queftion can ever arife whether they ought as 
a matter of public obligation to be made at all. If the 
meaning of the words 44 public bridge ” could properly be 
derived from any other lefs authentic fource than the 
ftatutable one I have mentioned, they might fafely be de¬ 
fined to be fuch bridges as all his majefty’s fubjeCts had 
tifed freely and without interruption as of right, for a 
period of time competent to protect them and all who 
fhould thereafter ufe them from being confidered as 
wrong-doers in refpeCt of fuch ufe, in any mode of 
proceeding, civil or criminal, in which the legality of 
fuch ufe might be queftioned. And if a free and unin¬ 
terrupted ufe of a bridge for near 90 years be not fuffi- 
cient for the purpofe of fuch protection, I am at a lofs 
to fay what length of time, or that any time, however 
Jong, could be effectual for the purpofe. The circum- 
Jtances of the removal, and application of the materials 
of the bridge to his majefty’s ufe, cannot render it lefs a 
public bridge within the flatute, if it had effectually 
become fo prior to that period: and the only way in 
which that circumftance operates is in the way of evi¬ 
dence, and in order to eftablifh that the bridge was in its 
origin and purpofe a private one $ a fuppofition which 
is in this cafe entirely repelled by the free and continued 
life of it on the part of the public from the moment of 

its 
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its confirmation about the year 1706 to its downfall and 
deftru£lion in 1796. It is unneceflary to pronounce 
what effect, if any, the feveral circumilances Rated may 
have upon the legal exigence of the ferry in qucRion. 
ypon that lubje£l we have af prefent no occafion to in¬ 
timate an opinion. It is enough for us to fay that nei¬ 
ther the original exiftence and ufe of the ferry, nor its 
difcontinuance afterwards, nor its renewal fince, have 
the effe£t of either precluding or qualifying the operation 
of the ftatute of bridges in refpe£l to the bridge now 
under confederation. Upon the whole, therefore, in 
conformity with the letter and fpirit of the Ratute of 
bridges itfelf, and with all the cafes which have in later 
times been decided upon this fubje£l,and particularly with 
that of Glajburne Bak Bridge, (Rex v. The Inhabitants of 
the Wejl Riding of Yorkjhire, 5 Burr , 2594.) and the prin¬ 
ciples there eftablifhed, and fince recognized in feveral 
fubfequent cafes, we are of opinion, that this bridge, 
fituate in a principal highway, and ufed, as it fo long 
Was, for all perfons as a public bridge, and being alfo of 
great public ufe and convenience, was and is a bridge 
repairable (as to the half part now in queftion) by the 
county of Bucks , in which it was until the period of its 
late dilapidation and deftru&ion fituate; and of courfe 
that the verdift found in this cafe againR the defendants 
muft Rand. 
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Truckenbrodt agsinjl Payne. 

T° an a&ion for an affault and falfe imprifonment 
the defendant pleaded, iff, not guilty, 2dly, that 
the plaintiff was an alien enemy j and 3dly, that the 
plaintiff having committed a felony, the defendant gave 
him in charge of a conflable to be taken before a magif- 
trate. Abbott thereupon obtained a rule calling on the 
defendant to fhew caufe why the rule before made for 
pleading feveral matters fhould not be discharged, on the 
ground that the Court would not Suffer a plea of alien 
enemy to be pleaded with any other matter. W* M. Taun - 
ton t on fhewing caufe, laid he was not aware of any ge¬ 
neral practice of the Court not to fuffer alien enemy to 
he pleaded with other matters i though in Shombeck v. 
T>e La Cour (*), it had not been allowed to be coupled 
with a plea of tender to an a&ion of afiumpfit. But 
this' was an a£Hon of a very different jiature, and there 
was no reafon for preventing the defendant from availing 
himfelf of eypry legal defence againft it. 

The Court however faid it was now tW pradkidt 
here as well as m C*B„ hot to fuffer the plea of alien 
enemy to be pleaded with other matter inconfifttnt 
with it* and that the Court in feveral instances of 
late had withdrawn permiflion to plead feveral mat¬ 


ters. 


(*) »o £#, j»6. 
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ters, unlefothe defendant agreed to ftrike out the plea 
of alieh enemy: but on this occafion they gave 
Tauntm leave to ele& which of the fpecial pleas he 
would abide by. 
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J. Proffer and Cathinne Williams, (then Profit,) daugh- [^thlufeomc 
ter of the faid J. Prcjfer , t*f the fecond pai t, and T. Gt ijiti * a nd 

and A . Barpes (truftees) of tl# third part j after reciting m bird dower* 

w 0 rcr nmrfrrrotrc 

hrft atic< other 

iom of the marriage in tall fna'e j rcmairdi-r to the hifl itndl other dauehtci' in ra ] male; 
ttmjwder r« tht bttrs cf tit let 1 } oj tit atd *mj< , utmndtr to tit ncht heir* 

ot the hulbahd t the wile turvived the },n/b*nd, and hid no ifTue* and alter poffiHhty 
of iflTut by the hulbind extinff, htld thit (he wa ft itit in Mil ^ftcr polTihil <y, Ac ; 
that (he was unitnpeachalk ot wafU, and was u tit 1 1 «c> i’t 1 re pert) 01 thi tirnUr wiien 
eiit by her. * 
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1810. 

Williams 

egamft 

Williams. 


the intended marriage, it was witnefled that in con fide ra¬ 
tion thereof, and of 1000/. paid by John Proffer to Dafttel 
Williams for the marriage portion of Catherine, and foi 
fettling the lands, &c. after mentioned to the ufes therein 
limited and declared, See. Daniel Williams conveyed to 
the truftccs and their heirs a meffungc and other pre- 
mifes called New Wonaffovs, and other clofes of land 
named in fuch fettlement, containing together 130 acres ; 
and alfo a tenement and lands belonging thereto, called 
Worthy Brook Lands , containing 75 acres, all in the parifli 
of Wonafoor „ to hold to the trulleca and their heirs to 
the ufe of Daniel Williams in fee until the marriage, and 
after that to his ufe for life, without impeachment of 
wafte 5 remainder to the ufe of the truftccs to preferve 
contingent remainders remainder to the ufe of Cath, 
Proffer for lif £,for her jointure, and in bar of dower; and 
after the feveral deceafes of D. W. and C. P., remainder 
to the ufe of the fir ft and other fons of the marriage in 
fucceflion in tail male ; remainder to the firft and other 
daughters of the marriage in fucceflion in tail male ; and 
in default of fuch iffue, to the ufe af the heirs of the bodies 
tf Daniel Williams and Catherine Proffer; and in default 
of fuch iffue, to the ufe of the right heirs of Daniel 
Williams for ever. The indenture alfo contained a power 
to Daniel Williams during his life, and after his deceafe 
to Catherine Proffer during her life, by indenture to de- 
mife and leafe all or any part of the premifes for* any 
term of years not exceeding years, to commence in 
poffeflion, and not in reverfion, or by way of future in- 
tereft, ft as no fuch dimifes or leafs , by any exprefs words 
therein contained , Jhould be made dfpunifbable of nva/fe % 
The marriage between Daniel Williams and Catherine 
Proffer afterwards took place, but they never bad any 

iffue* 
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iffue. And Daniel Williams afterwards, by his will, 
properly ■ executed and attefted, dated the 5th of Feb . 
1803, devifed, from and after the deceafe of Cath • 
Williams , all his melfuage, lands, &c. called New Wo-' 
naflow and Worthy Brook , in the parifh of WonaJlow y and. 
all other the fettled lands, to his nephews Evan Williams 
and Daniel Williams , (the plaintiffs) as tenants in com¬ 
mon in fee. The teftator died in 1804, and left Cathe¬ 
rine his widow, and his fa id two nephews, him furviving ; 
one of whom, Evan Williams , is his heir at law. Upon 
the teftator's death his widow entered into and hath fince 
been in poffeffion of the fettled eftates. There are a 
great many oak and afh timber trees growing on fuch 
fettled eftates fo devifed to the plaintiffs: and the de¬ 
fendant, Catherine Williams , having threatened to cut 
them down, in order to fell the fame for her own ufe, 
the plaintiffs filed their bill in Chancery againit her; 
praying for a perpetual inj unilion, to reftrain her from 
cutting down any timber trees growing upon the fettled 
eftates. To which bill the defendant demurred, becaufe 
the plaintiffs were not entitled to fuch relief: and it was 
infilled by her, that ihe took fuch eftate and intereft in 
the fettled eftates, by virtue oi the faid indentures of leafe 
and releafe, as entitled her to cut the timber grow* 
ing upon them for her own hto<- fit. And upon the ar¬ 
gument of fuch demurrer the Lord Chancellor ordered 
this cafe to be made for the opinion of the Court, upon 
the following queftions: 

Firft, Whether the defendant, Catherine Williams , were 
unimpeachable of wafte upon the ell ate and premifes 
comprised in the indentures of leafe and releafe or fettle- 
ment in the bill mentioned ? Secondly, Whether, having 
4Ut timber thereon, Ihe be entitled to the timber fo cut, 

P 2 as 
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181$. as her own property? And, thirdly. Whether the de- 
__ fend ant's eftate for life merged in the tenancy in tail after 

egawft pofiibility of iffue extinct i 

W^UJAMS. 

Dampter argued for the plaintiffs in laft Michaelmas 
term, and contended for the negative of the feveral ques¬ 
tions propofed. If Catherine Williams were to be con¬ 
sidered as tenant in tail after pofiibility of iffue extinfl, 
he admitted, upon the diretf authorities of Co. Lit . 27. 
and 2 htfl. 302., that fhe was not impeachable of wafte t 
though it did not follow that the timber cut would be her 
property. But, firft, he denied that her eftate for life 
merged in her remainder in tail after pofiibility (a). The 
two eftates are faid to he equal in quantity, and to differ 
only in quality; therefore there can be no merger; for 
that is only where a greater and a lefs eftate come to¬ 
gether in the fame perfon. A life eftate may be ex¬ 
changed (b) with a tenancy in tail after pofiibility &c.; 
•Which {hews their equality as to quantity', and it would be 
abfurd that one eftate equal in quantity to another fhould 
merge in that other; and by the third refolution in Lewis 
Bowks’s cafe (c) the life eftate dees not merge in the eftate 
tail after pofiibility &c. There indeed the tenant for life 
with remainder in tail after pofiibility. See. was held en¬ 
titled to the timber of th^ barn which was blown down ; 
but there are thefe* dilUndlions between the two cafes, 
that there the hufband and wife were before the birth of 
iffue feifed of an eftate tail in pojjijfion y liable only to be 
devefted by tire birth of iffue male and converged.into 
: eftates for life without impeachment of wafte, with re¬ 
mainder in tail: and after the birth and death of the iffue 

•• 

{a) Co. Lit. : 3 . a. Lttvis Bowin'* cafe, ad RefoJuttafi, j,i Rip. fa. a. tc t. 
(f>) lb.d. 10 11 JUp.X*. 


male 
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male, and the death of the hufband, the wife was held 
not to be tenant in tail after poflibility, See. but to have 
the. privilege of fuch a tenant for the inheritance which 
was once in her. Now here the widow' is merely feifed 
of an eftate for life, with a remainder in tail after pof- 
fibility, Scc. in fucceflion and in the fame deed power 
is given her to leafe for 21 years on condition of making 
the leflee puniihablc for watte. [Bayley J. That power 
was neccfiary, otherwife the flrft fon of the marriage 
coming info potTetTion would not have been bound by the 
* leafe. Lord EJlenborcugh C. J. If die cut down tiecs, at 
whofe fuit could flie be impeached for wafte ?J Sup- 
pofuig the perfon entitled to the intervening remainder in 
tail after poflibility See. were not the fame perfon as the 
tenant for life in poflefliou, fuch intervening remainder 
would not dev eft the right of the firft tenant in remain¬ 
der of the inheritance to the timber: then it feems to fol¬ 
low that if the eftate for life be not merged, the fame per- 
fon having the two eftaies *in fuccclfion would not affect 
the right of the owner of the inheritance. Another quef- 
tion arifes, Whether thefe eftates, ^having been fettled 
upon the wife provifione viri, be not within the ftat- 
11 H. 7. c. 20 . made againft alienations by the W'ife of 
the lands of her deceafed hufband fettled upon her for 
life or in tad. In Cook v. Wwfordy HU. J701 (<»), a 
jointrefs, who was tenant in tail after poflibility &c., was 
l\pld to be within the ftatute, and therefore* re ft rained 
from committing wafte j the timber being part of the 
inheritance. That cafe, if accurately reported, is de- 
ciflve; but fearch has been made, and no account of it 
is to be found in the Regiftrar’s Book j therefore fume 

(a) 1 Eq. CnJ. Air. »»i. and ib 40* by the narv\e of C.ik v. Tf^Ury. 

f ^ doubt 


313 

1810. 


Wn i raws 

Wit LIAMS* 



2*4 


CASES in EASTER TERM 


1810. 


Wit IMMS 
agairtjl 


doubt has been thrown upon it, otherwise the prefect 
queflion would not have been fent here. But even be¬ 
fore the flatute, fuch tenant in tail after poffibility could 
not have fuffered a recovery ?n?i aliened the inheritance: 
yet if fhe could cut and convert the timber to her own 
ufe, which is often of more value than the mere foil, 
part of the land might be taken and wafted, againft the 
manifeft intention of the flatute. And as timber paffes 
by the word land , this cafe falls within the precife words 
of the flatute : and there is no reafon for reftraining the 
words of it, as this cafe is equally within the mifehief 
meant to be guarded againft. The only difficulty is upon 
the remedy given by the flatute, which is by entry y and 
which cannot apply to timber cut; and alfo upon the 
provifo at the end, that the widow may aliene for her life, 
which is equally inapplicable to the fame fubjecl-matter. 
But, by Lord Coke ( a ), the cffcCt of the flatute is to ftrip 
every tenant in tail provifione viri of the power of cutting 
timber, as a mode of alienating the inheritance. [Bayley h 
Do you mean to contend that if the tenant in tail had 
had iffue, fhc could not have cut timber ?] If (he were a 
jointrefs * provifione viri, fhe could not. [Lord Ellcn~ 
borough C. J. It is one thing to fay that timber Handing 
is land j but it is another queflion whether committing 
wafte by cutting it down can be faid to be an alienation 
of the land.] A jointrefs provifione viri could not fell 
±he timber {landing ; but if fhe could cut it down and 
then fell it, fhc would be enabled to do that indirectly 
which the law does not allow to bg done direCtly. But. 
fuppofing the widow wa$ not impeachable of wafte, ftill 

v 

(a) Co Lit. 365. b. Vide the cafes upon the expofition of the rtarufe 
©olle&ed there, and in p. 3x6. b. 
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(he has no property in the trees when cut down; for it 1810. 
as faid in Herlahertden 1 * cafe (a) that “ if tenant in tail f 

W Witt AMS 

after poflibility 8 c c. fell the trees, the leflor (». e. there, againft 
the next in remainder of the inheritance) (hall have them ; 
for inafmuch as he has but a particular intereft for life in 
the land, he cannot have an abfolute intereft in the trees ; 
but he (hall not l>e puniflied in wafte, becaufe his ori¬ 
ginal eftate is not within the ftatute of Gleuccftcr, c. 
tJLe Bland* That was not the point in judgment: and it 
is introduced with It is faid, &c.[] In Abrahal v. Bubb [b) 9 
Lord Chancellor Finch took the fame diftincKon, and re- 
drained fuch a tenant from doing wade ; and referred to 
Fndall v. Ended!(c) for tlu* opinion of Lord C. J. Rolle 
to the fame efFtr.l. And in Whitfield v. Bt*wi! (>/), Lord 
Macclesfield held that the property of timber cut down 
by tenant for life belonged to the firit remainder-man in 


(a) 4 J 1 : 1 '. ®3- a " Serf vide Py*e v. Dor, i Term Rrj>. 55. anrf the cafes 
there cited. 

K i>) Z 6 h:vv. 67. and i Frejm 53. 

(c) In 1 he icport of Aliehrmv. Jn 2. Ffcm* 54. Lord C J RoL f c Is 

ftated to hive bcetvof opinion m F’daUv. FnJuH, that trover would lie for 
the reverfioner againil tenant 111 tailed ct (joilihiiity Sec for tret scut down 
by him; hut that raff, winch I** tn be found by the name 01 UJal\ 

in A*hcyn 9 81. and ol £>Y ai*!l v. l r vtJalf 9 M 2 j Car . %* in R R. in a/?*/. 
slur* 119. was not the cafe of tenant m tail after poffibuify, but the cafe 
of A 9 ttnant for life , remainder to his fir d and oMur Mns in rail, rc- 
onaindtr Xr JS for Me, and to his fiift and other fans in nil: and A* 
having no ttfue, clc the timber. And it was held that the pujfjt* hty ef 
the effatd tad <w l ich might erne to A *4 hn 9 if he had agy, wja no im¬ 
pediment to B.'b fon C - (01, as Allc\n has it, another rcmainder-rrnn in 

who wai> then the fttit tenant in tail, maintaining hevtr ar/tinft 
A the tenant loi lilt in polllrtionj the piopciry of the ire.,', when cut 
being in him who had the imnaediaie inhtiiran.e ol the land in min at 
the time when they were cut ; though the intei vening remainder for Lie 
to B. was an impcJimmt to C/s maintaining an adion of wat>c during 
J?.’* life. Note. Tilt tenants for life chert were not made unimpeachable 
of wnftt And tins is agreeable to the dccifipn in Jihtfuld v. Scwdp 
p P • tVms. * 40 . 

(d) Z P. Wr. s Z 40, 

P 4 tail. 
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tail* though there were intervening eftates for life. Now 
here the queftion is, who had the firft eftate of inheri¬ 
tance ? Not the tenant in tail after poffibilitys for fuch an 
cflate cannot merge an eftate for life, but is in itfelf 
mergeable in an eftate tail (a) ; but the plaintiff. The 
fituation of the defendant is this ; fhe is tenant for life 
of an eftate impeachable of wafte, with remainder to 
herfelf of an eflate for life without impeachment of 
wafte; remainder to the plaintiffs in fee ; the plaintiffs 
therefore having the firft eftate of inheritance in remain¬ 
der are entitled to the timber when cut. 


Benyon , contr?L, in arguing for the affirmative of the 
qucflions propofed by thcLord Chancellor for the opinion 
of thi.~ Court, faid, that though he couhl not,againft the au¬ 
thorities, eoiftend that in ftri&nefs a tenancy for life could 
merge in a tenancy in tail after poffibility &c. ; the quan- 
tityof both ellatesbeing the fame, though of different quali¬ 
ties} yet he infilled that the defendant was entitled to enjoy 
all the interefts of the greater eftate in pofleflion, not- 
vvithftanding her prior eftate for life; which was merged, 
if at all, not in the tenancy in tail after poffibility &c. 
but in the immediate remainder in tail which fhe once 
had before the eftate after poffibility &C. arofe. For 
here, he obferved, that upon the death of her hufband, 
fhe became feifed for life, with an immediate remainder 
in tail to her and her hufband, while there was a poffi¬ 
bility of iffue of the marriage ; and therefore her remain¬ 
der in tail was not feparated from her life eftate by any 
intermediate eftate of inheritance; as in Lewis Bowks’$ 
cafe, where there was a veiled eftate tail in John) the 


‘ iffue, 


(«) Co. Lu. 28. a. 
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iflile,* intervening between the life eftate and the tenancy 
in tail in remainder; which veiled eftate tail continued in 
John, who lived until after the time when the tenancy in 
tail after poflibility arofe. But here tlie remainder in tail 
in the ifftie was always in contingency, there having been 
no iffue born. Now during the period when the defend¬ 
ant, tenant for life, had fuch immediate remainder in tail, 
and before the tenancy in tail after poilibility 8tc. arofe, 
the merger of her life eftate took place in fuch imme¬ 
diate tenancy in tail, without any intervening veiled 
eftate of inheritance; and not after the commencement 
of the tenancy in tail after poilibility &c. In this view 
the third queftion is not fo properly framed in the terms 
of it as it (hould have been. [Bayky J. afleed if he 
had looked at the cafe of Sutton v. Stone in 1 Atk. 101., in 
the beginning of which he obferved, that there mull be 
fome miftake in the report. (/?)] But if the Court Ihould 
confider that the defendant had only a hare tenancy for 
life, with a remainder in tail after polBbility &c.; dill, by 
reafon of the latter and greater eftate, to the benefits of 
which fhe was entitled in pofTcffion, fhe is not impeach¬ 
able of waile, and has the property in the timber cut. 
Lewis Bowks 's cafe ( h ) war. decided on the ground that 
the wife Ihould, on account of the inheritance which was 

once in her, have the fame privilege as a tenant in tail 

* 

after poilibility &c.; confidering that the privilege of fuch 
anone plainly was not only to cut the timber but to have 
the property of it when cut: and there was no queftion, 
it was laid, but that a woman might be tenant in tail 
after poilibility &c. of a remainder, as well as of a pof- 


(<i) This pari of rlie caft is no'iccJ in Fea r ne > 5 Cent Rrm. Ji. 41b edit, 
its not be ins- intelligible, 

(4) II if'/'.'Sl *. 
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feffion. As to the obje&ion, that this intcrcrft, coming 
to the defendant provifone virt , is therefore unalienable 
by the flat, it H- 7., and that the cutting of timber by 
a jointrefs was held, in Cook v. Winford (a), to be within 
the prohibition of the ftatute *, the diftin&ion attempted 
to be taken in that cafe is'an admiflion of the general 
right of tenant in tail after poflibility See. to cut and 
enjoy timber; but that diftinftion is not fupported by 
any other authority, and much doubt has been thrown 
upon that cafe, which is not to be found in the Regiftraris 
book, and has never been a£ted upon fince. The cafe 
does not come within the words of the ftatute, which is 
againft the alienation of lands coming to the wife pro- 
vifione viri; and the application of it to timber is neither 
confident with the remedy given by entry, nor to the 
provifo for the wife to alienate during her life. The 
reafon too given in the cafe why a jointrefs tenant in tail 
after poflibility &c. cannot cut timber, becaufe fee can¬ 
not alienate the land itfelf, would equally apply to a 
tenant for life without impeachment of wafie, to whom the 
ftatute has never been contended to apply: and it is im* 
poffible to diftinguilh the two cafes in principle : the one 
is not impeachable of wafte by the a& of the parties ; the 
other by the a£l of law. Abraham v. Bubb was not the 
cafe of a tenant if* tail after poflibility Sec. reft rained 
from cutting trees at all, as might be fuppofed from the 
ihort noto in 2 Shower, 69. but reft rained from wafting 
ornamental trees, as it appears by the fuller report of the 
fame cafe in 2 Freeman, 53. It is not improbable that 
the Cafe of Cook v, Winford, which was in Hit. 1701, may 
have been of the fame defeription j for feortly after, in 


m. 


( a ) ) Fj. CaJ. stir, a zs. 40*. 
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Hil. 1704, the Mailer of the RolU decided { a ) that a wo- 1819, 
man tenant in tail after poftibility dec. had a right to cot L " irr ’ 
timber in general j though he reftrained her from cutting agmmp 
ornamental timber, becaufe that feemed to be malicious. 

Then as to the property of the timber when cut, there 
can be no doubt that it belonged to the tenant in tail after 
poffibility &c.: what was faid to the contrary in Jienlohm* 
den’s cafe (£) was an obiter di£tum, which was denied to be 
law in Lewis Bowles’s cafe (c) : it was in fa£t thrown out 
at a time when the fame doctrine was fuppofed to extend 
alfo to prohibit tenant for life, without impeachment of 
wafte, from taking timber when cut. But it has been 
long fettled that tenant for life, fans wafte, has the pro¬ 
perty in the timber when prrftrated ; arid this wns recog¬ 
nized in Pyne v. Dor [d) in this court, and in the Bijhcp 
of London v. Web (e) in Chancery. 


Dumpier , in reply, faid that a feparate eftr.te for life 
could never merge in a joint remainder in tail; for 
then the hufband’s eftate for life would in his lifetime 
have merged in the joint remainder in tail. That this 
was not fo ftrong a cafe for a merger, if there could have 
been any, as Lenvis Bonvlcs ’s cafe ; for there the huiband 
sfnd wife had a joint eftate for lives, with a joint remain¬ 
der in tail, after che intermediate eftate* tail limited to the 
fil'd and other fons unborn: but even there, where the 
efts#e$ in poifeilion and in remainder to the huiband and 
wifewere both joint,yet itwas only held that the joint eftate 
for lives merged fub rrndo in the joint remainder in tail, 
till ifiue was born, and then by operation of law the huf- 
band and wife became tenants foir their lives, remainder, 8c c. 

(«) t Frcem. 278. Amn, ( 4 ) 4/?<-/>. 63. a, (r) 1 x Ref. 83*#. 

{d) iTermRep. 55. («) 1 P t Wms, jzS. 

Here, 
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181 o. Here, then, after the Heath of the huiband, and while 

there was ft ill a poflibiiity of ifliue of the marriage, Ca» 

WlUMIIl 

thcrine Williams could only take a remainder in fpecial tail 
William*. ^ mot j 0j that is,till after poflibiiity of iffue extinft, (and 

the daughter of a daughter of the marriage could not have 
taken under that entail;) and after that, fhe took a general 
eftate tail after poflibiiity &c. in remainder after her life 
eftate. And though {he fhould be difpunilhable of wafte 
in refpe£fc of her eftate tail after poflibiiity &c.; yet 
having fuch eftate cx proviflonc viri {he is within the fta- 
tute 11 H. 7. which will alfo extend to jointrefles, tenants 
for lives without impeachment of wafte, if the cutting 
of timber be a fpccies of alienation within the ftatute, 
according to Cook v. Watford: and it muft be taken that 
the legiflature meant to reftrain hufbands from giving 
this power to their wives over the hulband’s eftate, which, 
with refpcdl to the timber, amounts to an abfolutc grant, 
inconfiftent with the limited grant profefled to be made. 
ILe Blanc J. The grant of an eltate for life without im¬ 
peachment of wafte would take the cafe out of the fta¬ 
tute.] This is claimed, not by the exprefs grant of the 
hufband, hut as a privilege of law: tenant in tail after 
poflibiiity takes not by the a£t of the party, but by the 
operation of law j and the law only favours fuch an 
eftate more than ^common eftate for life, (which in other 

,rcfpe£ts it refembles,) 011 account of the heritable nature 

# _ ** 
of the eftate which was once in her; but here the inhe’- 

ritable quality of the eftate being gone, nothing but the 

bare privilege of being dilpunifliable for wafte, remained, 

and the property in the timber cut is gone, 

-* 

It was intimated that gentlemen had taken notes for a 
fecortd argument: but The Court faid, that if upon con- 
*• fideratifen 
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((deration they. had any doubt upon the fubjeft, they 
would direct the cafe to be argued again : and afterwards 
they font the following certificate : 

This cafe has been argued before us by counfel; we 
have confidered it, and are of opinion, firft, That Ca~ 
ther'me Williams is unimpeachable of wyile upon the 
eifate and premifes camprifed in the faid indentures of 
leafe and releafe or fcttlement in the bill mentioned. 
Secondly, That having cut timber thereon, flie is entitled 
to the timber fo cut as her own property. And, thirdly. 
That the faid defendant became tenant in tail after pof- 
fibility of iflue extimfl. 

Elleneorough. 

N. Grose. 

S. Le Blanc. 

3. Bayley. 




Wiit'nut 

4 a&aajl 
William & 


Dor, on the Demife of Clarke and Others, 

again/} Grant. 


Friday, 
May nth. 


r JTIIS was an eje&ment brought to recover pofleffion 
of fome land in the parilh of Liuflade in the county 
of Bucks, which belonged to the ttggftues of a certain 


Ir ejeAment 
l.rou^lu upon 
rhj joint dem'fe 
ot fevcral truf* 
tec,> ot a ctia*- 


charity, called Wilkes's Charity ; and the hrft count, on enough for the 
which the plaintiff proceeded, was upon the joint demife dcfendant » 

had paid one 

of fevett perfons who were the truftees *, whofe title entire rent vo 
, . _ . , r . , tile common 

was proved by (hewing the payment of rent by the de- clerk of the 

fendant to their common clerk: but it appeared upon mew that^he 

the. erdis-examination of the clerk, who attended at ^“potnlcfTac* 

* different times, 

as evidence that they weie tenants in common ; for as a pi nil their tenant, his payment of 
the entire rcht to file common aj/.tnt of ail is, at ail events, fufficient ro tupport the joint 
demife, without making it nterffary for them to ihcsv their title moie firei ifcly. 




the 



i8ro. 


Doe, 
Lfffrf of 
ClARKt, 

Chan 9^ 
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th^ t^ial with the books belonging to the charity, that 
ibme of the feven had been appointed to the truft, and 
been in the receipt of the rent, together with others now 
dead, before the prefent clerk, had come into office ; and 
die reft of the feven had been appointed fincc, and at dif¬ 
ferent times. Whereupon it was objected at the trial be¬ 
fore Grofe J. at Aylejbury, that tile It.* feven truftecs coming 
to their title at different times, were tenants ih common, 
and not joint-tenants, and therefore could not demife 
jointly: but the learned Judge over-ruled the objection, 
and fuffered the plaintiff to recover; referving leave to the 
defendant’s counfel to move to cntei a nonfuit, if the ob¬ 
jection were well founded. 

Peclwetl Serjt. now moved accordingly, and renewed 
the objection. [Bayley J. The defendant paid one entire 
rent to the clerk for all the truflees, which was an ad- 
miffion that he held under all jointly.} Such payment 
only admitted their rights as they legally had them : and 
whether they were tenants in common or joint-tenants 
the clerk was accountable at law to each for his ft\are ; 
but it did not make them joint-tenants, when it appeared 
by the evidence that they were tenants in common. 
£J Say ley J, The clerk muft know whether he paid the 
rent into one common fund, as the cafe was, or whether 
he diftributed it into feven different {hares.} There was 
at leaft evidence fufficient of a tenancy in common tfc 
call upon the leffors of the plaintiff to {hew their joint 
title in court. 

JLord Eiaenborough C. J. In favour of the leffoti 
cfThe plaintiff, whofe tenant, the defendant, held out 
againft them, his act in paying the one entire rent to their 
to clerk 
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clerk fhould enure in the moil beneficial way for them, 
in fupport of their tide as brought forward by them* 
felves, unlefs the defendant had exprefsly proved them 
to be entitled in a different manner. 

Per Curiam, Rule refufed (a). 

(a) Vide Doe V. Head, ante, 57. 


l&to. 


DM, 

Lcfltetf 

Giant. 


Rawlinson, Baoot, and Mullion, againjl Friday, 

° May 1 1th. 

JAN SON. 


r J^HIS was an a&ion on a policy of mfurance on goods 
on board the (hip Daukberkeit, from Liverpool to Bre¬ 
men f in the river Jalide ; and the place of dctlination being 
within the influence of the enemy, and interdicted to Bri- 
tijb commerce, it was neceffury to have the king’s licence, 
in order to legalize the voyage. Accordingly the plain¬ 
tiffs, at the trial before Lord Ellenborough C. i. at Guild- 
ball , put in a licence from the king, reciting that “ where¬ 
as it had been represented to his majefty by Henry Nodin, 
on behalf of himfelf and other Britifh merchants , that they 

4 

were defirous of obtaining a licence to export a cargo of 
fait, colonial produce, &c. from Liverpool to the Elbe, 
Wefer , or Jalide , on boaTd the Bremen galliot Daukberkeit f 

J. R. mafter, &c* his majefty thereby granted licence to 

■» 

fuffer fuch Ihip with the cargo to pafs and be exported, to 
whomfoever fuck goods might appear to belong , and notwith- 

F 

(landing all the documents which accompanied fuch cargo 
might reprefent the fame to be deftined to any other neu¬ 
tral or hoftile port: and that if the (hip (hould be brought 
Into port here, it (hould be liberated upon a claim being 
£iver> in for the fame by or on behalf of the faid Henry 

Nodin, 


A licence to 
export goods to 
certain pliccs 
withmihe influ* 
ence of the ene¬ 
my Interdicted 
to Bntijh com* 
meicc, giantcd 
to //. JV. on be¬ 
half of himfelf 
and otl er Britifh 
mcrchantz 7 &c» 
is fuflicient to 
legalize an in- 
furauce on Arch 
adventure, if it 
appear that 
II N . was the 
agent employed 
by the Uritijb 
merchants realty 
interefted in it 
to get the li* 

* ccnce, though 
he had no pro¬ 
perty in the 
goods himfelt 



a*A 

z8io. 

JlAWttMdON 

and Other* 

cjgLunft 

J ANCON* 
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Nodin, and bail given, &c. j and that it Ihould be finally 
reftored upon fatisfa&ory proof being made that fuch 
cargo was really flipped by or under the directions of the 
faid Henry Nodin, or his agents, for the purpofe of being 
exported to fome port on the river Elbe , Wefer , or Jalide” 
It appeared that Henry Nodin , on whofe application this 
licence was obtained, after the goods were (hipped, was 
only an agent for the perfons really interefted in the cargo, 
who were Britifl merchants at Liverpool . Lord Ellenbo - 
rough C. J. held that this was fufficient to prote& the ad¬ 
venture under the licence, and the plaintiffs recovered. 

, The Attorney-General now took the opinion of the 
Court, upon a motion for a new* trial, whether this 
were a fufficient compliance with the terms of the licence. 
But all the Court were fatisfied that it was fufficient \ 
and Lord Ellenborough C. J. faid that the obje<ft of in- 
ferting the name of a particular per foil in thefe licences 
was to prevent their being obtained and handed about at 
large, by which means they might be made an improper 
ufe of. But he had no doubt that Henry Nodin , the per- 
fon named, being proved to be the agent of the Britijh 
merchants really interefted in the adventure, fufficicntly 
identified the licence with it. t 

Rule refuted* 
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Oom and Others againft Bruce* 


Friday, 
May ilth. 


r T 1 HrS was an action on a policy of infurance, effected An infuranca 

, JL laving bt-en 

on the 20th of November 1807, on goods onboard made on goods, 
the fhip Elbe , loft or not loft, at and from Si. Peterjburgh port "inRtfll to 
to London , including the rifle of craft and lighters from a^nr*’eliding 
Si. Peterjburgh to Cronftadt from Ihore to fhip, &c.: and 


there was a count for money had and received. The in- 
furance was made by the plaintiffs as agents of John 
Plate on of", a Ruffian fubjeft abroad, in whom the intereft 

* x 

Was averred to be at the time of the infurance and of the 


abroad, which 
infurance was 
in fa& made 
after the com¬ 
mencement of 
hoftilities by 
RuJJia aeainft 


lofs. The (hip, which was nineteen days in loading, was but bcfbreThe 


ready and failed from the Ruffian port on the 17th of 
OB. 1807 ; but was brought back on the fame day and 
confifcated in Ruffta\ hoftilities havingbeen commenced by 
that government againft Great Britain on the day before j 
but which event was of courfe unknown at the time 
when the infurance was effected by the plaintiffs in 
London. It was admitted at the trial at Guildhall , that 
the Ruffian affured had obtained the reftoration pf his 
goods, upon payment of a certain fum; and the only 
queftion made was upon the return of premium, under 


knowledge <f 
it here, and .if. 
ter the Hup h^d 
failed, and been 
idzH and con- 
fifcjtcd 5 lit Id 
that the policy 
was void in its 
inception; Lut 
that the agent o 
the allured was 
entitled to a re¬ 
turn of ibe pre¬ 
mium paid ui*- 
r.tr jiinoTdrtee 
of ihe laft of 
fuch hoftilities* 


the count for money had and received j the infurance • 


having been made after the commencement of hoftilities 
by *RuJJia : but Lord Ellenborough C. J. confidered that the 
plaintiffs, having effected the infurance without any con- 
feioufnefs of its illegality at the time, were entitled to re¬ 


cover back the premium, as money had and received by 
the defendant to their ufe, without cOhfi deration: and 
they obtained a verdidt for the amount. 


VouXII. 


Q 


Marryat 
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Marrynt now moved to fet afide the verdi£l, and, by 
leave, to enter a nonfuit; contending that the plaintiffs 
were not entitled to a return of premium. The in- 
furance was either legal or illegal: hoflilities not having 
been declared by our own government at the time when 
the policy was effedled', the contract was then legal on 

v 

the part of the plaintiffs, as Britijb fubje&s i and nothing 
which was done in Ruffin , even if it had been known 
here, would have bound them, until the ftate of war 
was known and recognized by this government. Then 
if the rifk attached for an inftant, there can be no return 
of premium. On the other hand, if the infurance were 
illegal from its inception, the authorities {hew that the 
allured cannot recover back the premium. 

Lord Ellenborough C. J. It is fo, without doubt, 
if the party making the infurance know it to be illegal at 
the time: but here the plaintiffs had no knowledge of the 
commencement of hoflilities by Rujfia when they effected 
this infurance *, and, therefore, no fault is imputable to 
them for entering into the contradfc j and there is no reafon 
why they fhould not recover back the premiums which 
they have paid for an infurance from which, without 
any fault imputable to themfelves, they could never have 
derived any benefit. The commencement of hoflilities 
by Rujfia againfl this country placed the two countries 
in a flate of hoflility, and made the fubje&s of Ruffia 
enemies of this country at the time when the infurance 
was effe£led here. Formal declarations of war only 
make the ftate of war more notorious; but, though more 
convenient in that refpedl, are not neceffary to conftitute 
fuch a ftate. In Furtado v. Rogers (*), the infurance was 


1B10. 


OOM 

and Others 

again# 

Bjtvcx< 


m i 


(*) 3 Bt>J % & Putt’ a oi. 


effe&edi 
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efletffed before the commencement of hoftilities, and iftro. 

therefore the rilk having once attached, there could be no • " 1 

r Opt* 

return of premium \ but here the rifle never attached at all. and 6th«» 

agmsjt 

Bavct, 

Lb Blanc J. To entitle the underwriter to retain 

_* 

the premium, he lhould have fhewn that the policy would 
have attached on any lof$ happening to the cargo on 
board the lighters in their way to the {hip before the 
commencement of hoffilities, though the eontraft were 
not made till after hoftilities commenced : but the period 
to look to, as to the legality of the contratft, is the time 
when it was made ; and then the fubjefts of Rufjta had 
become enemies of this country, and it was no longer 
competent for the fubjects of this country to enter into 
fuch a contradt. But no blame attaches to the plaintiffs, 
who were ignorant of the fa61 at the time, and therefore 
they are entitled to a return of premium. 

Grose and Bayley, Juftices, affented. 

Rule refufed. 


Mason againfi Pritchard, 


May Ilth# 


* 

'TTIE defendant engaged in writing to guaranty the a guarantic by 
plaintiff « for any goods he hath or may fupply my [^the pWntidr 
brother W. P. with, to the amount of iooand declared “ JTS or^* 
in affumpfit as upon a contradt by the defendant to gua* “ 
ranty goods to be at any time afterwards delivered to his ** t0 «heamount 
brother to that amount. It appeared at the trial before a continuing or 
TPood B. at tVorceJler , that at the time when the guarantie r»n i?” to Uut 

’ extent tor goods 

which may at any time have been fupplied to W. P. until the credit was recalled, although 
goods to more than tool, had been be tore fupplied and paid for. 

1 • Q a 


was 
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1810* was given goods had been fupplied to W. P. to the 

' amount of 66 . 1 ., and another parcel was fupplied after- 

Mason ' * r 

againft wards* amounting together to 124/., all which had been 

* T * D * paid for; and the fum now in difpute was for a farther 

fupply of goods to W. P. And the queftion was. Whe¬ 
ther this were a continuing contraft for guarantying the 
fupply of goods at any time afterwards furnifhed as long 
as the parties continued to deal together; or, whether it 

were confined to the firft hundred pound’s worth of 
goods furniftied ? The learned Judge held it to be a 
continuing contract to guaranty to the extent of 100/. 
goods which might at any time be furnilhed to the bro* 
ther, till notice to put an end to it j and the plaintiff re¬ 
covered accordingly; but leave was given to move to en¬ 
ter a nonfuit if the Court thought that this was not tht 
true conftru&ion of the contract. Upon which 

Abbott now moved to enter a nonfuit; contending for 
the limited conftru&ion of the guarantie. 

But all the Court were of opinion with the plaintiff 
that this was a continuing or Handing guarantie to the 
extent of 100/. which might at any time become due for 
goods fupplied until the credit was recalled. The words, 
they faid, were to be taken As ftrongly againft the party 
giving the guarantie as the fenfe of them would admit 
of; and the meaning was that the defendant would be 
anfwerable at all events for goods fupplied to his brother 
to the extent of t 00/. at any time, but that he would not 
be anfwerable for more than that fum. 


Rule refufedt. 
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1810. 


Hill againft Yates. 

■^jpHE plaintiff having obtained a verdict upon the trial 
of this caufe before Le Blanc J. at the laft aflizes at 

W <r 

Lancnjlcr> Littledale, on behalf of the defendant, moved to 
fet afide the verdict and to have a new trial, on the 
ground of a miftrial; becaufe the fon of one of the jury¬ 
men returned upon the panel had anfwered to his father's 
name when called, and had fervcd upon the jury; which 
fa<ft was now verified by the affidavits of the fon, and of 
the defendant's attorney, and alfo of the fheriff's officer 
who fummoned the jury, and who fwore to having fum- 
moned the father and not the fon. And he referred to the 
Cafe of Norman v. Beaumont , of which a very full report 
is given in Willed Rep. 484., and which is alfo reported 
in Barnes , 453., where, upon great deliberation, a verdift 
was fet afide for the fame caufe. He alfo mentioned 
a fubfequent cafe of Wray v. Thorn > Wilks , 488., where 
a new trial was refufed, on an objeiftion taken, that one 
of the jurors, whofe chriftian name was Harry , was 
named Henry in the venire. See. and had anfwered to the 
latter name when called and fworn on the jury: but 
there, he obferved, the Court had diftinguijhed that from 
the former cafe, becaufe the juryman who ferved was the 
perfqn really intended to be returned and fummoned. 


F'idey, 

Maj nth. . . . 

The fon of * 
juryman Aim- 
moned and re¬ 
turned, having 
anfwered to 
his father's 
name when 
called on the 
panel, and feiv- 
ed as one of 
the jury on the 
trial of a ertuf, 
is not of itfcif a 
fufficKi.tground 
for felting afide 
the verdift, as 
for a miftrial. 


The Court , however, confidering the extreme mifehief 
which might refult to the public from fetting afide a 
verdift upon a motion for a new trial on fuch a ground ; 
inafmuch as the fame obji*£tion might happen to lie 
againft every verdict on the civil and criminal (ides at the 
^®zes > and recollecting that the fame objection had been 

Q 3 taken 
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Ij* 

If , 

,1810. 

Hint 

mtratnfl 

Vatr ? . 


taken and over-ruled fince the cafe in JVilles , though the 
name of the cafe did npt then occur9 refufed to enter-i 
tain the motion9 but faid that if upon confederation, and 
confultation with the other Judges, they found themfelvea 
hound to grant it, they would of their own accord award 
the rule prayed for. 

And afterwards, on the 2d of June, towards the end of 
this term. Lord Eilenborough C. J., after adverting to the 
motion which had been made, and to the two cafes which 
were then mentioned, obfervcd that in the latter of them, 
the Court appeared to have coniidered the application as 
a matter within their difcretion 9 and no injuft ice having 
heen done, they had refufed to interfere. His Lordfhip 
then faid that he had mentioned this cafe to all tire 
Judges, and they were all of opinion, that it was a matte? 
within their difcretion to grant or refufe a new trial on 
fuch a ground 9 and that if no injuftice had been done, 
which was not pretended in this inftance, they 
would not interfere in this mode, but leave the party to 
get rid of the verdict as he might. That if they were to 
Jiften to fuch an objection, they might fet afide half the 
verdicts given at every affizes, where the fapie thing 
plight happen from accident and inadvertence, and pof- 
fibly fometimes from defign, efpecially in criminal cafes. 
His Lordfhip alfo now mentioned the cafe, which had 
been before alluded to by him on the former occafion, 
where a juryman anfwercd to another name in the panel, 
and was fworn and ferved by that wrong name, upon 
the trial of a prifoner for forgery, before Mr. Baron Eyre 
£t Neu'caJUe in 17S3 (a): and though that was the cafe 

of 


(<i) A note of that caie is here fubjoined from my copy of the MS, 
jjpok of Crowp cafes, the original of which is in the cuftody of the Lord 
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of a convi&ion for a capital offence, the Judges upon a 
reference to them would not interfere. There, however, 
the perfon who ferved was fummoned upon the jury, but 
anfwered to a wrong name. His Lordftiip added that he 
had mentioned this matter again in Court, in order to put 
at reft the queftion once for all, that applications of this 
lort might not be made again and again. 

Per Curiam , Rule refufed. 


1810. 


Hitt 

Yatis. 


Chief Jaltice of K. IK for the time being. See the Preface to my Pleat ef 
the Ci own , p. xiii. article 1. 


The Cafe of a Juryman. 

ArTtR the bufmefs on the Crown fide at the Summer affixes for the 
county of the town of Ncwcajilrwas finifhed, it was difeovered that 
Rabat Curry, who fervtd upon tht jury, had anfwered to the name Of 
Joftpb Curry in the flieriff’s panel, and had been fworn by that name. 
Upon further inquiry it appealed that there was a perfon of the name of 
Jofepb Curry belonging to NnvcaftJc, but not at that time refident within 
the town or county. That Robert Curry was qualified to ftrvc on juries, 
and had been fummoned by the bailiffs to attend on the crown fide as a 
juryman at this affuc. All this was mentioned to Mr. Baron Eyre, who 
conceiving it to amount to nothing more than a mere mifnomcr in the 
panel of the juryman intended to be returned, and who did ftrve, and 
that it was but caufe of challenge, which, on being Rated, would have been 
inftantiy removed by altering the panel j and that after judgment it could 
not be afligned as error j did r.ot incline to interpofe upon the ground of 
a fuppofed irregularity in the proceedings: but Mr .Cbambre and Mr. 
yiUvri (covnfel) having afterwards, in the Nifi Prius Court lor the county 
of Ncrtbiwibtr/arJ, Rated thefe fails to the P»aron, and preffed them as 
amounting to a miftnal, the Baron thought fit to refpite tin* execution 
ut a convidt for forgery, that he might have an opportunity of advifing 
with the Judges upon this occurrence. On the firft day of Michaelmas 
term 1783, the fudges were unammoufiy of opinion, that this was up 
ground of objection, even if a writ of error were brought j modi left on 
fummary application, 


Where R. C. 
anfwered to the 
name of y. C. 
on the flieriff *s 
panel, at the 
trial of a pri- 
foner for a ca¬ 
pital felony, 
it is mere 
matter ot chal¬ 
lenge, and after 
verdi 61 cannot 
be taken advan¬ 
tage of by the 
party conviite 
as a mifttial. 
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334 

I$fO. 


Friday, 

May jith. 

On plea of plene 
sv muiiftiavit, 
proof of an 
adnufliun by 
the executor, 
that the debt was 
juft and'Jh>uld be 
paid as jeon at be 
enuId, is not evi¬ 
dence to charge 
him with aflTets. 

The executor 
having pleaded 
non affumpjit 
as well as plene 
adminiftiavit, 
and plene admi- 
niftravit prater, 
&c., and there¬ 
by forced the 
plaintiff to go 
to trial; the 
plaintiff obtain¬ 
ing a veidi£l on 
the non affump- 
fit, and being 
entitled to judg¬ 
ment of afftts 
quando acci- 
derint, is en¬ 
titled to the ge¬ 
neral cofls oi 
the trial, though 
the iffue of 
plene admini- 
niftravit was 
found for the 
defendant. 


Hindsley againft Russell, Executor of Barpf. 

a 

'J'HIS was an a£tion on a promiffory note for 63/. 

given by the teftator to the plaintiff; to which tlxc 
defendant pleaded, 1. non affumpfit; 2. plene adminiftra¬ 
vit ; 3, plene adminiftravit ultra what was due on bond 
and mortgage 5 on which latter the plaintiff took judgment 
of afTets quando acciderint. And at the trial of the two 
firft iffues at York before Lawrence J. the hand-writing of 
the teftator to the note being proved, the evidence, as to 
the plene adminiftravit, was that the defendant admitted 
that the debt was jujl andJhould be paid as foon as he could . 
The learned Judge had great doubt whether this admifiion 
were evidence of affets on that plea; and therefore, though 
he fuffered the plaintiff to take a verdift on both iffues, 
he gave leave to the defendant’s counfel to move the 
Court to fet afide the verdift on the plea of plene admi- 
niftravit, and to enter it for the defendant on that iffue. 


Barrow moved the Court accordingly in the lafl term 
for a rule to fhew caufe why the verdi£fc and judgment 
entered for the plaintiff on the plea of plene adminiftravit 
fhould not be fet afide, and a verdidf and judgment en¬ 
tered thereon for the defendant: and he alfo produced 
an affidavit ftating that Ruffell the executor had died fine® 
the trial, and there were no affets of the original teftator 
to fatisfy this debt. Thefe fadls were not denied now by 
Lambe on fhewing caufe in this term. And after hearing 
him fhortly on the queftion of evidence. 

The Court were fatisfied that the admifiion proved was 
not evidence to charge the defendant with affets. They 

faid 
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faid that his admiffion muft be taken with a reafondble 
intendment j for he could not mean to pledge himfelf to 
commit >4 devaftavit by paying this debt before others of 
a higher nature. But they held that the plaintiff was 
entitled to retain his verdifl and judgment on the plea of 
non aflumpfit. 


1810. 


Hmouir 

again# 

Rvss*«ju 


In Trinity term following Barrow moved to have the - 
poftea delivered to the defendant, to have his general cods 
of the fame taxed j on the ground that as the plaintiff 
would have been obliged upon the plea of plcne admini- 
ftravit, on which the verdidl was now entered for the de¬ 
fendant, to have proved the quantum of his demand, he 
was not put to any additional expence by the plea of non 
aifumpfit having been pleaded. And he referred to 
Garnans v. Hejkcth , E. 22 G. 3. and Cockfon v. Drink- 
water , T. 23 G. 3, cited in 2 TidJ 883. lait edit. (vi. 
ib. 896, 7. 2d edit.) 


But The Court (without hearing Lawbe, who was to 
have fliewn caufe in the firft inllance) faid that the 
plaintiff, being at all events entitled to judgment of aflets 
quando ; and having been compelled by the defendant’s 
pleading non aflumpfit, to go down to trial; was entitled 
to fetain the poftea, and to have the general cofts of tire 
trial; and therefore they refufed the rule. 
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i8jo. 


i Saturday, 

JAoy lath. 


De Mutton and Another againft Du Mello. 


cargo being 
captured by a 
flntijb ci uiftr, 
and libelled for 
condemnation 
in the Court of 
Admiralty as 
French and ene¬ 
my’* property, 
was ordered to 
be rertoied to 
the defendant 
on his putting 


T HE P laintlffs havin S been nonfuited (a) on the trial 

?ngTn tradeat cau ^ e before Lord Ellenborough C. J. at Guild- 

L'fhan under the holly The Attorney-General now moved to fet afide the 
name of the de¬ 
fendant, a Par- nonfuit; and ftated that this was an action for money had 

aaTrgo from** 1 and received brought to recover the proceeds of a cargo, 
ot'FraJe^whkti which'having been originally lhipped at Lijbon for Nantes 
on board a Portuguefe (hip by the plaintiffs, a mercantile 
houfe fettled at LiJbon y had been taken by a Britifk 
cruizer, and libelled in the court of Admiralty for con¬ 
demnation as enemy’s property ; when a claim of pro¬ 
perty having been put in by the defendant, a Portuguefe , 
on his own account, the cargo was ordered to be reflored 
to him ; which was done accordingly, and he difpofed of 

in and eftabiiih- it i n tlxis country, and received the proceeds, for which 
ing, with the __ J 1 

plaintiff’s pri- this action was brought. It appeared now that the de¬ 
tent, a claim to fendant was only a clerk to the plaintiffs, who carried on 

proper *y°*heid their houfe of trade at J Li/bon y where they were domiciled, 
that the plain- unc j er his name, which was done to protect them from 

tiffs were, by r 

th«scoUud,„ s interruption during a period of great public troubles, and 

fendant to with- when, as it was faid, a Frenchman , as JDe Metton was, 
draw from the . 1 . . 

Admiralty the (the other plaintiff being a Souifs) could not fafelyfchave 

trwe q^eftion'by traded at Lijbon except under the cover of a Portuguefe 

^onfe ! an< * evidence was given at the trial, that the »de- 

ped from mam- fendant bad acknowledged by letter that the property of 
tabling an ac- . . * * * 

tion for money the cargo was exclufively in the plaintiffs, and that he ha<J 
againff the dc- only lent his name to them for the purpofe of neutraliz* 

fendant for tnc 
proceeds, by 

(hewing the true fa&, that the property was their own, and that the defendant wa« their 
ag?nt, 


(4} a Cam[b* N. P. C*f. 420, S. C, 
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ing the property. But Lord Ellenborough C, J. nonfuited the 18 
plaintiffs, on the ground that it did not lie in their mouths 
to gainfay that the property of the cargo was in the de^- 
fendant, after he had with their privity and diredlion put M*«0* 
in a claim as owner before the court of Admiralty, which 
had been induced on that ftatement of fa£ts to award 
reftitution of the cargo to the defendant, as neutral pro* 
perty belonging to himfelf. 

But in anfwcr to ^x^The Attorney-General now urged that 
though the property were French t yet the defendant’s name 
had not been ufed by the plaintiffs for any collufive purpofe 
as againft this country, but for the purpofe of protettion in 
Portugal. That the plaintiffs were regularly domiciled 
there, and quoad this country were to be confidered as 
Portuguefe and neutral. That the trading from Lijbon to a 
port of France was lawful for them there, and contravened 
no law of this country. That as between the parties them- 
felves the tranfa£lio» was bona lide ; and whatever the 
queftion might have been in the court of Admiralty, if 
the real ftate of the cafe had appeared to that Court, yet 
when the proceeds got into the defendant’s hands by 
whatever means, he, who was only an agent of the plain¬ 
tiffs, could not defend himfelf againft their demand by 
alleging what had paffed before another forum for a differ¬ 
ent purpofe. [Lord Ellenborough C. J. Have not the 
plaintiffs colluded with the defendant by fetting up a . 
clkim of property in him to withdraw from the jurifdic- 
tion of the court of Admiralty the decifion of a queftion, 
which if the true fa£t had appeared, that this was the 
property of a Frenchman , might have led to a very differ¬ 
ent refult ? for it is certain that the cargo was deftined to 
a French port.] If the property be taken to be French, 
the queftion is againft the plaintiffs ; but they are entitled 
JQ be confidered for all trading purpofes a^ Portugucfe * 

[Lor^ 
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De Mxttrm 

againfi 

P* Mello. 


[Lord EUenborough C. J. If that were fo, by this fort of 
contrivance the cargo would have the fecurity of Portuguefc 
property to cover it here and in Portugal, and on the feas, 
and the fecurity of French property to cover it in France. 
But the plaintiffs having defended the fuit in the court 
of Admiralty here, by proving it to be Portuguefe and the 
defendant's property, (hall they be permitted in another 
court of juftice here to recover it from the defendant as 
French property and their own ?] The proceedings which 
took place in the court of Admiralty, with the privity of 
the plaintiffs, only raifed a ftrong prefumption -of fa£t 
againft them, that the property was in the defendant, until 
they proved by his own admiflion in writing that he only 
a£ed as agent for them. 


Lord Ellenborough C. J. I think that the plaintiffs 
are cflopped by their own act in fctting up and eflablifh- 
ing in the court of Admiralty the claim of De Mello to 
this property, from now turning round and infilling upon 
it as their own. Tf they could have (hewn that De Mello 
had a£ted tortioufly as againfl them in fetting up a falfe 
defence and claim to the cargo as' his properly in that ' 
court, that might have ferved them; but on the contrary 
it appeared that he had a£led all through with their pri¬ 
vity and content: De Mello may have behaved like" a 
rogue to the plaintiffs $■ but both plaintifFs and defendant 
have behaved wrongfully as againfl this country in col- - 
luding to make French property appear to be Portuguefe iri 
the court of Admiralty upon a queftion of prize as againft 
the captors. The plaintiffs fhould go back to the Admi- 

i 

jalty, and have the matter fet right there; that the opinion 
of that Court may be taken upon a true (latement of 
fa££s. 

Per Curiam y 


Rule refufecL 
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Doe, on the Demife of Sir Mark Wood, againjl 

Morris. 


SHEPHERD Serjt. moved to fet afide a verdiCt which 
had been obtained at the trial of this eje&ment in 
before the Lord Chief Baron, by the leflor of the 
plaintiff, who had lately before become the owner of the 
land by purchafe, againlt the defendant, who had before 
and fince the purchafe occupied it as tenant. He flated 
that the landlord proved his cafe by fhewing that the de¬ 
fendant had paid him rent, and that he had given the 
defendant half a year’s notice to quit, which was expired 
before the ejeClment was brought. But on the crofs 
examination of the plaintiff’s witnefs, he was aflced 
whether there was not an agreement in writing rela¬ 
tive to the holding of thefe lands; to which he an- 
fwered that an agreement in writing relative to thefe 
lands was produced at the la ft trial of this eject¬ 
ment, (this being the fecond trial) but he did not 
know the contents of it: and then another witnefs 
was called, who proved that he had feen the fame paper 
in the hands of Sir M. W^ooPs attorney on the fame 
morning (i. e. of this trial.) Whereupon it*was objected 
on the part of the defendant, that no parol evidence of the 
tenancy could be given, when it appeared that there was 
an agreement in writing concerning it; and it did not 
appear that the landlord had any right to determine the 
tenancy in the manner he had done, [Lord Elknborougb 
C. J. If there were any writing relative to this holding, 
4t in 


In ejc&ment, 
the landlord 
having proved 
payment of rent 
by the defend¬ 
ant, and half a 
year’s notice to 
quit given to 
him, cannot be 
turned round by 
his witnefs 
piovit'g’On 
crofs examina¬ 
tion, that an 
agreement rela¬ 
tive to the lead 
in qu.fh’n was 
produced at a 
loimer trial be¬ 
tween the fame 
parties, 3rd 
w is, on the 
morning of the 
the i tn <1, feen 
in the hands ot 
tne plaintiff's 
atr< roey, the 
content} of W)ti h 
the witnefi did 
net know j no no¬ 
tice having been 
given by the de¬ 
fendant to pro¬ 
duce that pa¬ 
per: for though 
it might be an 
agreitniit rela • 
fit ; to the Iand$ 
it might not af- 
iedf the matter 
in judgment, 
nor even have 
b cn made be¬ 
tween thefv 
parties. 
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in the poffefuon of the landlord, the defendant ought to 
have given him a regular notice to produce it; other wife', 

in this collateral way, he would get the whole benefit of 

\ 

it, without giving fuch a notice, when if notice had beeii 
given and the paper were produced, it might not fupport 
the objection.] If the plaintiff's witnefs had not ihewn 
that there exilted fuch a paper before known to the land¬ 
lord, I admit that the defendant could not haye objefted 
that there did ex ill a paper with fuch and fuch contents, 
without having given notice to produce it; but here it 
appeared that the landlord himfelf was in poffellion of the 
document relating to the tenancy, and therefore he could 
not be taken by furprizc. The obje&ion arofe out of the 
plaintiff’s own evidence. 


Lord Ellenbohoitgii C. J. How can wc fay that the 
plaintiff ought t<> have been nonfuited for want of giving 
the bed evidence of the tenancy, unlefs it appeared that 
there was other and better evidence of it in an agreement 
hi wiiting between the landlord and his tenant, which the 
landlord kept back. Enough at leaft ought to appear to 
fhew that the paper not produced was better evidence of 
the terms of the tenancy than the evidence which was 
received; but it did not appear that it was an agreement 
between thefc parties, or that it was an exifting agreement 
at this time : it might have been an agreement between 

f 

the defendant and his former landlord, or it might have 
related to a former period of the tenancy: the witnefs 
did not profefs to know any thing of the Contents of the 
paper, only that it was an agreement relative to til? lands 
in queftiea. We determined a cafe of Dee„ on the demfi 
of Sbcarwood, v. Pearfon , fimilar to this ip the laft tern), 

|5 where 



THfc Fiftieth Year of GEORGE III. 


*39 


Mvbere the rule for a new trial, which was moved on the 
fame ground, was finally difcharged (a). 

The other Judges concurred, and the rule was re- 
xufed. 


1810* 


Dot, 
LztfrC Of 
Sir Mark 
Wood, 

agatnfi 

Montis. 


Gamut, who was for the plaintiff at the trial, then 
faid, that the fa& was that the paper fpoken of was 
drawn up between the defendant and the former owner 
of the eftate, and that it had no relation to the matter in 
difpute between thefe parties. 

{a) The fhort note which I took of this cafe, on the motion for the 
new trial by Co ktil $er,t. in Mukjc’r.ies urm laft was this—The obje&ion 
arofe upon the notice to quit. The fun ot ihe of the plaint'ff 

proved that he had received rent of the defendant for his mother, and thr 
time of thefe receipts agreed with die time for which the notice to quit 
was given : but he alfo fpoke of the time for quitting from a written 
agreement entered into at the time of the taking between his mother and 
the defendant, which heTaid he had then lately fecn in the poftcffion 
Of h!s mothci : whereupon the ohjeftion arofe that die agreement ought 
to iiave been produced ; which was over-ruled at the trial at Tori before 
Cbambtc J. I have no note of the cafe when the rule was difclnrgcd. 


Leathes, Clerk, againfl Levinson. 


Satu r dayj 
May 121 h« 


F J^HIS was an a£Hon of debt on the flat. 2 & 3 Ed. 6. Though by tb* 
r. 13 . for not fetting out tithes; and the queftion ^rm^n^y not 
made at the trial before Grofe J., at the laft aftizes for the tuhTamTca-ry 

fat t of a field of 

corn which has been cut, before the whole be tithed, and then proceed to another field, &c. 
<0 as to oblige the pa’-fon to come again to the fame field at another tunc to take his tithe j 
which general rule, however, being levelled again ft iraud, vexation, and caprice, muff, 
where thefe have no application, be undcrflood with all nreeflary exception of partial ripc- 
aefs and weather, ’the negleft cf which would be piejudicial to the crop} >ct there is no 
rule of law which obliges a farmer (nil fraud and vexation apart) to tithe the whole of that 
part of a field which lies in one parifh before he proceeds to tithe any part of the fame field 
lying in another parifh. And, therclore, where a farmer cut the whole of a field of barley 
lying in the two pati/hes of A. and J?., and after rolling (1 e. cocking) and tithing part in 
A., proceeded to roll and tithe part in IS.; and the weather being c. telling, lie carried that 
pSTt which was tithed in A. the day before the re :1 of the field in A • was rolled and tithed j 
and this without previous notice vf.the intention to Cirry fuch part : held that this being 
done bona fide was lawful. 

county 
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1810. county of Norfolk) was as to the regularity and legality of 

~ the manner , in which the tithes had been fet out. A 

LlATHIt , 

agclnfi verdidt having paffed for the plaintiff, 

Levison. 

Frcre Serjt. now moved to fet it afide and for a new 
trial, and Hated the cafe thus. The tithes in queftion 
arofe out of a field of 24 acres in barley, 3-4ths of which 
was in the parifh of ReeSatn, of which the plaintiff was 
redlor, and the other 4th was in the adjoining'par Hh of 
lAmpeithmv. On a Tuefday in Lift Fltigujl the whole crop 
of barley was cut down, and lay in the fwarth ; and in 
the evening of that day above half of that part of it which 
Was in the plaintiff’s parifli was rolled and tithed in the 
cuftomary manner ready for carrying. Rolling («) is 
where the labourers go along the field and rake the bailey 
tranfveifely from the fwarth into cocks or rolls, as far as 
the rake can reach ; and this the Coffirt have held to he a 
legal inode of tithing. Then the defendant, after rolling 
and tithing the better half of that which was in Rccdlatn, 
left off, and proceeded to roll and tithe about an equal 
proportion of tluft which was in IAn:pcnha r w> and did not re¬ 
fume the rolling and tithing of the remainder in Recdhnm 
till the Thurfday; but on the intervening Wednefday about 
noon, he carried off his nine parts of that portion which 
Was rolled and tithed in Reedham, before the remaining 
part of the fwarth was rolled and tithed. Now the ge¬ 
neral, rule is, that the whole of a field {hall be tithed 
together before any part of it is removed (£). [Lord El- 
h'nborough C. J. Do you mean to fay that this muff ne- 
ceffarily begone, notwithftanding one part of a field riiay 

(<4 Vide Newman v. Morgan, JO 5. IS to teddug In tile prOCtfs 
•f hay-making. 

( 4 ) Eijkme v. M. 10 G, 3. 3 CvfilTitbt Caf. 961, but this tUW 

is there Hated wim various exceptions and modifications. 

be 
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be in a fit ftate fojr cutting and carrying, and the other part 
not ripe ? Grofe J. Or whatever the ftate of the weather 
may be, which may require the corn to be laved as fpeedily 
as it can be done ?] The neceflary exceptions of partial 
ripenefs and catching weather mull be always under- 
Rood. ' [Ld. EUenborough C. J. If the cutting and faving 
be done fairly, and in the ordinary courfe of hufbandry, 
and not fraudulently or capricioufly, is there any decifton 
which limits the farmer as to the mode of doing it ?] In 
Hall v. Machet (r), it was held that though a farmer 
might cut down any part of a field at a time, as beft fuited 
his convenience, unlcfs done with defign to defraud oi 
vex the paxfon j yet that all the liay cut down at any one 
time muft be tithed before any part of it could be carried 
away. [Lord Ellenborough C. J. Every perfon {hall be 
taken to intend the neceflary confequence of his a&s; 
and if the neceflary confequence of an act be vexation 
and injury to another perfon, to be furc we cannot enter 
into the queftion of the a£tor’$ intention.] It would ne- 
ceflarily be vexatious to the parfon, if the farmer could 
cut and tithe half a field, and then proceed to cut and 
tithe another field, or part of the fame field in another 
parifh: it neceffurily compels the parfon to come twice 
to the fame field : whereas if the farmer cannot carry 
any part of a field in the fame parilh till the whole be 
cut and tithed, that will infuie the parfon. again ft unne- 
ceflary labour, expence, and vexation, without fubjeifting 
him to the great diiliculty in moft cafes of proving a vex¬ 
atious intention in the farmer. It did not appear 
that any neceflity exifted for cutting and tithing the field 
in the partial manner here pra£!ifed ; but the defendant 
did fo for his own convenience; admitting that he had no 


1810. 


lf%A THIS 
againfi 
LxvitoH. 


Voi. XII. 


{*) 3 Anfir. 915 , 

R 


vexatious 
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vexaticii. intention ag.imil tl ^ paifon. [Gt'ff J. All iTicr 
witneffes agiccd that the bnley vaas tulicd in tlu fiueil 
manner. Th * defenda it left off* rolling and tithing the 
reft, and began to carry what was lolled and tithed be- 
caufe it vi as doubtful \\ either. - ] If the defendant had 
had nobody’s convenience to confult but his own, I do 
not fay thtt it could have been done in a more convenient 
manner. But tli»* pu&ice ltfclf is prejudicial to the 
paifon, as Table to be dbufed j and theie is no other way 
of tiymg the ught but tl is. This, cafe ftands upon an 
alleged in gul ntv, without f md, in the manner of 
tithing and i irr) mg part of a field m the fame parifh 
befoie the lMuiuide* wi. tithed. At any rate, if the 
pra£hcc be hg d, tl eir ou^l't to have been pievious no¬ 
tice given to the pufen, tint the Turner only meant to 
roll and titha part of the field, fo as to prevent him from, 
coming for lh° 1 cm under % accoidiug, to FrcmkJyti v. 
Gooch ( a ). 

Lord Eli L\20Rour*,H C. J. I own I have no micro- 
fcopc to en ible me to fee the pai titular inconveniences of 
which the plaintiff complain; in this calc. The whole of 
the field was cut down before any part of it was canied • 
the plaintiff docs not pretend to complain of any grievanc * 
until the Turner began to cariy a part on the Wednesday 
at noon before the whole field was tithed: a rcafon was 
afhgned for this btcaufe the weather appeared doubtful ; 
and no prejudice is Rated to have accrued to the plaintiff 
from it: the lolling and tithing of the remainder vi as re¬ 
fumed on the next day. The jury had the whole of the 
evidence lubmitted to them, and they were fatisfied that 
the tithing was done as fairly as the (late of the weather 

(*) 

admitted. 
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admitted. Rules of more regularity are after all only 
laid clown to prevent fraud; but we are now called upbn to 
decide on tlrom with a rigour which belongs to no rule 
of any kind. 


l8to. 


Lvathes 

agmrft 

LlTIfttON. 


Grose J. I told the jury that the tithing of the field 
was not to be done piece-meal unnecefiarily, but when 
began ihould be continued fairly according to tire ftate 
of the weather : and they found that it was fo done. 

* 

Le Blanc J. We do not interfere with the rule of 
law which requires that if a farmer begin to cut down 
and tithe a part r >f a field, he fhall not Hop at his pleafure 
and go on to another field, and cut part of that, and fo 
proceed to a third, &c. ; fo as to put the tithe owner to 
the trouble and e::pence of coming again to each field, to 
take part of his tithe of tile field at one time and part at 
another. But I know of no rule of law which obliges a 
farmer when lie has begun cut dug a field to flop in it 
when he comes to the bound-uy line of the parifli, and 
finiflr tithing all which lies in one pariih before he pro* 
ceeds with the roll of the field. But that is in truth what 
is complained of in this cafe. 


Bayley J, according, 


Rule refufed. 
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futu-jav, Grosvekor, Executor of Ellis, agaivft The 
Maj * 1 Inhabitants of the Lath of St* Augustine, in 

the County of Kent. 


A n action of 
cUht tor ico/ 
li*s uoon the 
liar 19 ( 7 . a. 
e 14 f 6 
a unit the in- 
frub tinf* of 'i 
luh i r \ K * by 
th- ni 

a rt' .nur of. 
ctr, \ bo, ho*ng 
n a boat be* 
t \ct n hi^'h md 
1 >v\ Water uik 
m purfuit of a 
frnar^hng ho it 
In which weie 
nffuvVts. gjinft 
theacl, rt^u\cl 
u moml wcufid 
bj a *f ot f ltd 
dVrtJe l M r n toe 
pi in the 
/j*/, thn^l 1 the 
f *httr 

, w.rd» i e** on 
%''t high lea l>e- 
}or»d the low 
wjur nia k, 
;*nd, conf.~ 
queutly, out of 
tin. lath \ Ji)d 
the <ift kivcs the 
r mec> sgainft 
♦ 1 v i ilufoi antt> 
of the ldt r , &c« 
whc*c the jUdt 
fhab he com- 


'J'lIIS was an a£lion of debt for 100/., upon the Hat, 
19 Geo. 2. c. 34. f. 6 . (n)i which enadls that if any 
officer of the revenue, or other perfon employed in feizing 
uncuftomlH goods, See. or in endeavouring to apprehend 
any offender againft tlut a£l fliall be hlhd by any offen¬ 
der agj.mll that .i£fc, S<c. the inhabitants of every rape or 
lath in Counties fo david >d, and in every other county in 
England the inhabitants of every hundred •tvht n fuel fuR 
Jiiall be committed fhall pay 10c/. to the e\ecutor or admi- 
niftiator of the perfon fo killed ; to be recovered by ac¬ 
tion againH fuch inhabitants. And that if the plaintifF 
m fuch a<ft’on recover, all the inhabitants of the lath, See. 
{hall be rateably and proportionally aflelled towards the 
payment of the damages and cofh, and alfo of the ex- 
pcnces of defending the a£lion, to be levied by the ways 
and means, and In the manner and form preferibed by the 
Hat. 8 Geo. 2. c. 1 6. relative to actions on the ftatute of 
hue and cry. The fa£t in this cafe was that the teftator, 
a revenue officer, being in a cutter in purfuit of a fmug- 
gling boat in which were offenders againft the a£t, re¬ 
ceived a {hot while in the cuttei between high and low 


1. t ' 

whm t v f officer endcdvourinn to apprehend the offenders rlSall be fJ/rJ. 

't ne application of the lUt. 5 > G»o z.e. 16 as to t lit mode sf Jrt\!r.g the money rece- 
1.1 <, -which by.th^t ad is diufled to he bj two jufticts Ol the peace ot the ctvMj, riding, 
9* d.mf- r, wiicie tht fait happen* d within the juiiidittion of the Cinque Potts, which has 
an excluh.o coinnuffion or the pdace. 


(4) This, which was a temporary aQ, lias been continued by differ¬ 
ent afts, of winch the 26 Geo. 3. c. So. thelaft 1 Ime any account of, 
carries it down to the end of the next feffian oi parliament after 1788. 


water 
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water mark,^tohich fliot was fired by an accomplice of 
the fm\iggteSPom the fhore, within the lath of St. Au~ 
gujlin, and the jurifdi&ion of the Cinquc Ports, and lin¬ 
gering for a fliort time was carried out in the purfuk be¬ 
yond low water mark, and died in the qutter upon, the 
high fea. And the plaintiff having recovered at the trial 
in Kent , before the Lord Chief Baron, 


* 810 . 

Cuotycnoji 

The Inhabitant* 
of the Uvh of 
Si. Alien* 

TIKE, 

Kl NT. 


Marry at now moved, by leave of the leaded Judge, 
to fet afule the verdict, and enter a nonfuit if this Court 
Were of opinion that the objections taken at the trial, and 
then over-ruled, were well founded. Thefe were ift, 
that the party having died at fea, out of the jdrifdiction 
of the county, the fa£t of his being killed could not be 
faid to have happened within the lath of St. Ait gujlin, 
whofe inhabitants were fi&d; and that the jury of the 
county had no jurifdi&ion to try the a&ion for the penalty. 
That by /. 5. of the aft, fpecial provifion was made for 
the trial of any indictment or information for any offence 
made felony by that or other aCts relating to the 
revenues of cuftoms or cxcife, in any county in England ; 
but no fimilar provifion was made iu rcfpeCt to this ac¬ 
tion. 2dly, That the place from whence the fhot was 
fired, and where the mortal wound was received, was 
within the jurifdi&ion of the Cinque Ports^ which has an 
exejufive commifTion of the peace, and within which the 
Juft ices of the county at large cannot interfere. Then, 
as .the money to be recovered- by a&ion againft the inha* 
bitants of the lath is to be “ levied by the ways and means 
i{ and in the manner and form prescribed by the ftatute 
8 G. 2. r. 16.5” and a$ by that a& (/ 4.) the fheiiff 
charged with the writ of execution, ** inftead of ferving 
fame on any inhabitants (i. c. of the hundred) fhall 

R 3 cavtfo 
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Crosvinor 

aga’wji 

The inhabitants 
oi the Lath of 
St- Augus- 
i inf, 
Kent. 


c£>fthc peace 
of the county^ riding , or diviftonf who are to caufe the tax¬ 
ation to be made and levied in the manner prefcribed by 
flat. 27 El'z. c, 13.; there does not Teem to be any mode 
by which the money recovered in this action can be le¬ 
vied, and therefore it is cafus omiflus, and not within the 
remedy given by the a£t. He faid that, after making in¬ 
quiry, he could not find that any fimiiar a£t;on had been 
before brought upon this ftatutc : but Grofe J. faid he 
remembered an inftance of fuch an action brought many 
years ago, which was tried in the county of Cornwall. 


caufe the fame to be produced to two jufti 


Lord Ellenborougii C. J. The fijot which produced 
the death having been fired from the fiiore within the 
lath brings the cafe wjthiti the fair meaning of the act, 
the object of which w.'.o to make the inhabitants of that 
place where the act was done which caufed the death 
anfwerable for it, in order to interefl them in reprefling 
the offences againit which the act was levelled. Then 
the inhabitants of the lath are mentioned nominatim as 
being liable to pay the money to be recovered by action $ 
and whatever difficulty there may be in applying the di¬ 
rections of the 8 G. 2. as to the levying of the money to 
this cafe, we will leave that difficulty to be fettled when 
it judicially arifes. It is fufficient at prefent to fay that 
there is no ground # for fetting afide the verdict which, haq 

. A, fl 

been obtained. 

Per Curiam. 


Rule rcfufcd. 
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HiiNKi n againjl Guerss. 


Saturday, 
May sztli. 


A N action of a Hump fit upon a wager of 300/. upon the 
practice of the Court, whether a perfon could be 
lawfully held to bail on a lpeci.il or’ginal for a debt under 
40/. was entered for trial at the bill fittings at Guildhall 
before Lord IZUcnbccouvh C. J., v.ho, on hearing the na¬ 
ture of the caufe, reprehend, d the- indecorum of the at¬ 
tempt to obtain in this manner the opinion of the Court 
upon a quellion of law or hi'ILL! piaciiee, in which the 


The Court v i!i 
no, try an ac¬ 
tion upon a 
w.^er on *n 
ahftraft ques¬ 
tion of law or 
judicial prac - 
tict. no: <iu { rp r 
out of UtCUl*.- 
Uipcts le iil) 
eXilling, in 
which the p;i 
tie> have ala I 
intereft. 


parties had 


no apparent inlLi'ell other tl 


an what the wa¬ 


ger itfelf created: and his L n*dlliip therefore refufed to 
try the caufe; telling thepLuntifTs counfcl that he might 
apply to this Court upon the fubjedl if his client felt him- 
felf aggrieved by fuch rcfulal. 


Park now iubiv.itted to the Court that there was no 
legal objection to the trial of the civile. When Lord 
Loughborough hnnieily ufilled to trv a caufe of lir&u'n v. 
Lecfott (h), on a w.iger refpefling the number of chances 
of throwing 7 and 1 1 on two dice, the Court approved of 
fuch refufal, not on the ground that the parties had no 
particular hit croft* in the wager, but becaufc it re fp idled 
the mode of playing an illegal game with dice, arid vfc'as 
therefore of an immoral tendency. He laid he was un¬ 
willing to make any fpeeilie motion that the caufe iljould 
be tried at the next fittings in London , as that would follow* 
pf courfe if the Court thought it a fit caule to be tried, 

1* 

(*) 2 H jUL. c 43 . 

& 4 


But 
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But the reft of the Court now concurred with the Lord 
Chief Juftice in the propriety of his. refufal lb try a caufe 
of this description. And his Lordiliip added, that courts 
of juftice were conftituted for the purpofe of deciding really 
exifting queftions of right between parties: and were not 
bound to anfwer whatever impertinent queftions perfons 
thought proper to alk them in the form of an action on a 
wager. That though there was nothing immoral in the 
fubject of tins wager, yet he confidered it as an extremely 
impudent attempt to compel the Court to give an opi¬ 
nion upon an abftraft queftion of law not arifing out of 
pte-exifting circumftanccs in which the parties had an in- 
tereft. The Courts however, refufed to grant, on the ap¬ 
plication of Gctrronv , the defendant’s counfel, a rule for 
judgment as in cafe of a nonfuit, there having been »o 
default of the plaintiff in not proceeding to trial. And 
L* Blanc J. faid, that if by any otKer proceeding in court 
it appeared that in truth no fuch wager had really beeq 
made, the Court would know how to deaf with tho 
cafe ( 4 )* 

(tf) N'u Caf, 408. $. C. 


Saturday * FlNLEY ClVahlJl JoWLE. 

Maj J3ch, ; - * J J 


The flat. 20(7.3. 
c. iq. f. 4. en¬ 
abling two ma* 

«* application or 
** complaint 
** made upon 
oath by any 
“ matter again fl 
“ fuch apjiren- 
“ tice”as is de- 
feribed in the 


r JTIE ftat 20 Geo. 2. c. 19., for the regulation of certain. 

fervants and apprentices, ena^.(y* 4*) that k (hall 
be lawful for two or more jujjicesilrlhe peace u upon ap*, 
plication or complaint, mh.de , upon oath , by any ma/ler or mif* 

* trefs , again ft any fuch apprentice, touching any niifde- 
meanor, &c. in fuch fervice,” to hear and determine the 


aft, touching any ipifdemeanor in fuch fervice, to hear and determine the fame, and to 
commit or.difchargc the apprentice, extends to a complaint in Writing preferred by the 
matter and verified by the oath ot another perfon. 

* fame. 
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fame, and pupifti 1 the offender by commitment to the 
houfe of correction, there to be corrected and held to 
hard labour not exceeding one calendar month; or other- 
wife to difcharge fuch apprentice. The plaintiff was an 
apprentice within the defcription of the aCfc, againft whom 
his mafter, the defendant, had preferred a complaint in 
writing before two magiftrates of the county of Tork; 
which complaint was verified by the oath of a witnefs 
who lpoke to the fadt, but not by the oath of the mafter 
himfelf: and the magiftrates having difcharged the de¬ 
fendant of his apprentice, the latter brought this aCtion 
upon the indentures againft his mafter, who juftified 
under the magiftrates* difcharge: and upon the fpecial 
matter appearing at the trial, it was objected that the ma¬ 
giftrates had no jurifdiCltion by the words of the a Cl, the 
complaint not having bee^ verified upon the oath of the 
mafter. But Thowfon B. before whom the caufe was 
tried at Torky over-ruled the objection, and a verdidfc 
paffed for the defendant. 


i S io. 


Jowtc* 


Cockcll Serjt. now renewed the objection, upon a mo¬ 
tion for a new trial, and drew the attention of the Court 

■ i 

to the particular wording of the claufc. 


Lord Ellenborough C. J. The words of the a& 
muft be underftood with reference to the fubjedt matter* 
The application or complaint muft be made to the ma- 
giftrates by the mnjier'tir miftKsfh becaufe they alone have 
an intereft in preferring it: and it muft be verified upon 
enthy but it need not be upon the oath of the mafter or 
miftrefs, who may know nothing of the fact themfelves: 
the complaint may be well founded upon fome caufe 
^rlfich happened in their abfence. But it is fufficient 
r * that 
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The wife of an 
afting cxcciiior 
taking no i-« ne- 
ficial into eft 
tinder the w.ll 
is a competent 
at telling witiu fs 
to prove the 
execution of it, 
within the de¬ 
scription of a 
trediklt vntnefs 
in the ftatute of 
frauds zyCar.z. 
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that the mafler makes the complaint and verifies it by 
the oath of the perfon who knows the fact; other wife 
unlefs the fault were committed in the prefence of the 
mailer, he would be without the remedy intended to be 
given by the lcgiflature. 

Per Curiam. Rule refufed. 


Bettison and Another again ft Sir Robert Howe 

Bromley, Barr. 

rjTHS was an ifFiie directed by the Mailer of the Rolls, 
to try whether a paper writing dated a8th April 
1807, and purporting to be the will of the late Sir Geo. 
Pauncefote, Bart., was executed by Sir George in the man¬ 
ner required by law to pafs real eft ate. The plaintiffs 
maintained the affirmative, and the defendant the nega¬ 
tive : and at the trial before Lord Ellenborough C J. at 
; TVejlminJler , a verdi61 was found for the plaintiffs with 
nominal damages, fubjedl to the opinion of the Court on 
this cafe. 

The teflator was of found mind ; the will was atteiled 
by three witneifes, and the execution of it in every re- 
fpe6t regular, fuppofing the witneifes were competent: 
but an obje&ion was made to the competency of Sufan 
Smith, one of the atteftiug witnefies, on the ground lhat 
(he was the wife of Jeremiah Smith, whom the teilator 
had named one of his executors in the will, and who, 
with the other executors, had proved the will and a£led, 
Jeremiah Smith was not a creditor of the teilator, either 
at the time of the execution of the will or of the tefta^ 
tor’s deceafe \ and he had no intereft but what (if any) 
* appeared 
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appeared on the face of the will. A copy of the will 
accompanied the will; bat Jeremiah Smith appeared to 
take no beneficial mtcreft under it. The queftion re* 
ferved was whether Sitfan Smith were a competent wit* 
nefs to prove the execution of the will ? If fhe were, 
the verdict was to ftand : if not, a verdi£t was to be en¬ 
tered for the defendant. 


*8xo. 


Bettis«A 

againfl 


Dumpier , for the plaintiffs, maintained the competency 
of the witnefs, whofe hufband took no intereft, either by 
way of legacy or refiduum, under the will. All that he 
took as executor was a burthenfome office, which could 
not make him a lefs credible witnefs in fupport of the 
will. He cited i Mid. 107. Anon.y where, on a trial at 
bar, Ld. C. J. Hale faid that an executor might be a wit¬ 
nefs in a caufe concerning^the eftate, if he had no intereft 
in the furplufage ; and that he had known it fo adjudged. 
Lowe v. Jolhjfe (a), in which an executor in truft (b) who 
had a£ted under the will was permitted to prove the 
teilator’s fanity. And Lord Mansfield there referred to 
Holt v. Tyrrell (r), in 1727, where on a trial at bar a 
truft.ee was held to be a witnefs without releafing. So in 
Gofs v. Traiey (d)> it was declared that a grantee, being 
only a bare truftee, was a good witnefs to prove the ex¬ 
ecution of the deed to himfelf. Laftly, in Goodtitle v. 
IVel ford (t j ), an executor who had a died, who was alfo 
devifec of a reverfipj^ry intereft in copyhold under the 
will, having furrcndcred that intereft to the ufe of the 
ficir, who, however, had refufed to accept the fur render, 

( a ) 1 Blue. Rcf>. 365 . 

(£) He had .dfo a legacy under the will, hut this he had ru leafed, in 
prdcr to he a witnefs. 

(c) 1 Barnard. Ref'. K. B, 12. S. C, («/) 1 P. JPmt. 2 90. 

( r ‘) IXugl 139 . 


was 
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was held a competent witnefs to prove the teftator’s fo- 

► v mV”, i * r p 

nity, being confidered as an executor taking no beneficial 
intereft: and though in Hudfon v. Kerfey (a), Ld. Camdeit , 
when Chief Juftice of C. B difFered-from the reft of the 
Court, and from the dottrine of Ld. Mansfield in Wynd- 
ham v. Ckct’tv\nd (£), as to the conftru&ion of the word 
credible in the flat, of frauds (c), requiring the atteftatiori 
of three credible witnefles to a will of lands; yet that does 
not affect this cafe where the executor took no beneficial 
intereft. Neither can this cafp be afFe&ed by the ftat. 
25 Geo. 2. c. 6. 3 even fupppfmg the appointment of an 
executor could be cpnfidercd as an appointment within 
that ftatute, which it feems not to be. [Lord Ellen- 
borough C. J. An executor could not be a witnefs if he 
were fuing or fued as a party in a caufe, becaufe he 
would be interefted in the ( d j.] The decree in 

Chancery would not be evidence to aflefl any queftion 
on the proof of the will in the Commons, 


Littledale contra faid, that the only intereft in the wit¬ 
nefs that fie could fuggeft was, that if a fuit were infti? 
tuted in the Commons by Sir Robert Bromley againft the 
executors to make pTobate of tfie will, the, decree in thi$ 
cafe would be evidence againft him, Put 

Jb 


■.. Le Blanc J. faid,that the only queftion here was whe¬ 
ther this were a good will of land„;Ald whatever the de. 
ciiion might be, it would not affepf any queftion con* 
cerning the probate in the Commons. 


, £ $G. ^ In C. B. 4 Burn's L. 4th 

' (b) lBurr. 414. j BUc. R. 95. (f) *9 Car. %. c. 3,/ 3, 

fyt) Vide Man v. Wardy s Atk* *»$• ** 
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And all the Court agreed upon the principal point, 
that the will was well proved in this cafe. Lord Ellen- 
borough C. J. fa id that the point had been decided fo long 
ago as Lord Hale's time, that an executor, having no in- 
tereft in the furglus, was a good witnefs to prove the will 
in a caufe concerning the eftnte : and this had been fol¬ 
lowed by other decisions to the fame effe£L Here the 
executor took no intereft under the will, but only a bur- 
thenfomc office. The other Judges concurring, 

Poftca to the Plaintiff*. 




1810. 


Bltticox 

Bimut. 


Tenny, on the Demife of Seth Acar, againjl 
Benjamin Preston Agar and Another. 


JN cje£lment for landl^ the county of York a verdict 
was found for the plaintiff, fubjeet to the opinion of 
the Court upon the following cafe. 

John Agar y being foiled in fee of the premifes in quef- 
tion, in 1737 devifed to hi« only fon John Agar t and his 
right heirs fcn‘ ever, a certain houfe, buildings, lands, &c. 
in the lordfliip of Holthy^ and .ilfo 9 other clofes in tire 
pofibflion of if certain tenant in the fame lordfliip: and 
then the will proceeded, u which lail:-mentioned 9 clofes 
I hcicby give to the faid John Agar and Ins belts for ever 
Upon this condition only, that lie (hall yearly, by half- 
yearly payments a l^b^-haelmas and Lady-day^ pay to my 
daughter Elizabeth•^gar, liis only filter, the full and juft 


Under a devife 
of land* 10 thr 
tertator’s fon 
and hi> lui-s it* 
c'tr , as to part 
of the l<tnck. 
upon condmon 
that he fhooid 
pay to the tefta- 
tor’s daughter 
1%/. a-ytar oil 
fhe came of age, 
and then pay 
her 50c l ; and 
in dttaultof 
payment, that 
fhc fhould enter 
upon -nd enjoy 
the faid pvt 
to her acd her 
heir* for ever: 
and m cafe his 
fri urul tLtufrbftr 
both died with. 


OUl /wrv/.r #ny 

child or J jfut % he divjfed^he rtvcrfion and inleritmce of all the lards to anothei; lieid 
that the ds.vile over was not an cxcLiitory dtvife, hut a rtmair.der limited after fuccitfive 
cAates t<ui of tjhe fon and alfo of the daughter by implication ; the intent being apparent 
that the devife over fliould not t,ike cffeft'till aftei failmeof the itlueof the fon and daughter, 
and that it Ihould then take sfEdt ] and tl is hei.nt tl*c only coidtiudiion which wcud 
give efteft to fuch intent confiflcntiy with t'.t \ holt o. the wii* raf«tn together. 


5 


fiun 



CASES in EASTER TERM 


»54 

*810. 

Tenmt, 
LffTce ot 
Agar, 
cgcnr.fi 

Agar, 
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fum of 12/. a year, limited to her, until (he lhall attain 
the age of 21 years, and after that age to pay her 300/. 
in lieu thereof, and in full of her portion : and for default 
of payment of any part fo limited and bequeathed to her, 
(lie {hall enter into the faid 9 clofes, or any part thereof 
in the name of the whole, and lhall en|by them all to her 
and her heirs for ever in cafe of non-payment or non-pei- 
formancc as afore limited, but not othe^wife. And itr 
cafe my faid fan ami daughter Loth happen to die without 
having any child or ijfue i lawfully begotten 01 to be begot¬ 
ten, then and in fuch cafe only l A gne rrid tkvife the re - 
verftm and inheritance of all my faid building, 1 mdb, and 
hereditaments whatever in Ilo/thy ifoufai 1, to my coufin 
Richard Agar and to his right liuii for ever.” An 1 the 
teftator made his fon and daughter joir t executor and ex¬ 
ecutrix. The t'ftator d»cd 11^ 1737, kivmg his fon and 
daughter, and Richard Agar iurviving. And there¬ 
upon John Agar the ion cmered upon and enjoyed the 
premifes until Lis death in 1,807, haxmg duly performed 
the conditions in the will com Lied. In Trinity 18 Geo. 3/ 
John Agar duly fullered a icco\cry of all the premifes, in 
which he and his filter Eliza 1 7> were the vouchees; and 
declared the ufes thereof to hitmelf in fee: and after¬ 
wards, by his will dul\ executed, devifed the fame to the 
defendants in fee, who are now in pofleflion thereof. 
Elizabeth Agar died in the lifetime of her brother ; and 
neither of them had any ilfue. Seth Agar is the heir at 
law of Richard Agar the devifee Mfjge named in the will 
©£ John Agar the father ; whichJK/VAar7 Agar was the 
heir at law of John Agar the father next after hi^ faid fon 
and daughter. The quefticn refcrVbd was, Whether Seth 
Agar were entitled to recover ? If he were, the verdiffc 
was to ftand; if not, a verdict was to be entered for the 

defendants: 
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defendants : and the real queflion was. Whether the de¬ 
vife over to Richard Agar were an executory devife, after 
an eftate in fee to John Agar , and confequently not bar- 
rable by the recovery: or whether fuch devife over being 
limited to t Ae cfftvl in cafe the fon and daughter died 
without leaving ?j r > c, operated as a reftri£fcion upon the 
prior limitations to the fon and daughter and their heirs 
refpofiively, fo as to give to John Agar an eftate tail only, 
and to rail' by implication an eftate tail in Elizabeth ; in 
which cafe the recovery would bar the devife over. 

Hclroyd , for the y' contended that the lirft ex- 

prefs devife t j the fun 1 n : c } and alfo the devife of the 
nine clofes to hhn in f_v. on u 'edition, and on his non¬ 
performance of that convlic'on, t!.e devife over to the 
daughter in ft e (c), vvc.e i.o\ icihAitd to eftates tail by 
^he iubfequent devife cve^ bcin^ “ in cafe the fon and 
daughter died •ivitK'ft hax ‘ tg any Ad l or tjpic but that 
fuch fubftquent devife ovnr to Ruha,tl Ago was an ex¬ 
ecutory devife, and not too 1 emote; and therefore not 
barrable by the recov0:) fullered b\ the fon and daughter. 
The limitation ovei to R. A. is not fimply upon the 
death of JJ:n, the vin, 'yiihs.tt leavjs.ty tjjue y but jlfo in 
default of Elizabeth leaving isiue, to whom no eftate was 
before givtii except upon the breach of condition by her 
brother John ; and therefore no eftate lari cun be raifed in 
her by implication (b) ; neither can it operate to cut down 
to # an eftate tail the jujfcr devife to the fon in foe; for the 
devife over is vpon 1 '|}i event which does not affedf the 
eftate given to him, namely upon the death of the daugh¬ 
ter as well as die fon without leaving ifiue; and there- 

x 1 is> a jrood lira tit on over. Ilainf'wni t{ v, Prtttj t Cn Elat. 919, 
(A) Luiihier v. ZbiUon, f'axgb* 2 Jy, 1 E%. Caj.Mr. 197. 

fore 
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fore the devifee of the fon would take during the conti¬ 
nuance of iflue of the daughter. It is clear th it the tef- 
tator firft meant to give the fon a fee: and the fee 
being given by exprefs words to one who was heir at law, 
the intent to difinhcrit him either in whole or in part 
ought, as is f.iid in Wild’s cafe (a), and in Goodright v. 
Goodridgc (b)> to be clear and manifeft; otherwife the 
Court will not reftrain the legal and proper meaning of 
the words. *nd here there is no necefiary intendment, 
as there was in the latter of thofe cafes, where the -devife 
over to the younger fon was if the eldeft died without 
hilrs ; who could not die withoufc^/Vr while his younger 
brother or any of his d^feendants were living j and there* 
fore the teftator muft have meant heirs of the body. The 
death of die fon and daughter, w ithout leaving ^ffue, 
only maiks the time, as was^faid in Gardner v. Sheldon, 
when die land IhouM cone t<^|he devifee over. In fome 
cafes (c) where the devife over has been^to the heif at 
law after the death of another, fuch as the teflator’s wife, 
tliat has been held to giv e an eftate for life by implication 
to the pci Ion on whofe death only the heir was to take: 
but that rule would not apply to the devifee over iu this 
cafe, who would only have been heir at law after the 
death of the fon and daughter and their defeendants, and 
therefore for tins purpofc is no more than a flranger: 
and it is clear that no fucli implication can arife where 
the devife over iif to a flranger after the death of another 
without iflue (if). The devife jitter muft be either an 
executory dev He as to all or £o*Jm» of the prior eftatet 
givftn : and if not an executory devife, it muft be a re* 


(a) 6S^,*i6 b . (£) Joules, 374. 

(f) Vick* 152/ 7. 17. fl. 2s. and H'i’hs, 373. 

Kfe.red to 6 Dig UU Dn»j e , ify. as coIlcQing the cafes 
on th!* futjeft. 

maindcr 
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mainder after an eftate tail $ but as burthens were im- 
pofed upon the fon in refpedt of part of the property de- 
vifed to him, if he were only to take an eftate tail, he 
might be a lofer. An annuity is to be paid to the filter 
tilhfhe comes of age, and then a grofs fum. [Lord Ellen - 
borough C. J. The 12/. to be paid to her annually is no¬ 
thing more than intereft at 4/. per cent* for the principal 
fum of 300/. to be paid to her when fhe comes of age. j Bay- 
ley J. If lire got the eftate itfelf, Ihc would have that out of 
which the payment was to be made.] To give the filter 
an eftate tail by implication would be to give her the 
property in one event, when the teftator has declared that 
Ihe fliould only have it in anothef event. The devife 
over beiug upon the event of the fon and daughter dying 
without lca\iiig iiTuc; in Older to give efFeift to thefe 
words, it is not neceflary to, imply an eftate tail in the 
fon; for coupling them with the eftate in fee before ex- 
prefidy devifed to him, he would Hill take a fee deter¬ 
minable on the contingency of himftlf and his lifter dying 
without leaving ifliic; the remainder over therefore would 
be a contingent remainder, and as fuch would be de- 
ftroyed by the recovery. The devife over is of the re- 
verfion immediately upon the happening, of the event, 
which word reverfion was held in Baihs v. Gale {a) to 
pafs the whole elute : hi# if the fon and daughter took 
eftates tail it would only pafi> a future intereft liable to 
be defeated at any time by the n£t of the tenants in tail. 
The devife over is aftM^a dying without leaving ijfue; 
and there has been no cat Riding that thofe Vords, 
even as applied to freehold eftate, extend to an indefinite 
failure of iflue: efpecially where fuch a conftrudtion, by 
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giving an eftate tail to the firft taker, would enable him im¬ 
mediately to defeat the devifes over, contrary to the intent 
of the tcftator. In Forth v. Chapman (a), a dying without 
leafing iflue was held to be confined in the cafe of a term 
to die time of the death : and though a difUn&ion was 
there taken between the devife of a term and of a free¬ 
hold; and in Walter x.Drew{b) a devife, that if William the 
teftator's eldeft fon die “ and leave no iflue of his body,” 
then the lands of inheritance ihould go to the younger 
fon, was held to give an eflate tail by neceflary implica¬ 
tion to William , who was heir at law 5 yet that went' 
upon the ground that the teftator’s intent would otherwife 
be defeated : and in Porter x* Bradley (c). Lord Kenyon t 
Upon a review of all the authorities, thought there was no 
ground for making a diftin&ion between the devife of 
freehold and chattel interefts-, and that thofe words ihould 
be conftrued to mean a dying without leaving iflue at the 
lime of the death; though in that cafe he alfo relied upon 
the additional words « leaving no iflue behind him It 
does not appear, however, how the words “ behind him u 
can carry the fenfe of the word leaving farther ; as tlit 
word leave applied to the fubje£t matter neceflarily means 
leave behind, , or leave JUrvivtng ; for if the iflue do not 
furvive, the party dying cannot be faid to leave iflue; at 
leaft in cafes where a different conftru£lion is not necef- 
fary to give effe& to the manifeft intention of the teftator, 
as in Walter v. Drew, And this ha9 finee been acfced 
upon in Roe v. Jeffery (d); and Lord C* J. Wilmot* s rea- 
foning* in delivering tb* ^kaion of the Judges to the 


(a) 1 P 663 . (£) Com. Ref. 371 . 

(c) 3 Tt'-m Rrf. 141 j but fee Daintry v. Dainty, 6 Term Rtf. J 14 . and 
what was faid by Law*t-ce J. In Dot v, Cooke, 7 Eafi, ijx. 

7 7 >» R*.f 589 . 
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Houfe of Lords in Keilly v. Fowler (a), flrongly fupports 1810. 
the fame conclufion upon the effe£l of the word leaving. —— 

r ° TinhTi 

And here it will beft effe&uate the whole intent of the Liff e of 
•will to confine the words to a dying without 
at the time of the death. 

Richardfon , control, was flopped by the Court. 

Lord Ellenborough C. J. We have heard a labor! • 
ous and ingenious argurrent, which has endeavoured to 
cloud an intention as diftinetly and plainly exprefled as a 
teftator could have done, and which* if not expiefled in 
terms, is plainly to be inferred from the whole of the will. 

Nothing can be clearer than that Rurat'd Agar was not 
intended to take any thing until the ifluc of the teftator’s 
fon and of his daughter wertf all cxtincl : and then the 
queflion is, whether upon the words of the will an oftate 
tail can be raifed in them. The words firft ufed would 
certainly carry a fee, (f to John Agar and his heirs Jot 
ever” &c. unlefs by the fubfequent words it appears 
that he meant to give them a lefs eflate : but it is not 
necefTary to cite cafes, fuch as Porter v. Bradley , to {hew 
that fuch words may receive a narrower confirmation, if 
by fubfequent words it manifjcftly appear that the tcfla- 
tor fo intended. Here then the teflator proceeds to an¬ 
nex a condition to the devife of the nine clefes to his fon* 
that he (hould pay to bit daughter till (he came of age 
12/* a-year; which is at tiie rate of 4 per cent, upon the 
300/. which he w as to pay her when of age; and provides 

(4) tytlmt'i R«f. *98. See from p. 309. to 314. See, upon the fame 
fubje&y but with varying application according to the apparent inUnt, 

WW v. Baron, 1 Eafl, ico, Bigge v. Bcnjley. i Brp Cb. Cat. I«0. and 
2 V v. JSUu, 9 Eaji, 386. 
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that in default of payment {lie (hould enter into the irin£ 
clofcs and enjoy them to her and her heirs for ever: and 
then follow the material words, which fhew an intention 
to narrow into eftates tail the eftates in fee before given 
to the fon and to the daughter. u And in cafe my faid 
ct fon and daughter both happen to die, without leaving 
any child or lfluc, &c. then arsd in fuch cafe only 1 
« devife the reverfion, 6cc. to my coufiti ltd. Agar” m 
fee. The eftate tlicrcfore to Richard Agar was only to 
commence after the extinction of the luies of itTue of his 
own fon and daughter \ and that intent can only be 
effected by giving to the fon and daughter fucceflive 
eftates tail. And it is unnecefLiy to wander beyond the 
cafe in judgment befoie us iri feaich of the intent of 
other teftators in other caf^s, w heir the intent of this tef- 
tator fpeaks fo plainly in the w ill m queftion. The con- 
fequence is, that the fon, being tenant in tail, was entitled 
to fuffer the recovery ftated, w Inch has barred the remain¬ 
der to Rickard Agar. 


GRosr J. Though the word hi.u priraa facie carries 
the fee, yet it has been long fettled that it may be re¬ 
trained by other words lhcwing fuch an intent to meant 
heirs of the body ; and the yords of the devife oVer, juft 
mentioned by my Lord, ftiew that it was intended to be fo 
reftrained in this cafe: tit it would give the fon an eftate 
tail, and then the recover) iuft|red by liim bairecl the re¬ 
mainder. 


Le Blanc J. The plaintiff - muft make out that John 
Agar> the fon, took a fee, with an executory deyife over 
in fee to Rd.Agar ; for if John took an eftate tail, or if 
the limitation over were a contingent remainder, and not 

an 
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ati executory devife, Richard was barred by the recovery 

fuffered. Now the eftate is firll limited to John and his 
* 

heirs for ever-, and if the will flopped there, he would of 
courfe take the fee : but after providing that in cafe of 
failure of payment by the fon of the fums mentioned to 
the daughter, flie fhould enter and enjoy the nine clofes 
to her and her heirs for ever, the will proceeds— “ aiul 
in cafe my fon and daughter both happen to die without 
leaving any child or iflue, &c.;” then he devifes the rc- 
verfion and inheritance to Richard in fee. Upon thefe 
words the plaintiff’s counfel is driven to contend that the 
intention of the teflator was that the fon fhould take fuch 
an eftate, that fuppofing the daughter to have lived and 
had iflue, and the fon to v haVC died without having any 
iflue, he could have devifeu the eftate away from the 
daughter and her iflue to a ft ranger, who would have been 
* entitled to hold fo long ns any iflue of the daughter con¬ 
tinued in being. But to be driven to urguc for fuch a 
conftru&ion of the intention of the teftator in this will, 
as neceflary to give the fon a fee, fliews that the teftator 
did not intend to give him a fee. On the contrary, his 
intent appears clearly to have been that the eftate fhould 
not go over till failure of iflue of his fon And daughter ; 
and that Xu give the fon and daughter eflatcs tail in 
fucceflion. And it is a known rule of law .in the con- 
flru&ion of will 1 }, that if a devife over can take efFedl as 
a remainder, it fliall notabe tak^n to be an executory de¬ 
vife. There is no cafewhere the words “ die without 
leaving iflue,” Amply have been adjudged to rnean “ with¬ 
out leaving iflue at the time of the dtath in Porttr v. 
Bradley there were alfo the w ords behind him . 
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181®. Kayley J. The true conftru&ion of this will, tiftd 

-’ fuch as will beft anfwer the apparent intention of the tef- 

N Y 

Lefltc oi tator, is that John Agar) the fon, fhould take an eftate tail 
only, with remainder in tail by implication to his filler, 
A8AR * with remainder in fee to Richard Agar . That makes all 
the eftates legal eftates, and the devifes over eftates in 
remainder; and it is a fettled Tule that no devife over 
ihall be conftrued to be an executory devife, which can 
take effect as a remainder. The teftator firft devifes his 
eftate to his fon and his heirs for ever $ that would give 
him a fee: but afterwards he gives it over upon a dying 
without leaving ilfue of his fon and daughter; and that 
will narrow the former devife to an eftate tail, unlcfs it 
appeared clearly to have been tHe teftatoi’s intent to look 
to a dying without leaving ifiue at the time of the Ton's 
death, and not to an indefinite failure of lflue: and to 
{hew that, the word leaving is relied upon ♦, hut it appears 
that the teftator looked not merely to his fon dying with¬ 
out ifiue, but to hib daughter alfo dying without ilfue, 
before the devife over was to take effedt; which latter 
could only be for the fake of benefiting his daughter and 
her ilfue 5 and the only way in which that can be done is 
by giving her an eftate tail. It is argued indeed that he 
merely meant by that to extend the eftate given to the fon, 
fo as to enable him to difpolc of it fo long as any ifiue ol 
his own or of Jm fifter'p continued; but that is not the 
natural way of accounting for the in trod u&ion of thofe 
words. Suppofe John Agar the fon had died leaving 
ifiue, which ifiue had died immediately after; and then 
the daughter had died without ifiue; yet according to the 
plaintiff's conftru&ian, Richard Agar would take no¬ 
things becaufe the event wculd not have happened on 

which 
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1 trfiich he contends that the devife oyer was to take efleCl; 
and yet it is plain that the teftator meant the devife over to 
take effect in fuch an event. Therefore to effectuate his 
intention the fori and daughter mult take eftates tail, 
with remainder over to Richard Agar* The words 
dying without iflue, or without leaving ifiue, are to a 
certain extent equivocal; but they may be explained by 
other parts of the will; and here there appears to be a 
clear intent to give an eftate tail to tlie fon, M'ith a re* 
mainder in tail to die daughter; and a remainder over in 
fee to Richard Agar* 

Poftea to the Defendants. 
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Amhurst again/l Skynner. r*tjd ayt 

® J w May 15th. 

I N replevin# the defendant avowed the taking of grow* An annuity 

* j-n. r r v r r t > ont 

ing crops as a diltrefs tor the arrearb of an annuity of who was mort* 
50/. granted by the plaintiff*to the defendant, by inden- f 
ture dated 5th of May 1804, and ifluing out of and Iccureci*^ 
charged upon the lands mentioned in the declaration and k ' rtUtr -0- 

Q 1 1 u i d uv r’lan 

other lands, for three lives ftill exifling. The plaintiff thtmtmftof 

tn 11 01 (gage 

pleaded, ijjt, non eft faClum. 2dly, Tliat the faid inden* and ti.e an- 
fcure was made, and the annuity granted after the a Cl of It«?iueption ,,ft 
the 17 Geo. 3. c. 26. for regiftering the grams of life an* ^Vtileanl 
nuities, and that no memorial was inrollcd within 20 days nu '^ , 

* 4 17 G } e 16. 

, as a grant ot an 

annuity by one who wi$ feiftd pt ftt fitapk j and therefore no memorial of it need be in- 
rolled t the jtijtn m ftt there txceptid extending in parity of reafon to tquitah't as well at 
legal eftates And though a rrpli it ion, alUgmg that the giantor was at the time of the 
annuity gianted jetjed w ftt fimplt in p^fttflion ot the pitmifes on which the anno ty was 
charged, would, aWty'afled from the ii v j ^.matter, by the mere foice of tht v cur's feijeJ 
w ftJunf-lt be confide red as alleging a legal yet, with reieicnce to tm. m*tur, 

apo to tlie plea, to which it was an at Iwu, wl ich al eged that the grant wVs m.de ifttr 
t{ie am mty A, and tliat no imm<na» of it was in:oiled according to th-tt adt j it ihall be 
taken to mean fuch an eftate at is deemed to be a fa fin in f««, within the conduction of 
||i«fc words in tlie annuity a£t. 

S 4 after 
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after the execution of the indenture, according to thd 
dire&ions of that a£h 3dJy, That the plaintiff was not 
at the time of making the indenture and u£ the grant of 
the annuity feifed in feefnnple or in fee tail in pofieflion 
of the premifes on which the annuity was charged and 
fecurcd, or of any part thereof, which was or weie of 
equal or greater annual value than the annuity : and that 
* no memorial of the indenture was inrolled according to 
the a£t. Theie was a 4th plea in fubftancc the fame as 
the third. Replication to the 2d plea, that the plaintiff 
was at the time of making the indenture and of the grant 
of the annuity feifed m fee fnnple in poflefffOn of th*» pre¬ 
mifes upon which the annuity wa6 charged and fee v red, 
and which were then of greater annual value than the 
"annuity. And the like replications to the 3d and 4th 
pleas. Rejoinder to tke replication to the 2d plea, that 
the plaintiff was not feifed in fee finiple in pofieflion of 
the faid premifes, &c. in manner and form as alleged in 
that plea : on all which iflue> vieie joined: and at the 
trial before Lord Ellen 1 enough C. J. in Knit a veidic 1 was 
found for the defendant on the non eft factum, and alfo 
on the other blues, fubjedl to the opinion of the Court 
on this cafe. 

The plaintiff* long before the pftant of the annuity in^ 
question was feifed in fee fimple in pofl'eflion of the pre- * 
mifes on which the annuity was fecurcd, and on which 
the diftrefs was taken; and being fo feifed, by indentures 
of leafe and relcafe of the 7th and 8th of May 1793, and 
of the 19th and 20th of Jan. 1796, between the plaintiff 
and IV. Wilkins, cons eyed the whole of 4 the premifes to 
Wilkins , his heirs and afligns, by way of mortgage in*fee, 
fubje£fc to a provifo for redemption thereof on payment 
of the feveral fums of 6000/. and 5500/., with intereft, 

at 
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at certain days therein mentioned long before the grant¬ 
ing of the annuity in queflion. By indentures of leafe 
and releaf| of the 3d and 4th of March 1802, the releafe 
being of three parts, between Wm. Crifp , Wm. Randall , 
and Thomas Wilders (the executors and devifees in fee in 
truft of Wm. Wilkins then deceafed) of the firft part; 
the plaintiff of the fccond part; and Wm. Walter of die 
third part; aftA reciting that Walter had advanced 
14,000/. to the plaintiff, out of which the plaintiff had 
paid 4240/. to Crifp, Randall , and Wilders , they, Crifp , 
Randall , and Wihlsrs, by the dheCHon of the plaintiff, and 
the plaintiff for<fcimfclf, conveyed a part of the premifes 
to Walter , his heirs and afiigns, by way of mortgage in 

fee, fubject to a provito for iedemption upon the transfer 
% 

by the plamtiif of 20,511 /. 1 is. 1 id. 3 percent, conf. oil 
the 4th of March 1C03, to Walter and payment of inte- 
reft in the ijean time on the 14,000/. The mortgage 
deeds contained the ufual provifo for quiet enjoyment. 
No ftoclj; had been transferred purfuant to the provifo, 
and the principal l'ums due upon the mortgages, together 
with a confidcrable portion of the interefl thereon, were 
unpaid at the time of the grant of the annuity; and the 
legal cflale in f eft triple in the premifes then was in Crijp f 
Randall , and Wilders , and in Walter , respectively, by vir- 
• tue of their feveral mortgages, fubject to the plaintiff's 
equity of redemption as mortgagor iiufee Timplc. Oa 
the* 5th of May 1804 the plaintiff, being entitled to futh 
equity of redemption, granted the annuity in queftion by 
the deed ftated in the pleadings, but no memorial thereof 
was enrolled purfuant to the ftat. 17 G. 3. c. 26. The 
lands on which die annuity was fecured were, at the 
lime of the grant, of greater annual value than the annui¬ 
ty and die intcrcft payable on the above mortgages; and 

the 
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the plaintiff, at the time of fuch grant, was m the a&dal 
poffeffion of a part of the pfemifes of greater annual value 
than the annuity. If the defendant were entitled tt> 
recover, the verdict for him on all the iffues was to ftand: 
if not, a verdift was to be entered for the plaintiff on the 
two laft iffues. 

ft 

JBarnetvall for the plaintiff contended, firft, that one 
who had mortgaged in fee before the grant of an annuity 
Could not be faid to be feifed in fee within the 8th claufe 
of the annuity a£ 17 G. 3. e. 26. which excepts out of 
the operation of the aannuities fecurfd on lands of 
equal or greater value whereof the grantor was feifed in 
fee fimple or fee tail in poffeffion at the time of the grant. 
The term feifed does not apply to one who has a mere 
equitable eftate; the truftee of the legal eftate only is 
feifed, In Halfey v. Hales [a) the father who was tenant 
for life, with the ultimate reverfion in fee, joined with 
his fon, who had an intermediate remainder in tail, in 
making an appointment (the power of doing which was 
referved to them by the deed to lead the ufes of a prior 
recovery fuffered) to the grantee of an annuity for a term 
of 99 years to fecure an annuity for their joint lives; 
which was held to be within the exception in queftion: 
but there the father and fon jointly had the entire do¬ 
minion over the whole fee. The parties there, as Lord 
Kenyon obferved, did'not want the protection of the a£fc: 
« they had the control over the whole eftate, and were 
not in the fituation of perfons who are induced from the 
imbecility of their title to grant an annuity to a difad- 
vantage.” {Jut that is not the fituation of a mortgagor; 


b* 


(4) 
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lie has not the control over his whole eftate, hut is fre¬ 
quently a neceflitous man who wants the protection of 
the as much as any other. The evil meant to he re¬ 
medied was the fecrecy of fuch tranfa&kms with perform 
who having incumbered properties or partial interelis 
only to difpofe of could no^deal with annuitants upon 
equal terms ; the Court therefore will conftrue the aft 
fo as to further the remedy, and enlarge the ena&ing 
claufes rather than the exception. A mortgagor holds 
pofleffion of his eftate at the pleafure of the mortgagee, 
who may at any time enter and hold the eftate; and 
during that tijqae the annuity cannot be paid; a riik of 
which the grantee may avail himfelf to demand higher 
terms on account of the pofiible inconvenience and lofs. 
The excepting claufe, in requiring that the grantor fhould 

be feifed in pojftjfion t mud have intended fuch a poftelhon 

* 

as he was entitled to hold agaiuft every other perfon: but 
a mortgagor, though in poflefiion in fa ft, has in law only 
a reverfionai y intereft. . [Lord Ellenborough C. J. The 
words in pojpjjim feem to have been there ufed in contra- 
diftinftion to perfons feifed in fee fimple or fee tail in 
reverftotu This queftion was decided by Lord Thurlow 
in Shrapnel v. Vernon (a), who confidered equitable eftates 
to be within the excepting claufe ; and I am not aware 
that that cafe has been fincc overruled : it feems rather 
to have been confirmed by Lord Kenyon' in Halfey v. 

He fuggefted that a cafe was now depending in 
Chancery, in which Shrapnel v. Vernon would be brought 
under revifion. Then, adly, the allegation in the plead¬ 
ings that theplaintiffwas at the time of granting the annuity 
f,'iftd infee % See* mult be taken to mean that he was feifed 

(a) * 9n. Cb. Caf. s62. 
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of tlie /^gva/ eftate in Fee, &c.; whereas the proof is cmlyi 
of an equitable feifin, which does not fupport the allega¬ 
tion : the true nature of his eftate ought to have been 
(heWn. 


Laives contra. The two^pieftions made refolve them- 
felves into one, whether an equitable feifin in fee be 
Within the exception of the annuity aft. The aft does 
not fay, w legally feifed in fee,” &c., nor does it ufe the 
common legal words defcriptive of a fee, as feifed in hi$ 
demefnc as offee y but merely **feifd in fee * 7 and the iflue 
is in the fame general words, and not in^phnical terms. 
It does not fay i( granted out of the lands,” but l< fecured 
upon lands $” and no doubt this annuity i$ fecured upon 
the lands, apart from any queftion upon the annuity aft. 
It is fecured in equity. There is no reafon for fettering 
equitable feifins in fee more than legal feifins. The larg- 
eft properties are often fubjeft to flight charges, which 
puts the legal eftate out of the owner of the inheritance. 
The cafe of Shrapnel v. Vernon is exprefsly in point$ and 
that was recognized in Halfy v. Hales , which was a mere 
power of appointment in the father and fon, neither of 
whom had a legal feifin. Many annuities have beer^ 
granted on the faith of thefe decifions. 

Barnenvall in reply faid, that Halfey v. Hales went en¬ 
tirely on the ground that the father and fon had a coift- 
plete power over the fee fimplc, and therefore the cafe 
did not come within the reafon of the enafting claufes: 
but this cafe is within the mifehief meant to be remedied 
by the aft. The conftruftion put upon the aft in Shrap* 
nel v. V?rnon } as applied to the cafe of a mortgagor in fee, 
has never been afted upon at law. 


Lord 
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Lord Ellenboroogh C. L Two point* have been 
made; firft, whether the grantor of this annuity had 
fuch a feifin of an eftate in fee at the time*of the grant as 
as within the exception in the laft claufe of the annuity 
* aft; fo as to render it unneceflary to inrol a memorial of 
the annuity ? He had before conveyed this eftate by way 
of mortgage in fee fubjcft%> a provifo for redemption, 
and the equity of redemption remained in him. And the 
cafe of Shrapnel v. Vernon eftablifhes that there is no 
difference between legal and equitable eftates in the con- 
ft raft ion of this claufe of the aft. If that cafe were well 
decided, it iA. cs an end of this queftion. Now upon 
the only occanon pointed out where it has been drawn 
under confideration, which was before this court in Halfey 
v. Hales , it feems to be affirmed by the j udgment of Lord 
Kenyon. That then is an authority fufficient to govern 
this cafe: and after fo many years have elapfed fince, and 
When many other annuitants may have afted upon the 
faith of it, we ought to fee very clearly that it was a 
Wrong conftruftion of the aft before we overturn it. 
But it is now too late to reconfider the point on general 
reafoning, as if it were res integra. Ld. Kenyon in the 
latter cafe confidered the exception as referring to perfons 
having ready marketable eftates to fell, over which they 
had the control, and that equitable eftates were equally 
faleable with legal eftates of the fame#defcription men¬ 
tioned in the claufe. And thqugh I cannot but agree 
With Ld. Thurlow in Shrapnel v. Vernon , that it would 

m 

have been as well if the aft had required annuities of all 
deferiptions to be inrolled, whatever was the nature of 
the eftates on which they were fecured; yet this cafe 
falls within the conftruftion which has been put upon the 
excepting claufe. It is found that tiffs eftate was of an 
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t j I9l annual value more than fufficient to pay the annuity anil 

—— the mtereft of the mortgage* Then with refped to the 

other objedioh, I agree with the plaintiff's counfel that 
Sxv*«*«. when it is faid in pleading that a party was fiifed in fee, I 
fhould underftand by that a legal fcifin in fee : that is the 
obvious and proper fenfe of the words: but when thofe 
words sure introduced, as they arc, in thefe pleadings with 
reference to the mrolment of a memorial according to the 
directions of the annuity ad, I think I muft conftrue 
them, feenndum fubjedam materiam, as connected with 
the ad of parliament to which they refer, and that thofe 
words muft have the fame conftrudion<Mhdthe pleadings 
as they have in the annuity ad where they alfo occur* 
There is then an allegation of a feifin in fee, with re¬ 
ference to the obligation impofed by the annuity ad to 
inrol a memorial, and not of a feifin in fee at common 
law. However, as it is fuggefted that the fame queftion 
upon the conftrudion of the ad is now depending" in a 
cafe in Chancery, ihould the propriety of the decisions in 
Shrapnel v. Verr.on, and Halfy v. Hales, be called in quef¬ 
tion in that court, fo as to (hake their authority, we ihall 
have an opportunity of re-confidering our judgment is 
the courfe of the term, by only giving judgment nifi at 
piefent. 

Grose J. * 'IJie true queftion raifed by the pleadings 
is, whether, the grantor of this annuity were feifed in fee 
fimple in poflelhon within the meaning of the annuity 
ad, at the time pf the grant ? and confidering what the 
objed of the ad was, and the general words ufed, and> 
the decifions which have put a conftrudion upon thofe 
words, I muft confider it as an allegation of a feifin in 
fee with reference to the meaning of thofe words in the 

annuity 
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Annuity ad, which has been decided to include an equi* 
table feifin in fee. And not being prepared to over-rule 
thofe decifions, I muft conlider fuch a feifin to be fufli- 
cient to take the cafe out of the ad. 
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Le Blakc J. The firft queflion is upon the allegation 
in the pleadings. The fecond pica objeds to the grant of 
the annuity as not having been regiftered according to the 
diredions of the ad : the replication is in anfwer to that, 
and alleges that the grantor was feifed in fee fimple in 
pofTeflion of the premifes at the time of the grant: and 

queftion whether he were fo feifed 
f the annuity ad ; and is the fame as 
if the allegation had been that he was fo feifed within 
the meaning of that ad. Then the fecond quef¬ 
tion arifes, whether a party ieifed of an equitable eftate 
in fee be within the exception of the #th claufe ? And 
that was exprefsly decided in the affirmative by Lord 
Tburhm in Shrapnel v. Vernon } and when it came under 
confideration again in this Court, in Halfey v. Hales , Lord 
Kenyon adopted that decifion, and held that a legal feifin 
in fee was not neccifary to bring the cafe within the ex¬ 
ception. When, therefore, a conftrudion has been put 
upon a modern ad of parliament, within 11 years after 
the paffing of it, and perfons have aded upon the faith of 
it, and when that decifion has been recognized 10 years 
a&grwards, we muft now conftder ourfelves bound by it, 
and that a party, who was feifed of an equitable eftate in 
fee at the time of granting the annuity, was feifed in fee 
within die meaning of the annuity ad. 


that brings it t|g|tlie 
within the meaning < 


Bayley J. At the time when the annuity ad palled, 
it was conGdered that perfons having only life eftates 

were 



* 
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Cases in faster term 

were under great disadvantage in going into the market 

to raife money by the grant of annuities, and it was to 

benefit and prote£t perforia of that deferijttion that the 

act was pafled ; and therefore an exception was made o€ 

perfons who were feifed of eftates in fee fimple or fee 

tail in pofleilion. If ow as all perfons having fuch eftates, 

whether in equity or at law, were confidered to have 

eftates which they could carry to market, and difpofe of 

at a fair value, and that it was optional in them to raife 

money by wajr of annuity, or otherwife, they Were alike 

confidered as not within the icafon of the- law *• aruJ 

* 

within a few yen'* after die a£t jr^ed tf^hnd a decifion 
by Loid 1 burlaw, that an equitable feifitnu fee was fuffi* 
cient to biing the cafe within the exception. If that de-* 
cifon had been deemed wrong, an opportunity of recti¬ 
fying it would probably foon haie occurred ; but on the 
coutiary, in the only inflancc which c#m be found, where 
that decifion ever tame in queftion, it was recognised 
and atfced upon in this court: the queftion, therefore, 
tnuft be confidered as decided. 


Poftea fee the Defendant (a). 


(a) The fime pont was once beloie decided in this>Court, in arafe of 
€ u*nutngv birfPm Tw}Jhn, in M. %<)Gio 3. L /Line had o' tamed a rule 
calling on the plaintiff to fhcwcaufe $d>y the Judgment on th.5 annuity 
bond flioijld n&t be fa alide for want of a mtnional mrolkd according to 
the annuity®. The .infwergiv n was, that Sir JVm 'Twyjthn w is te¬ 
nant m tail at the time of the premifes oft winch the annuity Wat fwcured, 
and theiefoic vu’hm tht exception of the aft. but it a^frihftd that lus 
father before the fettltm nt on the defendant m tail had mortgaged the 
picmifes in fee, and tht fettkment was made fubjeffc to that mortgage} 
fo that at the time cf the grant the defendant Jhad Onif an equity of re - 
demption, which it was contended was not within the excepting ejaufe. 
But this o! jeflion was over-ruled by the Court; and Lord KtnytaC. J. 
fnd lie had no doubt that- t perfon who had a real equity of redemption 
fufficient to anfwer the Annuity was never intended to coma within the 
genual provihpns of the aft. 
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^Hudson and feven Others agamjl MuckloV. *$**fe^ 
f *PHIS was an action for money had and received brought 7 he feveraI . 

X _ * * ° king's -waiters if) 

by the plaintiffs to try their right to certain fees of tllc port of Low 

, ( » 1 y dan hold fe pa- 

office, in which they recovered a verdift for 2145/. 19/. 3 d. rate offices by 
fubje& to the opinion of the Court upon the following tentYjand" 

- a fp though the fee* 

Caie - arc in the fit ft 

The plaintiffs are the furviving king’s waiters in the merchant^ 
port of London. The defendant is cleik of the rates in r ' one tnt,re 

4 fum to a com- 

die port of London , and received the fum found by the munrecener 

verdift as the dtfcs 4bteters' fes. The origin of king’s ah'cjHot’fharcsof 

waiters cannot be traced, but they have exilted under that 

denomination certainly as early a-, the rcigfl of James I. ^nT hfs'/hire 

The number at the time of palling the a£t of tonnage v y he , n in ut} 

and poundage, 12 Cat. 2. c. 4. was 18 ; afterwards the^ i>ca- 

were 19 : bow their number was incrcafcd is not known. d* drd TKfe 

The order of the Ilo^fe of Commons annexed to and efta- fi'xori hytiw ftat. 

blifhed by ft. 12 Car. 2. c. 4. mentions the king’s waiters and n,^. u \n ^d 

their fees in the following terms—To the king’s maieftv’s as l ! t P Vinteeh 

waiters in the port of London , being in number 18. 


For every whole fee warrant for goods imported 
by freemen of London * - - 1 

For every half fee warrant for ditto dittos o 
For every whole fee warrant for goods imported 
Jjy perfonenot fuch freemen - 
For every half fee warrant for ditto ditto 
For every alitn’s whole fee warrant for goods 
imported ------ 

For every half fee warrant for ditto 
For every return on coaft cocquets 
For every foreign certificate, coaftwife • 

Vol. XII. T 


mrrts of each 
orfitt arc to be 
earned to a fu- 

pcranniutit n 

fui d for the be¬ 
nefit ot aged 
a n 4 

officer* of the 
cuftorm, and 
arc n jt to be 
applied to the 
1 enefit o 4 tl»e 
furviv ing patent 
K*ng waiter** 
W* icli betore 
that had 
been prdCtifcd* 
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The vacancies were filled up, ns the patentees dropped 
off, by Frefh patents granted from time to time, and the 
number kept up to 19 down to the year 1785 ; fince 
which time no patents have been granted. Each perfon 
has a feparate grant, by letters patent, all in the fame 
form; which is as follows : 

“ George the third, &c. Know ye that we of our fpe- 
« cial grace, certain knowledge, and mere motion, have 
« conftituted and appointed, and by thefe prefents do 
t( conftituteand appoint, our well beloved Robert Smith 
“ Efq. to the office of one of our waiters in the port of 
« London, and in all and fmgulat the places, and 

« creeks thereto belonging or adjoining, in the room and 
“ place of Samuel ClarLe Efq. deceafed ! to have, hold, 
* f exercife, and enjoy the faid office to him the faid Ro~ 
s£ bert Smith, during our plcafure, together with all and 
ft fmgular the wages, fees, profits, perquifites, advantages, 
« and emoluments whatfoever, to the faid oifice or place 
ff in any manner belonging or relating, and in as ample 
<( manner and form as the faid Samuel Clarke or any other 
fC perfon or perfons lately exercifing the faid office hath or 

have had or received, or ought to have had and re- 
if ceived by reafon thereof. In witnefs,” &c. 

By warrant from the lords commiffioners of the trea¬ 
sury, the Emoluments arc afalary to each of 52/. paid by 
the public, and the above-mentioned fees, which are paid 
by the merchants.* Thefe fees, whatever was the exijling 
number of patentees, were receivedfrom the merchant entire , 

jjj 

and till 1797 were always divided, monthly, among the 
king’s waiters for the time being, that is, frofn the earlieft 
times down to 1785, into 19 (hares, and in fomecafb* of 
vacancy into 18, each taking one; and from that j^ar 
until Sept. 1797 into 18. 17. 16. fy. or 14 (lures, ac-» 

wrdiog 
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^cording to the actual number of king’s liters. t And the 
money found by the verdift, arifing from fuch fees re¬ 
ceived by the defendant as is hereafter mentioned, is 
claimed by the prefent plaintiffs, the furviving patentees, 

. as received by the defendant to their ufe, fince they were 
fuch furvivors. ' The duties of the "king’s waiters have, 
for thefe laft 60 years at leaft, been performed partly by 
deputies, one appointed by each patentee; the payment of 
which deputies was and is derived from other fources ; 
v and partly by acting king’s waiters, appointed by, the 
Treafury in the place of the deputies of thofc patentees 
whofe patents jEere prohibited to be renewed by the Hat. 
38 Geo. 3. c. gR On the 4th of Auguji 1797 ^ lc com- 
ipiilioners of the cufloms made the following board-mi¬ 
nute : “ The clerk of rates being reported by the bench 
officers to be the collector of the fees payable to the re- 
fpeclive patent king’s waiters, he is to take eipecial care 
that the fees received for the vacant offices of that de- 
feription are in future paid into the hands of the collector 
inwards, who is to be furnifhed by the clerk of the rates 
with a lift of the vacancies ntuv exifting in the office of 
die patent king’s waiters ; and fuch fees are tb be paid 
over by the collector inwards to the receiver-general, con¬ 
formably to the directions of tlie lords of the treafury. 
And the clerk of the rates is, in cafe of futu$qy|Rcancie$ 
of patent king’s waiters, immediately to ft ate* the fame to 
thg, board, to the end that the patent fees may in like 
manner be paid into the bauds of the collector inwards, 
and be by him paid over to the receiver-general,” At 
, the next monthly meeting of the patentees, 4th Sept. 1797, 
the then clerk of the rates and receiver of thefe fees com* 
muuicated this, minute to them. There were then five 
vacancies; and the collefikor, inftead of dividing the fees 

T 3 into 
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into fourteen parts, and payitig one-fourteenth to'&l&h 
patentee, divided the fees into nineteen parts, giving £&ch 
patentee one-nineteenth, and retained the fi ve-nineteenths 
in his own hands. The patentees received each one-nine¬ 
teenth, but under repeated declarations of their non-ac- 
tjuiefcence. The prefent defendant lias a died in the 
fame way fince he came into office in 1799 ; dividing 
the fees by nineteen, giving one-nineteenth to each ex¬ 
iting patentee, and retaining the other money in his 
hands, which is now, with the afient of all parties, to be 
paid into the court of Exchequer; it being claimed, bn 
behalf of the fuperannuation fund, b|^is majerty’s at¬ 
torney-general. The flat. 38 G. 3. c. 86. f. 1, 2.4. 10. 
13., which received the royal afient 28th June 1798, the 
flat. 40 G. 3. c. 82., and 47 G. 3. Ji. 1. c. 51. J. 9. bear 
'•materially on the prefent quell ion. On the 17th Nov 
1797, Mr. Symsy the then clerk of the rates and receiver 
of thefc fees, paid that part of the retained fees then in 
'his hands to the collector inwards, which he had not done 
' Before. The patentees remonftrated agaiiift this, but he 

continued to do fo while he remained in office and as 
» 

long as he received the fees. The queftion was, whether 
"the plaintiffs were entitled to recover? if they were, the 
verdibl was to {land} if not, a nonfuit was to be en- 
tered. a# 


Dampier, for fhe* plaintiffs, contended that the office 
was otiey though executed by as many patentees as the 
king thought proper to grant it to; and the fees were 
entire when paid by the merchant, thoughafterwards di- 
vifibfe iiito fhares according to the exiftingnuhiberdf the 
patentees at different periods. fhrievalty 

' &* v is But one office, though executed by twpperfons. Aft 


vacancies 
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vacancies happened .before the year 1785, the proportions 
ofthe remaining patentees were increafed tilf the vacan¬ 
cies- were filled up by frefh grants: and from tliat time 
till 1797, as vacancies happened, which were not filled 

up, the proportions of the remaining patentees continued 

* 

to increafe. The patents, under which the prefent pof- 
feflors hold, grant to them refpe&ively to hold the office, 
together witli all fees, advantages, &c. to the fame be¬ 
longing, in as ample manner and form as their predecef- 
fors: but if the jus accrefcendi be taken from them, they 
cannot be faid to hold the office with the fame advantages 
as their predeq ^ ors. Such being the nature of this of¬ 
fice, the only queftion is whether the rights of the exiit- 
ing patentees were altered by the flat. 38 G. 3. c. 86. ? 
The firft fe£lion abolifhes feveral offices in the cuiloms, 
not including this. The fecond fe&ion, which includes 
the king's 19 waiters in the port of Loudon , with other 
offices,being offices in par"t ufeful, ena&s that none of them 

4 

lhall after the palling of the a 61 be granted to any perfon, 
except as after mentioned ; that fuch of them as were then 
vacant fliould be abolifhed, fave as thereinafter provided ; 
and that fuch as ffiould thereafter become vacant ihould be 
a)>oliffied, fave as thereinafter mentioned. Seel. 3, pro¬ 
vides that the officers before-mentioned fhould* not be 

compelled to any other attendance on the duty of thei? 

^ * 
feveral offices during the exiting grants than heretofore. 

8e£t* 4. enables the commiihoners of the cuftoms,with 

■ , . * * 1 \ 4 

the approbation of the treafury, to provide proper perfons 
to execute during pleafure the duties of the vacant offices, 
and of fuch as lhall become vacant, which lhall appear to 
them to be neceflary and ufefujl. Seft. 13,' reciting that a 
fugfiSmnuation fund had been long pftabliffied under the 

T 3 com* 
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commrflioners of the cufloms, for the benefit of aged and 
difabled officers, and that fums had been received as fees? 
of various offices during their vacancy, and that it would 
promote the good of the fcrvice if fuch fums were to be 
applied in augmentation of the faid fund, ena&s, that the. 
fees of offices fo abolijhed and vacant as afovefaid fhall be 
applied in augmentation of the fund as. any four or more 
of the commiffioners ffiall dirett. But this ftatute, he 
contended, left the queftion untouched ; for fo long as 
any one patentee was alive, the office was neither abo> 
lilhed nor vacant, and therefore the provifions of the a& 
for appropriating the fees to the fuperan$jliation fund did 
not apply. 


Taddy contra was (topped by the Court. 


Lord Ellenborouc;h C. J. It would be quite con¬ 
trary to the plain object of the a£t, which was to raife a 
fuperannuation fund out of the vacant offices, and as they 
fhould become vacant, to fay that the increafe of fees, 
upon vacancies happening in the former number of 19 
king’s waiters, fhould be applied to the benefit of the re¬ 
maining patentees, in (lead of being carried to that fund. 
There may be fome little obfeurity in the wording of the 
but the meaning of it is^pbvious. The offices were 
diftin£t, and were granted by diftindft patents to each offi¬ 
cer, although they had one common duty to perform. 
The fees, indeed, were paid in the firfl inftance into the 
. hands of a common receiver, becaufe from the fmallnefs 
of the fums they could not be divided amongft all the 19 
officers; but the right of each to his aliquot part was 
fhe fame, and each was entitled to a divifion iu fa&, 

when 
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Grose J. The patent itfelf fpeaks mo(t plainly that 
thefe were feparate offices ; for the king appoints “ to 
the office of one of our wait fits in the port of London ff and 
it would be a diredt violation of the declared intention of 
the iegiflature to hold tHat the profits of the vacant offices 
fhould not go to the fuperrannuation fund, but to the 

ether remaining officers. 

* 

Le Blanc J, It is not neceflary to confider what the 
•ffice of king’s " waiter in the port of London was before 
the late aft of parliament; for that aft has diftinftly con- 
fidered thefe as feparate officers: it feparates the office if 
it were one before, and it leparates the emoluments if 
before they were entire. The duties of the officers are 
alfo Separated j for it provides that they ffiall not be com¬ 
pelled to any pther attendance on the duty of their feveral 
offices, during die continuance of the exifting grants, than 
they had before given : that was v. ith a view' to the va¬ 
cancies as they happened not being filled up ; but the 
performance of the neceflary duties was to be provided 
for*m another manner ; and as each office became vacant 
the emoluments of it were to go to the fuperannuatlon 
fvmd, * 

JSayley J. The vacancies were direfted not to be 
filled up as they happened, for the benefit of the public, 
and not of the rerfiainjng officers: and die meaning of the 
Iegiflature was, that as vacancies occurred they were to 
be confideredj ydth refpeft to the emoluments, as if they 
Jli^d been filled up by perfons who were to receive the 

T 4 



«& 

HVOSOM 

fAvcti&vt. 


It fee ms that no 
focitty is with¬ 
in tlK intent 
and meaning of 
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33 3- 54 

fo as to require 
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feflions to allow 
and confirm 
thtir rules, &c. 
in the manner 
therein prov.ded 
for, if it appear 
that the geneial 
objects ol fuch 
fociety are not 
confined to the 
charitable relief 
and mainte¬ 
nance of its old, 
tick, and infirm 
members, their 
widow$ and 
children# 
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emoluments in trull for the public. I fay for the benefit 
of the public; becaufe if the fees were to be applied to 
the increafe of the profits of the other officer*;, the public 
would be deprived of thefe meaii9 of providing for their 
fuperannuated officers, and would be obliged to refort to 
other means for the fame purpofe. 

Judgment of nonfuit entered. 


The King againft The Juftices of Staffordshire. 


V' 


^JLIFFORD applied for a mandamus to the defendants 

to annul and make void all fuch rules, orders, and 
regulations, hereafter mentioned, as (hould be repugnant 
to the a£t of the 33 G. 3. c. 54. for the encouragement 
and relief of friendly focieties, and to allow and confirm 
all fuch of the faid rules, &c. as fhould be conformable to 
the true intent and meaning of the faid a£t. This wa* 
moved upon an affidavit dating, that at.the OcFofor fefltons 
1809 the rules and regulations hereafter mentioned of a 
certain fociety therein deferibed, called by the name of 
(f the Benevolent Society of Roman Catholic Secular 
(< Clergy Pried s, eftablifhed for their mutual relief and 
(( aflidance in ficknefs, infirmi|y, old age, and fo forth, 
u incapacitating them to attend to the duties of their 
“ date of life,” were exhibited to the faid judices in fef- 
fions and fubje£led to their review, in order that the 
fame might be figned by, and a duplicate ^hereof on parch¬ 
ment' depofited with and filed by the clerk of the peace 
at fuch felfions. That the justices adjourned the confi- 
deration of the matter to* the, next feflions, when applies- 

* ' >" >• “ 1 i * * . ,v* lMi r •> - "j* 

U9& was again made to them to allow and confinn the 

faid 
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fatdrules and' regulations, or fuch of them as were con-, 
formable to the fta$tite made in that behalf, arid were not 
other wife contrary to law; in order that the fame might 
he then figned, depofited, and filed as aforefaid; but the 

r*\ * * s*. } 

majority of the jUftices feje&cd tlie application alto¬ 
gether. 

The rules referred to were, inter alia, ift, That the fo- 

1 i* K ^ ^ 

oiety (hall confift only of Roman Catholic fecular clergy 
priefts, who refide within the counties of Stafford, Salop, 
Derby, Worcejier, Warvuick, and Oxford. 2d, That all 
Roman Catholic fecular clergy priefts now officiating; 
with the full p#wers of their order in any of thofe coun¬ 
ties are, and all fuch peTfons as fhall be received by the 
erifting fuperior Roman Catholic clergymen to officiate 
in like manner, in any of the faid counties, may become 
members on application to the fociety, and by contri¬ 
buting to the common ftock not lefs than 5 guineas on 
admiffion. The 3d and 4th regulated the appomtihetit 
of officers among themfelves for managing the affairs Of 
the fociety. The 5th and 6th regulated the management 
of their funds by an adminiftrator and his afliftants. And 
by the 7th the adminiftrator was prohibited from making 
payment to any of the members without the confent of 
the general meeting, or of the ex i fling fuperior Roman 
Catholic clergyman of the *above counties. By the 8th it 
was provided that the faid fuperior, being a Roman Ca¬ 
tholic fecular clergyman, fhould during his life have a 
tenth of the yearly income of the fociety, if he required 
it. The 9th, 10th, and nth refpefted the management 
of the funds and accounts. And by the 12th any member 
of this fociety incapacitated from attending to the duties 
gf his date of life by infirmity, ficknefs, old age, and fo 
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forth, was entitled to receive during fuch incapacity fuch 
fum as fhould be voted to him by a majority of the mem¬ 
bers prefent at a general meeting, for his comfortable and 
decent fupport; but if there appeared caufe, from mif- 
conduft or other rcafon, to the members prefer they 
might refufe relief; provided that the exifting fuperior 
and a majority of the members prefent agreed in fuch 
their vote: and the members fo voting fhould not be liable 
to account for their vote or motion to any but to God. 
By the 13th, the fociety and fund were to continue fo 
long as any twelve members were fo difpofed; and if 
any member propofed a diffolution of the fociety or a 
divifion of the fund, he was to be expelled, 

4 

The Court afterwards, <upon hearing counfei, difeharged 
the rule in this term. I was not prefent at the time ; but 
1 underflood that the Court were of opinion that the cafe 
was not within the meaning of the aft of parliament; the 
objeft of the fociety not being confined to the charitable 
relief and maintenance , of its old, fick, and infirm 
members. 
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Brown and Irish againft Vione. 


Friday, 
May iSth. 


^JpHIS was an a£Vion upon a policy of infurance brought a fhip wn 
to recover agaiuft an underwriter a falvage lots of Londmtoany 
"244 3/. 2d. per cent.: and at the trial before Lord Ellen- 
horoueh C. J. at Guildhall , a verdict was found for the unt J l l ' cr arr ‘ v ^ 

* at her lafi port 

plaintiffs, fubie£t to the opinion of the Court upon this of difcharge m 

that nver; and 

Cafe. the mailer in- 

The ihip Ann, valued at 1500/. was infured at and di»r<e S her cargo 

from London 1 o any port or ports in the river Plate, with or * ^ffedMaida^* 

without letters of mark, until her arrival at her lajl port of 

difeharee in the river Plate. The plaintiffs were owners of A y rt * was the * 

J f 4 . in the hand* of 

the fhip A tut, of wliicli the plaintiff lrijh was m after, the enemy, he 

which in Nov. 1 806 failed from the port of London upon Vui n with in. 

the voyage infured, and on the 13th of Feb. 1807 arrived complete dif-* 

in the river Plate y and was on that day fpoken to by his ^ ma/ket vi«* 

majefty’s fhip the Unicorn, the captain of which informed 

the mailer of the Ann, that jQuenos Ayres had been re- a and not 

finding the 

taken from the Britijls and was then in poffeflion of the market there fi» 

om able as ho 

Spaniards. In confequence of this information the mailer oc petted, ho 
of the Ann put into the port of Monte Video, which was donedh^ori- 
then in pofleffion of the Britifi. On the loth of Fit. the & n "> t £ ,K " 
Ann was removed to the place of delivery and there moored ^ 
in fafety : and on the 21ft, part of the cargo,'confiding of jyjjj* ■* P r * c * 
ijron, fpirits, and porter, was difeharged; and between wtnicbcwas 
that day and the 6th of March following other parts of part ofhlsSJgi 
the cargo were landed; and on the latter day, while die ^joir^p^ned 
was fo mpore4> the Uurriet tranfport, in a gale of wind, ^2° 

as Eacnst Ayrtt, 

tn which other port only In the Plate he had contemplated to go, was at the time oi hit 
arriv-U in the Piatt (and ip fail continued up to the time of the lofs) in the hands of the 
enemy, fo that he could not legally go there, AJvnt* Kideo mull he taki-n to be the (hip's 
port of difcharge, and that on her arrival therm the policy was difeharged. 

drove 
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drove athwart the haufe of the Ann, and on the 8 th of the 
fame month the Ocean tranfpoYt alfo, in a gale of wind, 
ran foul of the Ann-, ’ by which accidents the fuftained 
damage* "The captain afterwards diftharged the re¬ 
mainder of the cargo ; and having done fo, a fttrvey was 
held upon the Ann, in confequence of which the (hip and 
materials were afterwards fold, and a lofs fuftained by 
the plaintiffs ; which, if they were entitled to recover, was 
agreed .to be 24 /. 3/. id. per cent, upon the defendant's 
fttbfcription. When the Ann failed from England the 
Ckptain intended to proceed to Buenos Ayres . When he 
afterwards put into Monte Video, he intended, provided 
he could find a favourable market there, to difpofe of his 
cargo at' that place, and gp finifh the voyage; but not 
finding fo favourable a market ht Monte Video as he ex¬ 
pected, he had not at the time of the lofs abandoned his 
intention of proceeding to Buenos Ayres, provided it fhould 
afterwards be practicable. Buenos Ayres was recaptured 
by the Spaniards in $ug. 1806, and has from that time 
tO the prefent remained imtheir pofleflion. The Brittjb 
armament under the command of General White lock 
failed from Monte Video in June 1807 for the purpofe of 
attacking Buenos Ayres , but the attack failed. Open war 
was waged between his majefty and the king of Spain, 
from 1805 till Aug. 1808. The question was, whether 
lite voyage infured under the above fa£is were or were 
not terminated at the time of the accident which occa¬ 
sioned the lofs ? 

# 

Mdthardjan, for the plaintiffs, contended that "as the 
mafter had not abandoned his original intention to pTO- 
ceed to Buenos Ayres, the voyage outwards was notended, 
and the underwriters were (till upon the policy, which 

was 
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ty&kffl&rn pOTt to port until the^ihip's artival^ather laft 
port ’ of difcharge in the fiver Plate, [Lordi %ltenb$± 
rough'Q. J. • Doe# not the kfl port.of difck&rge *fteaa4he 
laffi pra£ticable port ? The mafter could xiot have gone 
into Buenos Ayres which was then an enemy’s port v and 
was he at liberty to protradl the voyage for that purpofetill 
peace was reftored ? You would read the policy as if it 
were,untilher arrival at her nvi/hed-for port. Btayley J. Maft 
not anyport or ports be underftood to be confined to friendly 
porta ?3 While there is a pofiibility of the obftruftton 
being removed within a reafonable time, the rifle of the 
underwriters continues. The cafe which comes neai^ft 
to the prefent is Blacketihagen v. The London Ajfuranee 
Company {a). There the fiiip^ being bound under convoy 
from London to Revolt on the 5th of Nov. learnt in the 
' eourfe of htfr voyage that an embargo was laid on all 
Britijh (hips in the ports of RuJJla, in confequence of 
which the convoy with the fleet put back firft into Copen¬ 
hagen roads and then off Gottmbur gju waiting as it ferns, 
to fee if the embargo would be taken off 5 and cm the 
30th of AW. the convoy and fleet failed for England , dnd 
was laft feen on the 3d of Dec. in a heavy gale of wind. 
Ld. Ellenhorough C. J. nonfuited the plaintiff in the firlt 
a&ion on the policy; confi dering the returning to England 
as an abandonment of the voyage. Then another a&ion 
was brought in C. B ., in which the jury, to whom the 
qweftion of abandonment was left by the Lord C&ief 
Juft ice of C. B. found a verdi£t for the plaintiff; which 
that Court afterwards fet afide: but on the" fecond trial, 
% the jury having found the fa£t that the voyhge waS not 
abandoned, the Court of C. B. refufed to fet afide the 
**rdi&. But even upon the firft trial before Lord Ellen- 
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faroagfff his Lordfhip faid that if the ihip, being unable Ml 
get to Rrwk had lingered io that quarter, or had necef- 
farily returned with an. intention of ultimately completing 
the original voyage, a,queftion of nicety would have 
arifen(a)., [Lord Rllenborovgh C, J., There maybe caufes 
fora Ihip putting back for a time, without any intention of 
abandoning her voyage ; as the approach of an enemy, or 
a temporary embargo; or as in a cafe which occurred be¬ 
fore Lord Kenyon , where a Ihip, bound to a port in the 
Baltic , found it on her approach blocked up by ice ; on 
which ibe put back, but afterwards on a thaw failed 
again; and Lord Kenyon held that ihe was ft ill under the 
policy ( b ). But here the port of deftination yras in a 
ftate of open hoftility at the time; which cannot be con- 
fidered as a mere temporary obftru£tion.] The voyage 
here infured was a coafting voyage from port to port in 
the river Plate: and therefore greater delay in the voyage 
was contemplated than had a&uallyoccurred before the lofs 
took place : and the underwriters wifh to avail themfelves 
of the intention of the mafter to go to Buenos Ayres , in 
order to pUt an end to the voyage, by the event which had 
happened there, before the mafter himfelf had contem¬ 
plated to put an end to it. Would the capture of the- 
deftined port by an enemy while the Ihip is proceeding 


(a) According to the rcpoit of the fame cafe fey Mr. Park, p. 1*6. cC 
the 6th edit. Lord Ellcnbcrougb C. J. laid that " though a fh'ip from »e- 
tejjity might be allowed to take a ciicuit&ut courfe, yet the ultimata point 
of deftination muft ever be the lame. That fuch a nectflity might per¬ 
haps even juftify a return to England if it could he proved fatiifaftorily 
that it was tjje intention of the parties to feize the firft favourable oppor¬ 
tunity of returning to Revolt 

i 1 * 

( 4 ) If this be the fame cafe, mentioned by Ilia LordIhip on the trial of 
Blaeltnhagen v. *Tbc Lend^n sijj'ttranct Company, aa it mentioned in Mr* 
Capipt>tU'& Report, p. 455. it appears that the ihip, when prevent*# from 
reaching her deftined port by the ice, ** took ihelter for the winter in a 
place as near to it as ihe could fklely go,. and profeevted her voyage the 
on fuing Crafon.’* 
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an her voyage put an end to it and difcharge the tmd«> 
\rriters ? ££e Blanc and Baylty, Juftices, agreed that it 

would not, until tile event were known to the {hip.} ! It 
lias imlecd been conGdefed that after the port of deflhxa* 
lion has been fhut, by order of the enemy, againft fhips 
of the nation to which the allured belongs, he cannot * 
abandon and recover as for a total lofs {<*). 

Carr contra was flopped by the Court. 

Lord Ellf.nborough C. J. The policy is upon the 
<hip until her arrival at her lafl port of difcharge in the 
river Plate : there are three known ports in the river 
Plate ; Maldonado, Monte Video, and Buenos Ayres ; and 
we may fuppofe the infurance to have been to thefe ports 
by name until her arrival at the lad of them. Now the 
ihip had palled by Maldonado , and liad arrived at Monte 
Video, and {lie could not legally go to Buenos Ayres which 
was then in the hands of an enemy. If then the voyage 
did not end at Monte Video, as the laft port of difcharge, 
as foon as it was ascertained that {lie could not proceed 
to Buenos Ayres, when was it to end ? It would never 
end till a peace was reftored which would enable the flap 
to proceed to Buenos Ayres, if the mailer thought it pro¬ 
per to wait for that event, 

* 

Grose J. agreed. 

Le Blanc J. The Court mud look in th*$ cafe to the 
time when the veffel arrived in the river Plate ; and then 
the mailer being informed that Buenos Ayres was in the 
hattds of the enemy, and that the could not go there as he 

(*) VWf Hsditnfejt v. RtiinfoA, J B»J. & Pull, j8S. 

had 


aft* 

uto* 






ipte»ded»ppt into the $prt$fMonte Video* sw? be- 
to 4jyfc|prge her cargo there : apd be qevcr contera- 
j^latpd going ( to any otfyer port th^n thefe two: Monte 
Video % therefore, niulf be confidered as her laft port of 
difcharge. 


Bat ley J. It is faid that the infurance was to any 
port or ports in the river Platt ,* but that muft be under¬ 
stood to any friendly port. Now, after having palled 
Maldonado > and gone to Monte Video , there was bo other 
friendly port in the river Plate to which the {hip could 
have gone. 

Poftea to the Defendant. 


Fnday, 
May i8*lu 


Doe, on the feveral Demifes of William, Eli¬ 
zabeth, and John, Usher, againft Samuel 
Jlssep. 


Under a devife ,I N eje&mcnt to recover pofieflion of a freehold eftate 
fonf therTund^r at Brentford in the parilh of Ealing , in Middleftx t the 

helrs^bis 6 plaintiff declared on the joint demifes of the three leffors 
bedw*before** f t ^ ie pl a i nt lfF, and alfo on their feparate demifes, which 
were laid on the i ft of Jan. 181 o. A verdict was found, at 
the fittings for the defendant, fubje<ft to the opinion of 
the Court upon the following cafe : 

JohnJeJfepy being feifed in fee of thepremifes in ques¬ 
tion, by his will, dated 20th of April 1779, devifed all his 
freehold and copyhold mefluages, lands, &c, in the pariflr 
noie wke efftaj of Ealing (the copyhold being furrendered to the life of 

•9, by the natu- 

ral fenfe of the word<* and" they were made ;o depend upon the happening 0/ both cnatt. 
i. e the fan’s dying before ss r, and without iflbe. 

And this conftrudtion was not varied by a codicil made after the fan attained ax, by which 
the teftator confirmed c very part of hio will fo far at bit affair t wort confident* 


and without 
iffue/* then 
over to other 
relations* and 
ultimately to 
the teftator's 
own right heirt: 
held that A. 
having attained 
n, the lunita* 
Cions over did 
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his will) unto S. Clarke , Wm. UJber, and i). Goldivmi 
their heirs and afligns, « in truft to and for my natural 
“ fan John Jejftp, an infant of the age Of 15 years, whom 
“ I had by Mary Clarke , and the heirs of his body law- 
44 fully ifluing for ever. And my will further is, that if 
w the faid John Jejjip {hall happen to die before he at- 
44 tains his age of a 1 years, and •without ijfue lawfully to 
“ be begotten, then I devife all the aforefaid freehold 
44 and copyhold mefluages, lands, &c. unto the faid 
(( S. C., IV. U.f and D. G\, and their heirs and affigns, 
“ upon further truft, and for the ufes hereinafter men- 
44 tioned, viz. that they my faid truftees fhall and do 
“ permit and fufFer my father John Jtjpp and the faid 
44 Mary Clarke to receive the renw, iflues and profits of 
44 all my aforefaid mefluages, &c. and premifes, equally 
44 to be divided between them, {hare and {hare alike, for 
44 and during the term of their natural lives and the life 
44 of the longeft liver of them : and that upon the death 
44 of either of them, the (hare of him or her fo dying my 
44 will is {hall go and be received by the furvivor during 
44 his or her life: and that from and immediately after the 
44 deceafe of my laid father and the faid Mary Clarke, then 
44 updn fuvther truft to and for the ufe and behoof of Wtl* 
44 Ham Ujher, Elizabeth JJJher y and John U/her, the children 
44 of the aforefaid IVm. Ujher and Elizabeth his wife, 
44 equally to be divided between them or amongft them, 
44 if more than one, (lure and {hare alike, as tenants in 
44 common and not as joint tenants, and the heirs'of their 
44 refpe&ive bodies ifluing; and in cafe any of them 
44 {hall happen to die without HTue, then as*to the part 
41 or fhare, parts or (hares of fuck child or children fo 
>** dying, or whofe iflue (hall fail, to the ufe of the fur** 
« vivors or furvivor, and others and other of them, and 
* y©L. XII. U 44 the 


ifcto. 

Dp*, 

L' ffct «£ 
Lsh*», 
agawfi 
JllUl. 
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w the heirs of their refpe&ive bodies : and if there'{halt 
“ be failtire of iflue of all the faid children but otle, or 
w if thdre {hall be but one child, then to the ufe of fuck 
H remaining or only child, and the heirs of his or her 
(t body ilTuing ; and, for default of fitch [ffue, to the ufe 
and behoof of my own right heirs for ever.” The 
wilt then proceeded to difpofe of the teftator's perfonal 
property, and amongft other things contained a bequeft 
of the dividends of 1000/. ftock to Mary Clarke for life ; 
and after her deceafe, the principal to be paid or tranf- 
ferred to the faid John Jejfip at his age of 2 1 years; with 
a gift over to the leflbrs of the plaintiff, if he ihould not 
attain 21, to be transferred to them alfo at 21 : and, after 
fbnme other legacies, the refidue of the perfonal eftate was 
bequeathed to the faid John Jejfip , and if he (liould happen 
to die before he attained his age of 21 yqars, to j Elizabeth 
Ujher, the mother of the leflbrs of the plaintiff: and the 
truftees were appointed executors. The devifor by a co-» 
died, dated 26th Nov. 1786, devifed certain copyhold 
eftates purchafed lince making the will to Mary Clarke 
for life; remainder to the faid John Jejfip in fee; and 
appointed him executor, instead of the perfons named in 
the will: and concluded thus—” I do hereby by this my 
w codicil confirm every other part and parts of my faid 
w Will, fo far as my affairs are confifient; 1 do defire that 
** this my codicil may*be added to my faid will.” The 
will and codicil ifrore refpe&ively executed £9 as;tfcspafs 
real eftates; and at the time of the execution of the 
codicil John Jejfip, the natural fonof the devifor, and 
devifee named in his will, had attained his age of 21 years, 

* The devifor died, leaving his natural fon John Jejfip, his 
father John Jejfip , and Mary Clarke , him fUrvivihg. JMy 
Jejfip the father, and Mary Clarke, both died before John 

10 S*fo 
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tyfy, the natural fcm and devifee, who died in 1807, 
without* iffuej, having attained 31 before themafcing of the 
eodi(il ¥ and without having fuffered a recovery of the 
freehold property deviled by the will. "The lelTors of the 
plaintiff are tire devifeeb in remainder named in the will: 
^nd the defendant is the heir at law of the devifor $ and 
upon the death of die natural fon entered into and is now 
poffeffed of, the premifes. If the plaintiff were not enti¬ 
tled to recover, the verdi& was to Hand; hut if he were, 
the prefent verdict was to be fet afidc, and a verdi £t en¬ 
tered for the plaintiff. 


m 

j8jo. 


Usgji*, 

agabtfi 


Gafelee foT the plaintiff, ftated the principal queftion to 
be, whether upon the conftruftion of the will, the limita¬ 
tion to the leffors of the plaintiff was to take effect upon 
the death of t^e teftator’s natural fon without iffue at any 
time, or only in the event of his death under the age of 
21 ? and he contended for the former. But if that were 
againft him, fuppofing the cafe had flood alone upon the 
will} yet as the codicil was made^after the fon had at¬ 
tained 21, in which the teftator confirmed the will fo far 
tu hit affairs •were confifient; that is, fo far as the circum- 
ftances which had fince occurred were confifient with the 
provifions of the will) he contended that the teftator 
rauft have intended that the devife over to the leffors of 
the plaintiff fhould take effect, if the fon died at any 
-1hue without iftue. The Cpurts have in many cafes 
4 read and as or, and or as and, according as the one or 
other, conftru&ion would beft effe&uate the intention of 
th$ teftator- £Lord EUenborough C. J. I fhould fuppofe 
thp natural intention, of the teftator was, that if the fon 
* attainedai, he fhould have the power of difpofing of the 

U 2 eftate; 
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eft&fe: and that if he died before 2i, leaving Iffhe, the 
iffue fhould'take. Le Blanc J. The cotfftru&ion cot*** 
tended for on the part of the plaintiff would be agaiaft 
all the cafes where the Court have read $r as and in order 
to avoid the eftate going over from the iffue, in cafe the 
firft taker died before 21 leaving iflue.3 Admitting that 
the plaintiff’s conftru&ion would have that effb£t; yet, 
as Lord Holt faid in Helhard v. Jennings (<2), it may have 
been the intention of the tellator to reftrain the marriage 
of his fon before he was of age. At any rate the cafe of 
B'townfwotd v. Edwards ( b) is dire&ly in point. That 
was a devife to truilees and their heirs to receive the rents 
until John Brownfword fhould attain 21: and if he fhould 
live to attain 21 or have iffuc, then to him and the heir# 
of his body: but if he fhould die before 21 and without 
iffue, then the devife was in like manner to Sarah Brown- 
ftuord an infant; with devifes over to other collateral 
branches of the teftator’s family; and for want of fuch ifliie 
to his own right heirs. John and Sarah were the teftator’s 
children by a fecontf wife, the After of his firft : Jdhn 
attained 21, and afterwards died without iffue: and Lord 
Hardwicke conftrued the word and as or y and decreed 
that the remainder fhould take effedl. But if this were 
otherwise, upon the confirmation of the will alone, and 
the remainder over was only to take effe& in cafe tire 
fon both died before 21 and without iffue; yet the rea- 
fonable conftru£lion of the codicil which confirms the 
will as far as his affairs (;. c. events) were confident with it t 
being made after one of the events was gone by, muft: 

be to confirm the remainder over upon tire happeilihgiif 
the other event. 

(«) X U. Ray, joC. but fes S. C. I Fntm. 509. ((>) % VeJ. *43. 

Lord 
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Lord Ellenborough C. J. The cafes certainly ran 
very near; the only daftin&ion feems to be that the limi¬ 
tation over in Brvumfward v. Edwards was in favour of a 
daughter, who, without fuch a conftru&ion as was there 
put on the word and , would have been left without any 
proviiion: and here the limitation over is to other rela¬ 
tives. Blit is there not a Tule of common fenfe as ftrong 
as any cafe can be, that words in a will are to be con- 
(irued according to their natural fenfe, unlefs fome ob¬ 
vious inconvenience or incongruity would refult from fo 
conftruing them. Now here the teftator lias ufed the 
copulative word and, and lus devifed his eft ate over in 
cafe his fon died before 21 and -without ifliie; that is, if 
both tliofe events .happened : why then (hould we read 
and as or, and give the eftate over upon the happening of 
one only of the events, when no inconvenience will enfue 
by conftruing the word ufed in its natural fenfe ? Then, 
as to the codicil, the teftator confirmed his will fo far as 
his affairs wire confident with it j that is, fo far as his 
affairs remained in the fame ft ate as when he made his 
will: but thu affairs were altered in the mean time in this 
refpeftfor the fon had attained 21, and therefore one 
of the events could no longer take place, upon the hap¬ 
pening of which the limitation over was to take efieft : 
the codicil, therefore, does not apply to that part of the 
will. 

0 

Gnosr J. agreed. 


*93 
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Li Blanc J. This is fo far diftinguilhable fromi?mwi- 
fiiford v. Edwards , that there the word and was conftrued 
cr, to prevent the wot king of an injury to the iffue : here 
and is required to be conftrued or in order to work the 
Eery injury, to avo'd which, in othei cafes, the Courts 

\J have 
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have conftrued or to be ««//. Then reading it m the na- A 
tural fenfe of the word, the fon having attained 21, the 
limitation over, which was only to take effefl if he died 

before 21 and without i{Tue, was defeated. 

* * 

Batix? If the fon had died under 21, leaving iffhe, 
the conftrudtion contended for by the plaintive counfel 
would have left the teftator iuteftate as to fuch iffue, * 
which was clearly againft his intention. 

Poftea to the Defendant 


fri & y , Champneys avamjl Hamlin* 

My 18th. 6 J 


The Hat 48 c? 3. 
g«1*0. fched %. 
requiring- an 
office copy of 
the declaration 
to4>e written in 
the ufual and 
Oceuftompd 
manner, on 


READER obtained a rule on the plaintiff to ftiew 
caufe why the defendant flioujd not be ^(charged 
out of cuftody for an irregulauty in the proceeding againft. 
him, in regard to the {lamps; and notice of it was directed 
by the Court to be given to the folicitor of the ft amp of* 


5*4? per ffieet ^ C ® T .The defendant was in cuftody, and the copy of the 

it Impofed, and declaration delivered to him was upon two fpur-penny 
It not having * * 

been the prac- ftamped "meets, which taken together did not contain 4 

copies'o^both^ greater number of words than would have been covered 

fiampcViheet ty the two ftamps; but on the back of one of the ftamped 

{baT ano^^ the front of which had been ufed for the common 


copy fo written money counts* was written a count on a promiffpry note* 
#nd delivered to * , _ 4 , 

a pnfoner was which altogether made a greater number of words on 

inStledhim to that Iheet than the Angle ftamp would cover, if the ftamp 

were reckoned according to the number of words allowed 

in other cafes. And this was now infilled upon as an 

obje&km by the Attorney-General t on behalf of the ftamp 

office, who referred to the ftat. 48 Geo. 3. e. 149 .fchedAe, 

fqft 2*| which firft ftates that the duties on law proceed* 

ingt 
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tog* arc to be paid for and in refpeB of every fheet ofpaper » 
dec. upon which the feveral matters therein charged (hall 
be refpe&ively written or printed 5 except where the duties 
are imposed according to the number of words therein 
contained, or are exprefsly charged in any other manner. 
And- that all the indruments, matters, and things, therein 
charged with a duty in refpe£fc of every fheet, &c. fhall 
refpectively be written in fuch and the fame manner and 
form as the like indruments, matters, or things, have keen 
heretofore accujiomed to be t or are novj ufually •written or 
printed . Then follows the alphabetical lid of the diffe¬ 
rent articles required to be ftamped, with the value of the 
ftamp: amongft others, tf Declaration in any court of 
“ law, 4ci.”— i( Copy (i. e. office copy) of any declaration, 
u plea, &c. or other pleading whatfoever, in any court 
€t of law, 41//* And he now produced an affidavit nega¬ 
tiving that this office copy of the declaration was written in 
the ufual and accuftomed manner; and dating that it was 
the firft known inftancc of fuch a copy written upon 
both fides of the paper. He obferved that if this mode 
of ufing a damped fheet were permitted, it would alfo 
cover words written acrofs the original lines and in every 
direction upon the paper. That the damp being impofed 
upon each feparate fheet, it was no ahfwer to the objec¬ 
tion that one of the fheets was overloaded with words 
written in an unufual manner, to fhew that* the reft 
tluf declaration was written upon another ftamped (beet, 
which might have contained a greater nurnbeT of words. 

And of this opinion was the Court (after hearing Park 
againft the rule). They faid that if the copy of the de¬ 
claration were not writtetyipOn the damped flieet in the 
ufual and accuftomed manner praftifcd before the making 
of the a£t, the party did not bring hlmfelf within the 

* • T * ^ ( 
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provtfion referred to; and the defendant was entitled to 
be difcharged out of cuftddy for the nondelivery to him 
of a proper copy of the declaration in due time. 1 

Rule abfokite. 


‘TutUm'f, 

Jilyzid. 


r 

Shiffner againjl Gordon and Murphy. 


As the king 
ear not Jictnfe 
the importation 
of trrmy’s. pro¬ 
perty, the pro- 
dui e ot a fo¬ 
reign counrrv, 
into tm» realm 
In neuuai \ef- 
fds, eontraty to 
the r»av gatu \ 
laws, 3 licence 
in I&ft granted 
for fuch purpofc 
will rot legalize 
#n infur.nce 
upon the pro¬ 
perty fo im¬ 
ported. And if 
a policy be 
made upon the 
fuppofed effi¬ 
cacy of fuch a 
licence, foi the 
purpofe of co¬ 
vering the im¬ 
portation of Bn- 
tijb as well as 
enemy'^ property 
|n that manner, 
(the former ot 
Winch is lega¬ 
lized by the Itat. 
41 G 3 i. M3* 
/. 1 5 , <6. and 
45 G 3 t. H ) 
the underwriters 
cannot at any 
yate recover the 
premiums for 
mere than tlie 
amount the 
tinti/b in tt re it 
infua'd; the af- 
fkired not tell A* 
yng their naim 
tiiaf extent. 


'J'HIS action was brought to recover 328/. 6 s. 11 d. as 
the balance due to the plaint’ff from the defendants 
for premiums of infurance upon certain policies on 
goods, which he had underwritten for them. The de¬ 
claration contained a count for money due for premiums, 
arid alfo the ufual money counts; and at the trial before 
Lord Ellenborough C. J. at Guildhall , a verdi£t was found 
for the plaintiff for 328/. 6 s. 1 it/., fubjeib to the opinion 
of the Court upon the following cafe. 

The plaintiff being an underwriter, and the defendants 
extenfively engaged in the Bpanifb trade, between the 
latter end of 1804, and the middle of 1807, the plaintiff 
underwrote mkny policies effected by the defendants, the 
account of ail which was fettled in Oftober 1807, when 
the plaintiff paid to the defendants a balance of 661 . os. ioJ. 
Other policies were afterwards underwritten by the plain¬ 
tiff for the defendants in 1807 and 1808, and on a ba¬ 
lance of the accounts there remained due to the plaintiff 
328/. 6s. ud., for syhich this a£tion was brought. This 
balance ^onfifted of the following fums, viz. 93/. 4/. 2d. 
undifputed premiums, and 235/. 2/. gd. difputed pre¬ 
miums $ the latter fum being upon the feven following 
policies j viz. 

Ship Liberty, from Cadiz to VeroKlryz, 5th Augujl 1807. 
j ' Herald, Vera Cruz to London, to 

touch at the Havannah, - ad OBober 1867. 

Neutrality) 



i8fo» 
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jT fra* Cruz to Great 
Britain, with liberty to touch 
at the Havannah - - 12th Nav* 1807. ggMuft 

MonticeUa, Cadiz to South America, 18th Nov. 1807* ,n^ftrmtrr r 
Jupiter, Cadiz to Tera Cruz, 16th Jan. 1808. 

"Conception, Cadiz to Vera Cruz, 17th Nov. 1807* 

Statira, Vera Cruz to England, 
with liberty to touch at the 
Havannah - - 6th Jan. 1808. 

All the above feven {hips were neutral, being either 
ricans or Danes $ and Spain and England were at war 
when*the feveral voyages infured commenced and ended. 

The cargoes on board the laid {hips belonged partly to 
the defendants, and partly to their correfpondents refident 
in Old and Ntiv Spain y the obje& of the voyage* being 
to bring dollars, indigo, and other produce of Spanijb 
South America, to England ; and fucli produce was brought 
accordingly. At the times when the plaintiff fubfcribed 
thefe policies it was reprefenred to him by the defend¬ 
ants’ agents, who effected the infurances on their account, 
that his majefty’s licences had been granted for the faid 
(hips upon the voyages then about to be infured, and that 
fuch licences would co\ er hoftilc as well as Britijh pro¬ 
perty ; and upon the faith of fuch reprefentation the po¬ 
licies were underwritten •, and, in fa£l, his jn.ijefty’s li¬ 
cences for all the feven (hips had been procured. The 
policies were in the common form, and did not contain 
any warranty for licences. The feveral licences were in 
this form : K George the Third, &c. To all commanders 
Of our {hips of war, &c.—Whereas we were gracioufly 
pleafed by our royal licence) dated the 6th of June laft, 
to permit Meffrs. Gordon and Murphy, Meffrs. Read, Irvin 
find company, and o$her Briti/h merchants, or their agents, 

or 
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or hearers of their bids of lading, on board one neutral, 
veflel, the name»of which they are unable to fet forth* to 
export and convey from any port or pons of Spain, *or 
from any of the Canary Ifands , dirc&ly or circuitoufly 
to feme Spamjh port in South America , a cargo confiding 
of manufactured goods, with an aflortmept of quick- 
fiiver, paper, and cards of Spanijh manufacture, wines* 
brandies, and all other innocent articles, as might be fpe* 
dified in their bills of lading *, and in return for the faid 
goods fo to be exported to convey and import by the faid 
veflFel, from any of the Sparnjh ports in South America > 
direCUy or circuitoufly, to any of our colonies, iflands, 
or plantations in the Weft Indus, or in Europe , or to any 
port of our United Kingdom, fuch quantity of the pro* 
duce of the Spamfi colonies and bullion as might be fpe- 
cified in their bills of lading, and being their property or that 
of other Britifh fubjecls, or the property of the fitbjeSs of any 
fate at prefent in canity nmth us, and net being the property 
of our enemies ; and that the faid veflel (hould proceed on 
her intended voyage without moleflation by any of OUT 
fhips of war or privateers, either on account of the 
tttg war or of any other hoftilities which might hereafter 
take placei and whereas it hath been represented to us, 
that the Danijk flHj> Neutrality, Jiahor JtJiqfab mailer, 
took the benefit of our faid licence on a voyage from 
Barcelona to Vera Cruz and the Havonftah, and to return 
to a port of our U nited Kingdom, and that the faid voyage 
and adventure was undertaken after a* communication 
with the lords commiffioners of our treasury,' and for. 
the parpofe of procuring a quantity of dollars, which; 
yfeto and ftill are neceflfary t%our public fervice; and tsk 
the epurfe of fuch communication it was 4 hilly unde^ 
flood that the cargo to be fen* or brought back on boards 
o fuch 
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fadfVefTel might he in part or in the whole Spimfi E pro» iVtOk* 

petty: and whereas by the terms of the faid licence 
* j * sv^ntiu* 

k has been required that fhe faid cargo fhafl be 

Britijh or neutral property: We taking into our Con- ^XioSh sh 
Gderation the premifes, and the urgency of the pnab* 
lie fervice in this behalf* arc gracioufly pleaded to 
grant our royal licence ahd prote&ion for the faid cargo 
and bullion, going or returning on board the faid reflet, 
notwitfvftandmg any thing contained in our Older of 
the 7th of Jan. lad to the contrary, and notwithftanding 
the Jdid cargo and bullion may appear to be and be Spanish 
property . Provided, neverthelefs, that the faid vefiel.in 
her return voyage from the Spani/h colonies (hall proceed 
direfMy or circuitoufly to any of our colonial iflands, 
plantations, or fettlemejtis in the Weft Indies, or in £u»* 
rtye, or to Gibraltar , or to any part of the United King¬ 
dom, notwithstanding fhe may appear by her clearances 
to be dedined to fome other country; and upon condition 
that fecurity (hall be given by the faid JVleflrs. Gordon and 
Murphy, to the fatisfa£Hoir of the lords commifhoners of 
our treafury, that in as far as may depend upon their, 
bond fide endeavours, the quantity of dollars agreed 
upon fit all within twelve months from the date hereof he 
brought from the Spani/h colonies. Presided alfo, that the 
licence hereby granted fhall remain in force 18 months 
from the date hereof. And we do hereby in all other ref 
(pelfs confirm our licence hereinbefore recked: and we 
further direct and ftriflly enjoin the commanders oar 
(hips of war and privateers not to moled or interrupt the 
faid fhip in the profecution of her faid voyage.” Dotted St* 

Juntos's, aad of Jan. 1 ^07, $nd counterfigned « Spencer .* 
fhe (hip Neutrality was taken by a Britijh privateer, and' 
wh#d hr her poflfcffion was led by the perils of the feat' 

and 
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jg io. and the plaintiff had refitted the payment of the lofis 

- certain legal obje£Hons, which the Court had decided in 

Shi^fkie 

agiinft his favour ; though he had paid the defendants* Ioffes 
jm^Aiiather* °*^er fhips in fimilar voyages. The defendants paid 
no money into court. And the queftion was, whether the 
plaintiff were entitled to recover the 32 SI. 6 s. 1 id. being 
the full amount of his demand, including the premiums 
upon the feven policies; or fuch part of the premiums 
only as was fufficient to cover the intereft of the defendants 
in the feveial cargoes thereby infured, befides the fum of 
93/. 4/. id., for which it was not difputed that the plain¬ 
tiff was entitled to a verdi&. If the Court were of opi¬ 
nion that the plaintiff' was entitled to recover only fuch 
part of the premiums as would be fuftkient to cover the 
intereft of the defendants in the cargoes infured by the 
feven policies, beyond the fum of 93/. 4^. id., then the 
the amount of fuch intereft was to be afeertained by an 
arbitrator, and the verduSt was to be reduced accord¬ 
ingly. 

There was another caufe of Vaughan v. Gordon and 
Murphy, the circumftances of which were in fubftance 
the fame. 

Carr, for the ptentiff, contended that he was entitled 
to recover the whole. It was objected at the trial that 
the policies were altogether void on the face of them ; 
fbme of tkem profefling to coyer voyages to and from 
the enemy’s country, and others of them to cover im¬ 
portations of Weft India produce into this country in 
neutral fhips. As to the trading with the enemy, the 
pbje&ion is removed by the king’s licence, as fettled <49 
Potts v. Bell {a), and Vandyck v. Whitmore ( 6 ). Rut it map 

(4) 8 Term Rep. 54S. [b) 1 Eajf, 475. 

bo 
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be Admitted, that fo far as the king’s licence exceeds what 
is warranted by the navigation laws, it is not valid. With 
refpe&, however, to neutral zn&BritiJh property, it appears 
from the ftat. 43 Geo. 3* c. 153. / 15 & 16. and 45 Geo. 3. 
*-34-/ Im that the legiflature meant to relax the former 
flritinefs of the navigation code, and to authorize the 
king to grant licences of this defcription for the importa¬ 
tion of fuch property from neutral or hoftile countries. 
But the contrad is equally good, though it do not notice 
fuch licence, if in fa£l it be granted. For in Tintfon V. 
Merac (a), a contract of guarantie by Britijb fubje&s 
here, that a houfe in France would fhip goods from 
thence in a neutral lliip to be imported into this country, 
was held to be legal, and covered by fuch a licence which 
was afterwards granted to BrttiJJj merchants to import 
fuch goods on their own account: and the fame objec¬ 
tion might have been raifed in almoft every cafe of fuch 
licences which has been brought into controverfity 5 but it 
does not appear to have been taken either at the bar or by 
the bench. It exifted equally in Vandyck v. Whitmore {b) t 
Vanharthals v. Halhed (c), and Kenftngton v. Iriglis (d), 
as in this cafe. Befides, the defendants’ counfel will not 
now difputc tVit the policies were valid upon the face of 
them at the time they were fubfcribdfi [Puller contra, 
being called upon by Lord Ellctiborough C. J. to ftate 
whether he meant to admit their validity in form, faid 
that he was not inftru&ed to difpute.it; that the licences 

* 30 

'(«) 9 Fafl, 25. ( 1 ) I Eafi, 475. (r) lb, 487. «. 

(J) 8 Eujtf 273. In this Uft cafe, the obje&ion upon the breach of the 
ccdonial end navigation laws was taken on the part of the plaintiff in 
error in the courfe of the argument in this court; but the Com t held 
tfthdbe was precluded from infilling upon it, inafmuch as that objefitoa 
Orofi;, if at all, Out of the evidence, and he was confined to the ohjeflions 
taken to the evidence at the trial, and Hated on tie face of the bill of 
cxaeptioni. Vide ib. a So, 1. 
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,*Bog. were in b£t granted before the policies were « ttt&tij 
- But be meant to infift that the licences were only good 

Spirri** 1 * 

of*2o t0 ^ extel ^ t the king's power to grant them under the 
apd.Another. recent ftatutes, and only covered the goods «£ #hefufije£l 
to be imported, but not the gbode of an enemy* On 
which his Lordfhip faid, that upon this admiffion they 
would take the policies to be prima facie Valid.] It will 
then be obje&ed that the policies (a), though not vqyl on 
the face of them, were voidable and avoided by means of 
the affured's {hipping on board hoflile property as wcU 
as their own, which hoftile property could not be im¬ 
ported in neutral veffels from South America , nor covered 
by an infurance. But as the contra& was avoided by 
their own lubfequent illegal a£t, they ought nof to be 
permitted to avail tliemfelves of it to withhold the premi- 
ums. He faid that he lhoukl not contend that the late afts 
extended fo far as to enable the king to liccnfe the im¬ 
portation of enemies’ property; the Court having in a 
former cafe (£), a riling out qf the fame tranfa£Uon, inti* 
mated their opinion again!! jljfothough that point was not 
exprefbly decided ; the Court having determined that cafe 
againil the affured upon the ground of their noneom- 
pliance with the terms of the licence, by which alone the 
adventure coultffcibe legalized, [ Bayley J. The affured 
agree to allow the whole premmfhs on the infurance 
from Old to Jtfew Spam: they only refill their liability 

(*) This objcdion, It was fold applied only to three of the 

Ueuttyhty, Statira, and Herald^ whery the policies were upon the home* 
ward-bftund voyagc. 

(A) Uhis was the cafe of Gordon v- P*ugBo* t in tWsctnirt, B. 49 & 3. 
which ultimately went pff t on the giaund fuggefttd in the arjtuufnt. 

' The licence was to cover the voyage out and home, and contained a 
condition that the licence fhould export a certain proportion of 
jmanafaQures for the vOyafge out: hut it appeared mat the gfiwttft part 
Of the outfit was made up of Sfantft good*, and only a very firtaffqdan* 
tity, merely nominal, of Bntijb manufactures^ Whlth AtrttaMteilb he 
tolorable and in fraud of the licence. 
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to pay the premiums which coveted the' importation of 
enemies* property in neutral veflels: and if the under¬ 
writers Were not bound upon the policies home, in refpeft 
of the Bpanijb property thereby infured, how can they 
claim the premium paid for the infurance of that pro¬ 
perty f3 The underwriters did not know that enemies' 
property was put on board, and the allured having done this 
Upon their own silk and refponfibility, and thereby avoided 
the policies, the Court cannot apportion the premium. 


S&fO* 


$«:rVw«a 

Co.tow 
and Another, 


Puller contra, obferved that thhre were two dalles of 
voyages infured, the one from Old Spain to South America, 
the other from South America to England. That he did 
not'mean to deny the king’s authority to licenfe the for¬ 
mer; it being part of his prerogative to difpenfe with 
tlie jus belli in whole or in part: but by the navigation 
laws the king could not fan&ion the importation into 
this country of enemies’ property, the produce of South 
America , in neutral {hips. So much of the premiums, 
therefore, as covered tli^feproperty mu ft be deduced as 
for Ihort intereft. The amount of the intereft infured 
on the home voyage is divifible into that part which co¬ 
vered the property of Britijh fubjeds, and that which 
covered the enemies’ property; cordering that both 
parties a&ed innocently, though ignorantly; confiding 
< in the fuppofed goodnefs of the licences to cover the 
and therefore this does not fall within that 
Clafs of cafes (a) where the allured intending to^infure 
an illegal voyage have been held not entitled to recover 
back the premium when paid on the one hand, nor the 

(ifO Jfarcb V JtbeU, 3 Bof & Pull. 38. PJndytk v Hewitt, 1 Eajt, 96. 

Iftrwrj v. fisurdie*, Dtvgl. 16S 4.65. Andrtt v. FI tuber, 3 ‘Term Rep * 66 * 
t and Lriktek Y.JPmi, 7 fiefi, 456. ware cited. 
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underwriter to Cue for it on the other. H© was there 
flopped. 

Lord Ellenborough C. J. It is a fettled role, that 
where a contract which is illegal iremains to be executed, 
the Court will not aflifl either party in an action to 
recover for the non-execution of it. It is a very^ dan¬ 
gerous queflion for the plaintiff to ftir in this caft, if jpe 
?re pufhed to decide upon it, whether this were not one 
entire mixed cargo of Britijh and enemies* property in 
each fhip respectively covered by the fevcral policies, on 
which the premium was not divifible : but as the defend¬ 
ants* counfel has confented to wave the queflion, and to 
admit the plaintiff’s right to recover fo much of the pre¬ 
miums as covered the Britijh rifk, it is unneceffary to fay 
more upon it. There can be no doubt in this cafe that 
part of the cargo of the fevcral fliips which was to have 
been imported into this country, being forbidden by the 
navigation laws, and which, therefore, the king’s licence 
did not extend to cover, the Underwriters upon the po¬ 
licies never run any rifk, at leaf! as to that part; and 
therefore there is no pretence to fay that the plaintiff csfn 
recoyer the premiums for it. 

The other Judges concurring, it was fettled that the’ 
plaintiff fhould recover the amount of the premiums on 
the Britijh part of the infurance, when afeertained, on the 
three Chips infured on the homeward-bound voyage, and 
the whole of the premiums on the four outward-bound 
voyages. 
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Doe, on the feveral Demifes of Sir Robert H. 

May m 

Bromley, Bart* and Others, againft BettIson 
"and Others. 


JN eje&ment brought to recover pofiefiion of a manfion Under* power 
houfe called O-ivthorpe Hall, -with the appurtenances, 
and alfo two dwelling houfes, See. and 41 1 acres of land, 10 


in the county of Nottingham , the defendants, at the trial ^ oul<! not con - 

_ tain ary ci«>ufe 

before Le Blanc J. at Njttingha$i y obtained a verdict, wherthy ,iutho- 
fubjetl to the opinion of this Court on the following g!ve„ to the* 


cafe. 


Idice to colu¬ 
mn wafle, or 


The late Sir Gecrge Bromley was tenant for life, with- 


whtrt-by lie 
Ihould be cx- 


out impeachment of wafte, of the premifes, under his 
marriage fettlcment dated in May 1779 j with a power 
of leafing by indenture (inter alia) the premifes to any 
jperfon, for any term of years not exceeding 21, abfolute, 
to take effe£f in poffellion and not in reverfion, Jo as there 
•was referved in every fujfe, leafe the bejl at id nufl improved 
yearly rent that could be reafonably gotten for the fame, 
without any fine, &c.; and fo as theic w.h contained in 
every fuch leafe a condition of re-entry foi non-payment 
of the rent referved ; 3 nd fo as in ^jerv fuch leafe there 
was net contained any ilaufi nhc-eby an\ pswe'' or authority 
Jhonld be <~>ivln to any ItjJec to commit icujle, or whereby any 


tmpud iiom 
pumfhment icr 
committing 
waftt, and fo at 
fuch leafe 
fhould contain 
luth othet con- 
dmon$ t cove¬ 
nants, and re* 
(tuitions, as 
were generally 
inferted accord¬ 
ing to tht ufage 
ot the counties 
where the pre- 
mifes wert: 
held mat a leafe 
wa* good $ 
though the 
It (Tor thereby 
took the icpaira 
ol the jmn/icn- 


lejftg jhould .be esnapted from punifhmcul f r committing 
4va/ie ; and fo as there was inferted in every fuqh leafe 
fuch other conditions) covenant s t and reflriclions as are gene- 


houfe (except¬ 
ing the glafs 
windows) on 
bimfuf, and co¬ 
venanted that 
if I e did not 


repair it within tintL months alter rosier, the Tenant nvrh’* and dcc’vft the thaiyts nut 
ol tin rent irltivcd to Uie ItUor $ ,u.d ihoiigh tl t Itfl i covenanted, in loi hdt.r&t4on ui a 
large Turn to l>e laid out by the kffte m the repair of the pfunm* in the fiirt inUamc, to 
Fentw during his (the icfiTor’*) life at the rtqgefl ot the letk t, his exicutc &c. on the lame 
terms* becaufe this covenant only *ound the IcTo* h mfi l« *nd il ? hc Herent were not 
referved upon fuch renewal f the kale would ht v ud if the iem under-man 

The fuffrcjcmy of the itnl muft be ^ovtmtd by lIu confidtiat^r on whom the onui of 
sepair is thrown. 


Vol. xir. 
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r#lly tnferted in leajes , according to the ufage of the coun¬ 
ties where the faid premifes fo to be leafed are fituated j' 
and fo as the refpe£tive leflees executed counterparti 
of their refpedtive lcafes. 

By indenture of the 25th of March 1801, Sir George 
Bromley demifed the premifes in queftion to J . Renjhaw , 
for 21 years, to commence from the joth of Off. pre¬ 
ceding, at the annual rent of 230/. payable to Sir George , 
his heirs and afligns, and after him to thofe to whom the 
premifes {hould defeend or belong: with a provifo for 
re-entry by Sir George , his heii s and afligns, or fuch other 
perfon, &c. if the rent were in arrear for 20 days. There 
was alfo a claufe againft aligning the premifes except t^ 
the leflee’s wife and children by will, without confent in 
writing of the leflor, &c. The leafe alfo contained a cove¬ 
nant by the leflee for payment of rent and taxes, &c. and 
to keep the dwellinghoufe* (except the manfionhoufe),and 
all other out-buildings, and the gates, £tc. on the lands, in 
tenantable repan during the term ; the leflor, &c. allow- 

f 

ing rough wood for fuch repairs; and that the leflee 
fhpuld keep in repair the glafs of the windows in the 
manfion houfe, and fhould pay for the carriage of mate¬ 
rials neteffrry for the repair of fu< h manfion, not exceed¬ 
ing 12 miles diftance. And Sir George covenanted for 
himfelf, his heirs and executor^, &c., during the term, to 
keep in tepair the manfion houfe ^except the glafs in the 
windows and die carriage of materials for repairs) & and 
that in cafe of repairs wanted on the roof of the manfion 
houfe, if S ir George, his 1 etrs and ajfigns y did not repair 
tJie fame witKn 3 calendar months after notice in writing 
of the defect, it fhould be lawful for J. Renjhanu> his ex¬ 
ecutors and adminityrators, to repair the fame, and deduff 
find withhold the charges tfteref out of the rent reserved and 
13 
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made payable to the faid Sir Geo. B., his heirs and offtgns . 
The leafe alfo, after reciting that the demifed premifes 
were greatly out of repair when the leflee firft entered, 
fo that it would coft him at leaft 1000/. to put the fame 
in repair, and that it was agreed that he fhould expend 
that fum accordingly in the repairs; and that in confide* 
ration thereof Sir George Bromley (liould every year 
thenceforward during his life at the requeft and charge 
of J. Renjhaiv , his executors, &c. execute to him and 
and them a new leafe of the premifes, for 21 years, to 
commence on the 1 oth of 061 . preceding, upon the fame 
rents, condrions, covenants, and provifos, as in this 
leafe : and reciting that Sir George Bromley was fully fa- 
tisfied, by the eftimatc and opinions of Ikilful perfons, 
that the leflee had expended loco/, and upwards in the 
repairs: witnefl'ed that in con Adoration of the pre¬ 
mifes, Sir George covenanted, at all times during his Iife> 
at the requeft and charge of J. Rcnfiaw^ his executors 
and adminiftrators, to renew the leafe for 2 1 years from 
the icth of Ocl. &c. up&p and fubje£l to the fame rents* 
covenants, claufes, conditions, and provifos as in the 
prefent leafe contained. 

The cafe then found that the rent referred was the full 
value of the premifes at the time of the demile, and was 
the bell and ruoft approved yearly rent that could be 
reafonably gotten for the fame» that the leafe contained 
fuoh conditions, covenants, and reftriflions, as are gene- 

w 

lierally inferred in leafes, according to the ufage of the 
county of Nottingham: that a counterpart of the leafe 
vhis executed: and that there had been no breach of any 
of the covenants contained in it. That there is a large 
farm-houfe with outbuildings, and two dwelling houfes 
Or cottages on the premifes, befides the capital manfion 

X 2 boufr 
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l,8io. houfe Called Owthorpe Half, which was defctibed to h* 

— very large, and that only a part of-it wa 3 occupied by the 

LrffeVof leffee. If the plaintiff were entitled to recover, the verv 
di£t was to be entered for him: otherwife^ the verdict 
8*1 ihon. for defendants was to Hand* 


* 

Copley, for the plaintiff, took three objefHorjs to the 
leafe as not authorized by the power *, firft, that it con¬ 
tained a claufe by which in effect the leflee is exempted 
from punifhmcnt for permiflive wafte in the manfioa 
houfe. 2dly, That the leffee is exempted from the pay¬ 
ment of rent to the extent of the money laid out by him 
in the repair of the roof, upon default of fuch repairs 
made by the leffor tenant for life. 3<ily > That thefe i£ 
a covenant by the tenant for life fpr renewal, which is 
prejudicial to the rpmaindei-m«>n,* apd avoids the leafe;. 
As to.the firft, the power muft be taken to refer toprr- 
miffiuc as well as commijjive wafte, by analogy to the fta- 
tute of Marhl dge as explained by Lord Cokdk com¬ 
ment (4) on th" word J actant that ftatutc, and ip the 

ftatute of Gloucejler, c. 5. [J Hay ley J. The reftri£Hon on 
the power of leafing here is only that the leafe ifhall not 
pontain any claufe whereby any power {hall be given to 
( fhc leffee to commit wafte, or exempting him from pu- 
nifliment for committing it.J The power muft be con- 
ftrued (iriftly according to the legal fenfe of tht» words: 
and if any part of t^e ddmued piemifcs ate to be repaired 
by the Lffor, fo far it operates to give an coemption to 
“the leffee from the punilhment of permiflive wafte. [£<» 
j5/fl«cI.'‘“Does not the argument TJ come at laft to th£ 


quantum or fufliciercy of the rent referved ? If the te- 
nant be to keep' the premifes in repair, the rent is fp 


i to f M - 


much 
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much lefs: if the landlord be to repair, the rent is the 
greater. It was a queftio.n for the jury at the trial, whe¬ 
ther, taking into couftderatiOn the repairs to be made by 
the landlord, the rent referVed wlere the fair Tent.] 
idly, At any rate the covenant enabling the leflec to 
deduft the charges which he fhould incur, by reafon of 
the nonrepair by the landlord, out of the rent, amounts 

to a cefler.of the rent pro tanto, and is an unufual cove- 

* * 

nant contrary to the power. As in Doe v. Sandham (a), 
a power to leafe, referring the ufuai covenants, was held 
not to warrant a leafe containing a provifo, that in cafe 
the premifeS were blown down or burned, the leffor 
fhoUld rebuild, otlierwife the rent fhould ceafe. fihry- 
ley J. That was found in fa<ft by the jury to be an unufual 
covenant.] £dly, The covenant for renewal avoids the 
leafe : it operates indirectly upon the intereft of the re¬ 
mainder-man, though it only binds tire tenant for life 
direCUy. The leffee would not of courfe apply for a 
renewal unlefs it was for his benefits and the remainder¬ 
man lofes one of the ’Siiecks which in general operates 
in his favour on the tenant for life to referve the b$ft 
rentfor the tenant for life may for fear of an action on 
the covenant he induced to renew at lefs than the belt 
rent at, the time when fuch renewal is applied for: and 
the difficulty upon the remainder-man of proving that .a 
•better might then have been bad is enhanced in a greater 
degree when other uncertain computations are to be 
taken into the account, than if the queftion were cox* 
fined to die mere amount of the groft rent referred* 


&$> 
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EltOMICV, 
agelnft ,, 


-4 * 

. Header cojitra was flopped by the Court, 
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Lord Ellenborough C. J. The third is the only ob* 
je&ion on which any argument could be raifed. As to 
the firft, the power ftipulates againft any claufe in the 
leafe whereby any authority {hall hfe given to the leflee 
to commit wafte, &c.: and the anfwer to that objection 
is, tliat no fuch power or authority is given to the leflee; 
nor .is he thereby exempted from the punifliment for com* 
mitting wafte: for the burthen of repair in the manfion 
houfe is thrown by the leafe on the landlord \ and it 
was incumbent on the plaintiff’s counfel to liave (hewn 
that, according to the terms of the power,no fuch burthen 
could have been thrown on the landlord: but that is not 
prohibited, and therefore the argument falls to the 
ground. Next, the covenant provides that if repair 
fhould be wanted on the roof of the manfion, which the 
landlord took upon himfelf, ahd he did not repair it, the 
tenant might make the repair, and deduct the charge out 
of the rent referved to the leflor. What objection can 
there be to provide for fetting off the one demand jgainft 
the other ? Then as to the covenant for renewal; it is 
fa>jd that it has a tendency to induce the leffor to run the 
queftion on the quantum of rent referved very clofely j for 
if he renewed at the end of twenty years from the firft 
granting of the leafe, the remainder-man might # havc a 
leafe fixed on him for 21 years from that time, referving 
lefs than the beft rent which could then have been re¬ 
ferved : but the anfwer is, that if the fafit weie fo, the 
leafe would be void, and the remainder-man might bring 
his ejeclraent and recover the premifes. 

Per Curiam, Poftea to the Defendant. 
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r J'HIS was an action on a valued policy of infurance on wi cre an affri- 
coffee, on board the fliip Fortwyn, at and from Lon* merchant” ufan 
4 m to any port between Dunkirk and the Wefer, at 30 France 
guineas per cent. The interelt was alleged to be in F. Pk\ on K°° d4 bound 

^ 1 0 to an enemy* • 

bt kmohng 1 l *xi& the lofs was averred to be by feizure and de- pent in llnland w 

leek> to prou£t 

tent ion. At the trial before Ld. Ellcnborough C. J. at Guild - the a u enture 

tall, the defendant’s fubferiptiou to the policy,the fhipment jl-enJe to^nfd* 

of the goods infured, and the intereft and lofs, as alleged," f^ y * 

weTe proved : but the plaintiff was nonfuited, on an ob- cient 10 * ,v * io 
* * _ evidence at the 

je&ion taken to the licence under which the voyage was trial and to 

profecuted: and a rule uiii having been obtained for fet> feffion^n fa£fc 

ring afide the nonfuk, it was afterwards agreed, upon the voyage'eom- 

fuggeftion of the Court, to Hate the facts in the form of licence 

a cafe, which now came on to be argued. d tud three 

months before. 

The Fortwyn , on board of which the coffee was loaded, heenfmg/* 

. neutral vijfrfg 

Was a neutral veffel failing under a Ktuphaufen flag $ and under certain 
having departed from London on the iff Nov. 1807, was paf*w»moleft«» 
feized by the DutJ: got eminent in the river Ma#f on Holland, 

the 6th of the fame month, m hile proceeding to Rotter* J r(M9r t9ar t 

r © fort of tbit kingt 

4 am t her port of deftination. The captain of the Fort* dom » Wlth cer¬ 
tain goods (in* 

•wyn produced at tlie trial an original licence which he eluding the 
received from Mr. Sihmahngy a merchant in Loudon, the wWh'hccnce*^ 
Ihipper of the goods in qucfl.1011, previous to her failing 
on the voyage infured j and which licence was on boartj ^ r ‘ h 
*‘hc ihip during the whole voyage, and at the time of the condition an. 

r 0 * a 1 nixed,that they 

fhould raufe die 

licence to be delivered up to them or their agents when the fhip rtiould enter any port of 
this kingdom, without alfo giving probable evidi-nce to account lor his pufTtlHon 
atf the licence, and to flitvv that hu v ter of ir was hwtul; as h> Shewing lrotn whom 
und when lie teieivtd tt, and thereby coonrfhng h s o/ r* particular adventure with 
r> th general iirrnc* 

X 4 

iitft ** 


feizuit 
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fcizure of thp cargp in the river Maas. The licence wofy 
in tlte form following. 

<{ G . Rt * * 

Geprge the Third, Sec. To all commanders of 
ft our fliips of war, &c. Our will and pleafure is that 
(( you pcimit fix neutral veflels to navigate freely aad 
u without molettntion, under HambrS, Bremen^ Olden * 
K burgh f Rojlother, Dun’JJj^ PruJJum y American, Papptn- 
“ buigh , or Khtpi'aajtn flags, from or to any port of Hoi- 
“ land) with libeity to touch at Ponninghcn or fome other 
« neutral port, to or from any pot t of our United King* 
« doin into which neutral veflels may be allowed to eater 
44 from HMa'iJ ; and to impoit, &c. [here followed 
M a long lift of articles importable} \ and alfo to export 
“[here followed another lilt of articles exportable, in* 
41 eluding codec,’] and all other article^ not prohibited by 
« ivw to be ex pm ted, as may be fpecified in their bills of 
“ lading, 'i lus out licence to remain in force for fix 
« mouths from the date hereof,,and no longer, and to be 
« revocable *t any time dining the faid period at our 
‘^pleafure : but m cafe of its not being fo revoked, die 
fi fald leliel, matter, and crew, to have liberty to depart 
“ unmoletted to any port not blockaded. Provided alfo 
“ that Richard Smith and other Britilh merchants , to 
M whom we may grant this licence, do caufe the fame to* 

« be delivered .up to them or their agents whenever the' 
« (hip or veflei ttiall enter any oi our ports, and in de- 
“ fault thereof the faid *lhip or veJTel to iofe tlie protec* 
“ tion thereby granted. Given at out court at St. James* j, 
*f jud day of July 1807, in the 47th year of out reign. 
<*J$y Ids majefty’s command, Hatvkefbury.” 

« Richard Smith et sd. licence* 
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No other evidence was given to conned Mr* Schmaltng 
with Richard Smith in the licence mentioned* or tO fhew 
that he was one of the merchants for whom the licence 
was intended, or to explain by what means he became 
poffefled of it. If the plaintiff were entitled to recover, 
the nonfuit was to be fet slide, and judgment entered for 
the plaintiff, (but without cofts:) or otherwife, the non- 
fait was to Hand. 

Puller , far the plaintiff, contended that the poffeflion 
of the licence by a Butijh merchant, as Mr. Sthrnahng 
was, was prim I facie evidence tlut he was legally entitled 
to hold and ufe it; the licence being in terms granted 
•« to Richard Smith and other Britiih merchants fubjcsSt, 
as fuch prima facie evidence muff neceiTarily be, to be 
rebutted by fhewing that Mr. Schmahng unlawfully ob¬ 
tained the poffeflion or made an unlawful ufe of it. The 
general form of the licences, which neither fpecify the 
name of the ihip or of the ihipper of the goods, was in¬ 
troduced for the very purpofe of concealing both from 
the knowledge of the enemy 5 and the practice has been 
to take diem out in the names of certain known fhip- 
brokers, who have notorioufly nb intcreff in either ; but 
die Brttijh merchants really interefted in the adventures 
are designated under the general term of u other Brifilh 
merchant Provided, therefore, they are retained in die 
hands of any Bt itijh merchants, the policy of government 
*$ anfwered, and it muff be a matter of indifference by 
whom individually they are ufed, if ufed properly. It 
might he difficult in many inffances to ^prove the con¬ 
nexion between the general broker, whofe name is ufed 
pro forma, and the particular merchant *or whom the li- 
GfiUgs is taken out $ the communication between them 
94 ~ may 
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tttay have been perfona!, and the broker may hate dfei!* 
the mein time. The inconvenience, if any, in thefe cafes, 
irifes from the very nature of the thing and its profetfed 
ebje& of concealing the individuality of the tranfa&ion, 
and that muft necefTarily let in the generality of the evi¬ 
dence founded upon the mere fa£ of the pofTeflton of the 
licence. He referred to Defftis v. Parry (a), and Ttmfon v. 
aftf erae{b) % as cafes which turned on the generality of 
thefe trading licences, which had received a liberal con- 
ftru&ion in furtherance of the trading interefts of the 
country meant to be facilitated by them. 

But the Court obferved that in the latter of thefe cafes 
the licence was granted in the name of Merac and Co, 
who were fued upon their guarantie of the contract for 
(he importation of the goods under the licence; and in 
the other cafe the importers of the goods under the li¬ 
cence were proved to have adfced in connexion with the 
perfons to whom the licence was granted: and therefore 
thofe tranfa£Hons were quite in the regular courfe. Le 
Blanc J. further observed, that the licence in this cafe 
did not appear by any evidence to have been in the {hip* 
per’s hands till above three months after the date of it, 
when it was given by him to the captain. 


And Lord Ellenborouch C. J. faid that previous fe 
the time when the licence was proved to have been in 
the pofleflion of Schmaling, and to have been by him de¬ 
livered to the captain, it might have ferved for three 
voyages to Holland, It might have dropped out Of the 
pocket of the perfon entitled to it, and been found by the 
prefent poflefibr of it. The poffibility of inch fadU ex¬ 


iting 


(«) 3 Si/ ©* Pull, p 


(*) g Sufi, Jf 
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oonfift^oily with the evidence given at thermal, 
called upon the Clipper of the goods, who endeayoors to 
Avail himfelf of it, to, connect himfelf by other evidence 
than the mere polTeffion with the particular licence: other- 
wife, in the abfence of^all proof of fuch connexion, there 
was a natural fufpicion, a preponderance of probability, 
that the licence had been ufed before to cover an antece¬ 
dent voyage, and againflt the lawful ufe of it upon thf 
voyage in queftion. The ftate of the commercial world 
may make it expedient to grant licences in this very go? 
neral form \ but this generality fubje&s the pra&ice to 
abufe. If the party who produces and feeks to avail 
himfelf of it be required to Ihew when and how he ob¬ 
tained the pofieflion of it, that will be a falutary check 
upon the abufe of it. I did not require the allured At 
the trial to (hew that he was the perfon who obtained 
the licence from the privy council office; I am aware of 
the difficulties which may exift in difclofmg the names 
of the Teal parties to the adventure and the adventure 
itfelf; but he might have Ihewn that he obtained poflefe 
Con of it lawfully from the perfon by whom it was taken 
out. But if it be fufficient for a party at any time to 
ftand upon his mere polTeffion of fuch a general licence, 
there can be no check whatever upon any indefinite 
abufe of them. [Puller having afterwards mentioned 
from recoile&ion a cafe of Horfeman v. Brtjl<yu>> which 
was tried before his LoicUhip ; in which the polTeffion of 
a fimilar licence by die party claiming the benefit of it 
was deemed fufficient; and having fuggelted that it was 
a queftion in all cafes for the jury to decide, whether the 
party obtained the polTeffion of the licence lawfully:] his 
Lordlhip added, that he had no recolle£Hon of the cafe 
alluded to, nor did he recognize any fuch decifion. It 
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fhigHt have patted UjJbn admifftons, when his attention 
would tibt he called to it. That if the iqueftion of pbft 
feflloii wfere pre Tented under different clrcumftancefc 
which fcrVed to explain and fhew it to he lawful, fill 
cafe did not apply to the prefent: js the circumftarifcOS 
were alike, the attention of tl»e Court being now firft 
called to the queftion, it muft be Confidered as fub ju- 
dke. As to its being a queftion for the jury, whether 
the mere fact of pofleflioa (hewed a lawful pofleffion of 
the licence ; it makes part of the title of the party claim¬ 
ing to be liCenfed to (hew how he obtained poflkflion of 
a licence which in the teims of it is general: It makes 
part of the plaintiff's cafe againft the Underwriter to con¬ 
ned himfelf with the property infured, and to fhew that 
it was lawfully infured : If he obtained pofTeflioh of it 
properly, he can have no difficulty in fhewing from 
whom and when he obtained it. The plaintiff will not 
be concluded by this nonfuit from bringing forward his 
claim again Upon better evidence, if he have a fair Cafe. 
Probable evidence ot a lawful poffcffion will exclude any 
unfavourable preemption from the circumflance of 
Handing upon the mere pofleflion of fuch an inftrumcflt 
wholly unaccounted for. 

JLe Blanc J. This general licence is merely intended 
to proteft the flup from the ieizure of Bntijh crurzers, 
and to fuffer her to pafs: but when any individual feeke 
to cover his own interefts under it, he muft connect liim- 
felf with it by fomc probable evidence. 

Bayley J. A general licence muft be applied*by evU 
dence to the particular cafe in judgment. 

iV Curiam, J udgment of nonfuijs 

lharlep 


« 
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Scarlett wa$%o have argued for tfte defendant,and ob¬ 
served fhortly that it could never have been the intention 
of the Crown* in granting thefc general licences, to enable 
fhe perfons on whofe application they were, iflVjed to 
gpnt them out to whom tiiey pleaded* 
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f FHE plaintiffs declared in nflumpfit for the amount of a ^ being partner 
bill of exchange, dated Dublin, 7th of April 1806, ISresniiie ^ 
drawn by Farrell and Co. upon, and accepted by, the cTw%n©ther 1 - ,t 
defendants in London, for 1000/. fterling, payable 45 days ***j* ^'dorffa 
.after date, to Jhe order of Farrell and Co., and indorfed 1 >»ji oi exchange 

to the houftr of 

by them to Blair and Jacaud of Dublin , and by Blair and 
Jacattd indorfed * to the plaintiffs. At the tiial before 
Ld. Elknborough C. J. in London , a verdict was found for 
the plaintiffs for 1 ip8 L 10/., fubjedt to the opinion of the 
.Court on the following cafe. 

The plaintiff Jacaud was a paitner in bufinefs with agieiment by 
Blair in Dublin, in April 1806, and for fome time be- /hould*bc taken 
fore, and until after the time of providing for the pay- SJud 1>y id's 
jT»ent of the bill in queflion by Farrell and Co. The £ 0 “p* id "^ 
bufinefs was carried on in the firm of Blair and Jattend, * ccf P to,fc w b«« 

* t • due mould be 

and was a diftinft firm from that of the plaintiffs carried returned to 

^hc drawer * 

<pn under the names of Jacaud and Gordon in London. Held that tiie 
The firm of Jacaud and Gordon (hipped goods, effected [^id and\^c' nS 
infurances, and accepted bills foT, and tranfa&ed other the 

faftton of the 

bill, A. yras bound by this aft of his partner B ., whether in faft known to him or not at the 
-time, not ditty In refpeft of hj» partrtenhip mtereft in *lie houfe of A. and Jt, hut alfo indivi¬ 
dually m other refptfta; and theiefore that he could not in conjunction ninth C , his partner 
In the other houft, iminratn an aftion as indorfres ?nd lioJdets ot the bill ag<unft the ac¬ 
ceptor*, after fiich fatisU&icn received thiough the medium ef and by aei cement with 
9. in difeharge of the fame. 


affairs 
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affairs of, the firm of Blair and Jacaud , and the firm of 
Blair and Jacaud from time to time made remittances to 
the firm of Jacaud and Gordon Of Loudon, to cover or an- 
fwer their advances and acceptances. On the 7th of 
April 1 806 Blair took or bought from Burrell of Dublin 
the faid bill -of exchange, and on the fame day the houfe 
of Blair ahd Jacaud mdorfed the bill, and remitted it to 
the plaintiffs on account of Blair and Jacaud s at which 
time the plaintiffs were under acceptances for Blair and 
Jacaud to the amount of about 3000/. On the 15th, 
j6th, and 23d days of May 1806, before the faid bill 
fell due, Farrell lodged with and paid to the houfe of Blair 
tend Jacaud two notes of one R. O’Conner for 695/. Irijh 
currency, and alfo the acceptances and notes of Farrell 
and Co. for 880/. Irijk> for the exprefs andfpecijtc purpofe 
ef liquidating and providing in the jrrft place thereout , for 
the due payment of the faid bill of exchange, and to take up 
and fatisfy thefame, and for in part liquidating another bill 
drawn by Farrell and Co. on the defendants* houfe for 
loool., alfo purchafed by the houfe of Blair and Jacaud 
from Fan ell and Co. It was agreed and underfiood be¬ 
tween Blair on tlc part cf the houfe cf Blair and Jacaud,, 
ahd Farrell and Co., that in cafe the faid bill fhonld not be 
paid when due, it Jhould be returned ahd delivered up to Far-' 
reli and Co. Immediately on the faid notes and bills 
being fo paid by Farrell and Co. to the firm of Blair and 
Jacaud, (viz.) orTthe 15th, 16th, and 23d of May 1806, 
ftfch notes and bills were entered in the ufual way in the 
books of account of the houfe of Blair and Jacaud , ahd 
were immediately credited thereiti 1 to the account of Far- 
rill and Co.; which books were at that time xmderjacaud’s 
Care in the houfe where he refided, and he was in the' 1 
edhilant habit -of ihf$re&rOg tue fame. The houfe of* 
' Blair 
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Biair apd Jacaud applied to their own ufe the note* am} 
acceptances fo received from Farrell and Co., and did not 
remit the fame or any part thereof to the houfe of Jacaud 
and Gordon , nor did they take up the hill of exchange 
now fued upon, or provide for the fame, or give any no* 
tice to the houfe of Jacaud and Gordon of the depofit or 
payment fo made by Farrell and Co. On the 15th of 
May 1806, the day on which Farrell and Co. made the 
fir it payment as aforefaid to the firm of JBlair and Ja¬ 
caud, the firm of Blair and Jacaud fent a letter to the 
firm of Jacaud and Gordon in London, dated— Dublin, 
15th May 1806—in which they fay, ** In confequence 
of a communication had this day with the drawers of the 
bills on MefTrs. Bugle, Fi ench, and Co., we intend remit* 
ting Mefirs. Andre and Son to-morrow, agaiaft the 1000A. 
falling due on Monday, and we will then let the bill re* 
main in their hands, to the end that they may conform 
to whatever is determined on for the liquidation of thofe 
gentlemen’s affairs. We thought it proper to make this 
communication to you : it will be done to-morrow : and 
in a day or two, you ihall be apprized of what is in* 
tended regarding the other 1000/., that is, whether it 
will be done in the fame way or by fome other houfe ap¬ 
pointed for the purpofe, &c. This arrangement of pay- 
ing Bogle, French , and Co%s bill we fuppofe will be very 
acceptable to Mr. Andres as, befides being remitted 
againft the bill, it will be remaining in his hands ; and 
though a dead letter, will be a certain fecurity.” The 
houfe of Blair and Jacaud, on the 27th of May 1806, 
wrote from Dublin to the houfe of Jacaud and Gordon in 
London another letter in which they {late—** As yet 
we have not received any abftratt from Mefirs. Andre 
Wfl Sou# who# not knowbag, paid hfcefirs* Jhm$ns' bills 

due 
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■if*. 

Taoav* 

FfttKCtf 
and Octet* 
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due laft month, arc now more than covered for the pay- 

* 

ments of this month. Since our laft we remitted then* 

«* 4 

650/. and it being now afcertaiued that Meffrs. French 
and Co. will pay in full and at no diflant period, we ha\e 
requested MefTrs. Andre to draw on lit, for 1000/. holding 
MefTrs. Farrell and Co/s acceptance, to the end tliat we 
would not have that fum locked up at tins moment, 
which we do not forefee they can have any objection to; 
and if the other 1000/. is not returned, we have to beg 
of you to fee Mr. Canning himfelf, who will arrange with 
another houfe in London , on account of the drawers of 
faid bill, to have it returned. This we uuderfland 
arranged between Mr. Canning and the drawers 5 and a 
Mr. Metcalfe of the London houfe, whom we have not 
feen, but yrho left tins for London yefterday, lias had 
converfations with the diawers on the fame fubjcfl.*' 
Thefe letters were in the hand writing of Blair. When 
the letter of the 15th of May 1806 was written by the 
firm of Blair and Jacaud , that fnm had received from 
Farrell and Co. part of the acceptance and notes before 
mentioned to have been handed to the firm of Blair and 


Jacaud; and when the letter of the 27th of May 1806 
was font by the firm of Blair and Jacaud the whole of 

the acceptances and notes fo lodged by Farrell and Co. 

* 

were received by the firm of Blair and Jacaud to be ap¬ 
plied in payment of the bill now filed upon, and in part 
payment of the lather bill of exchange in the hands of 
Andre and Son. The reafon why Blair and the firm of 
Blair and Jacaud concealed the fa£t of the lodgement 
and receipt of the find bills and notes by Farrell and Co. 
proceeded from the firm of Blair and Jacaud being then 
tinder pecuniary difficulties, but which difficulties Blair 
and the firm of Blair and Jacaud, being confident they 

fhould 
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ihould furmotuit, that firm was induced to conceal the i8l0« 
$a&, and thereby enable itfclf to apply the notes and " 

acceptances to the objeft of extricating itfelf from fucli 
its f fcen difficulties. The defendant Cannings in anfwer and otterL 

to a letter written to him by the plaintiff Gordon on the 
8th of June 1808, requefting payment to the amount of 
the bill in queflion, wrote to the plaintiff Gordon as fol¬ 
lows : “ London , 8 th June 1808. Mr. Canning prefents 
w his compliments to Mr. Gordon, and in reply to hit 
u note of this date fhall be happy to fee him on the 1’ub- 
u je&of it in the prefence of Mi. French , either cm Fri» 
cc day or Saturday next, if it is agreeable to call in Broad - 
u Jlreet ; hut Mr Canning does not think that the (late 
<f of the affairs of the late firm of Bogle, French, and Co. 
tf will admit of a payment of the bill alluded to being 
“ made within the period mentioned in Mr. Gordon'* 

“ note." If, under thefe cir cum (lances, the Court were 
of opinion that the plaintiffs were entitled to recover* 
the ver Uft was to (land: if not, a nonfuit was to be 
entered, 

Riihardfon , for the plaintiffs, argued that the bill of 
exchange in queftlon, (which having been drawn by 
Farrell and Co. to their own order, and by them indorfed 
to the houfe of Blair and Jacaud of Dublin, was by the 
latter indorfed to the plaintiffs Jacaud and Gordon cf 
London, the fame Ja and being a partner in both houfes,) 
was not fatisfied againil the plaintiffs, the bona fide 
holders now and at the time of the tran faction, by the 
agreement made and executed between Farrell and Co* 
the drawers and the houfe of* Blair and Jacaud in 
lin, in fatisfadlioa of that bill; and this, notwithftanding 
Vox.. XII. Y that 
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ajtd Others. 


that Jacaud , the partner of and co-plaintiff with Gordon^ 
was alfothe partner of Blair, by whom the agreement with 
Farrell and Co. was in fa& made ; it in no way appear¬ 
ing that Jacaud, whatever opportunity of information he 
might havd had, did in fa& know of that arrangement *, 
and no communication of fuch an arrangement having 
ever been made to the plaintiffs’ houfc of Jacaud and 
Gordon, or their confent to it obtained. And though it 
muff be admitted that the a&s of or notice to one part¬ 
ner will, with regard to third perfons, bind another, 
though unknown to that other; yet that is only fo far as 
the partnerfiiip concerns are affe&ed, and does not ex¬ 
tend to bind the ignorant partner in other concerns 
dehors that partnerlhip, and much lefs ought it to be 
carried to the extent of binding other innocent perfons 
who may happen to be engaged with the partner fo im¬ 
pliedly bound in difconne&ed concerns. [Ld. Ellenbo - 
rough C. J. It would not be fo for criminal purpofes; 
but for all civil purpofes muff not Blair 1 s knowledge 
and a&s be taken to be Jacaud’ $ knowledge and a&s ?] 
f JThe one firm has an interefl as well as a name effatotially 
diftin& from the other, though the fame individual is 
. one of the partners in both. And though that circura- 
ftance might prevent the one firm from maintaining an 
a&ion at law, or fetting off a debt, againft the other, yet 
that proceeds upon mere technical rules peculiar to the 
laws of this country. But with refpe& to payments and 
dealings with third perfons, there is no fuch technical 
rule, nor any cafe, which precludes the Court from con- 
ftdering the two firms fo compofed, fuch as they really 
are, entirely diffintt m intcreft and in name. 


Lord 
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Lord Ellenborqtjgh C. J. It is impofiible to fever 
the individuality of the perfon. Jacavd , being a partner 
with Blair, muft be -confidcred as having together with 
Blair received money from the drawers to take up this 
very bill. How then can he, becaufe he is alfo a partner 
with Gordon in another houfe, be permitted to contravene 
his own a cl, and fue upon this bill which has been al- 
ready fatisfied as to him. If A. and 2 ?., partners, receive 
money to apply to a particular purpofe, A. and C. in 
pother partnerfhip could never be permitted to contra¬ 
vene the receipt of it for that purpofe and apply it to 
another. His Lordfhip alked whether this point had not 
lately come before the Court in a former cafe ? (a) 




Ja«?av® 

Fasnasi 
and Others* 


Grose J. agreed that the action could not be main¬ 
tained. 


Le Blanc J. referred to Bolton v. Puller, 1 Bof. isf 
Pull. 539. 

BAYLrv J. Jacaud is not to be confidered as 
a bond fide holder of this bill, becaufe he has in effe£t, 
by the a£t of his partner Blair, received money for the 
purpofe of taking it up, which ought to have been fo 
applied. 

Poftea to the Defendants. 


Tmdal was to have argued for the defendants. 
(*/) Qjj. fell vi<ki Swan and Other i v. Situs and Other tf 7 
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May fcjd. 


The Xing again/l Sir A* Macdonald, and 
Others^ Devifees in Truft under the Will of the 
late Duke of Bridgwater. 


r J^HIS was an appeal againft a poor’s rate made for the 
town (hip of Matichejlcr , which was confirmed by the 
S s (lions on appeal, fubjecb to the opinion of this Court 
on the following cafe. 

The property in refpe£l of which the appeal was made 
was defcnbed in the alfeiTment as follows. 


Prtinifes. 

AffelfmLnt. 

Poor’* Rite. 

^Rochdale Canal * 

) £• 

s. 

d. 

JT. s. d. 

I Lock, Tunnel, 
Dues or Rates, 

[ 5^2 

10 

O 

140 12 6 

I Warehoufe and ~) 

Wharf, Bottom 1 
| of Caftle Field, 

^525 

0 

G 

■ 3 1 S 0 


^ 262 


10 o 65 1% 6 


An a£i of par¬ 
liament having 
empowered the 
Duke ot U id?*- 
water to uctt a 
lock upon die 
Rocbdait canal, 
and to receive 
at fuih lock 
ce*ra n rate.* or 
coll* upon good* 

In vtff is navi- 
gattd from that 
canal into hi* 
own, a* a com- 
pcnfjtion r or 
the profits an*- 
mg to him irom 
certain wharts 
at Mamtxfterj 

which we-e ft-Sir Archibald 
crimed for the Macdonald 

public bent fit . 

in that naviga- (and o*Ticr t ’), 
t»on; held th it 'iruftces of 

*,P°° r ‘the latebulf 

hiscrufices.cc r v* * * 

copers of die of Bridge- 

€< Rochdale canal ym\jQY m 
t€ iuk t tunril) 

* autSiOrruttiJ* 

(which dues or 
r att 5 art only 
other names 
the raun 
therewith) t* 
good, though 
the tru flees 
were found not 
to be mbahita* r s 
of the township 
for wl^ch the 
rate was crude. 

Though the taffibnt find thit certain perfons in the trwnfhlp were poffcfled of vifible 
flocks in trade there, and were perfouaUy liable to l>e rated in rcfptdl thereof* if by law 
fui.h property were habk to be rated; yet if they alfo ftite that they were mt fatisfieef* 
from mt evidence offered before them, that theic was any furplut profit on futh ((lo^ks* by 
winch they could amend a rate wluch omitted then); that conclude,, the i;uefiien« 

The 


?, 


75 0 o 93 l 5 o 


Staffordlhire 
Warehoufe, 

Warchoufc on 
Manchefter Side £ j 
of Knott Mill, 3 

Coal Wharf from") 

Stafibrdfhirc ( 

Warehoufe to | 

Knott Mill. J 

Wh^rf adjoining 7 

LKnottM.il, S 45 °° " 5 ° 

i860 o o 465 o o 


90 00 
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The appellants were not, at the time of making the af- 18 J o. 

fefiment, inhabitants of Manchpr, but were then and xheTCi n a 

ftill are entitled to and in the receipt of the tonnage, in '^irT^aUc# 

refpeft of veflels pading through the lock built upon the ^onalb, 

® and Uuijts. 

JtochdaU canal, under an a£t of the 34th Geo. 3. the 2d 
fe£tion of which ; Teciting that M Whereas Francis Duke 
u of Bridgewater hath expended a confiderable fum in 
u making wharfs, for the convenience of the public, ad* 

“ joining or neaT to his canal at Manchefler , and when 
* ( the propofed junftion is made with his canal the pro- 
4( fits arifing from thofe wharfs will be considerably di- 
a minifhed; ncverthelefs he confents to fuch junction on 
“ being authoTifed to build a lock upon the Rochdale canal 
w near the jun&ion, and to colledf certain rates herein 
“ after mentioned, as a compenfation for fuch diminution 
“ in the profits of his wharfage 5” authorizes the Duke 
his heirs and afligns, “ at his and their oWn expence, to 
“ build a proper lock upon the faid Rochdale canal, at or 
« near Cape Field , &c. and all neceffary works thereto 
ct belonging 5 and to take at the faid lock for his and 
** their own benefit (as a compenfation for the diminution 
** in the profits of his wharfage as aforefaid), the follow* 

« ing rates, viz.” (and then it gives certain rates per ton 
for goods carried and navigated from the Rochdale canal 
into the canal belonging to the Duke, and # vice verfa) \ 

« which rates fhall be payable and paid at or near tho 
« faid lock to the faid duke, his heirs and afligns, and ' 

« (hall be cohered by fuch perfon as the faid duke, 

« Sec. lhall by writing, 8cc. appoint to receive the fame.” 

The lock was built m purfuance of the a&. The ton¬ 
nage amounts to as much as it is charged at in the aflelf- 
ment. The appellants, at the time of making the affefl- 
ment, were and ftill are in the occupation of the lock 

Y 7 and 
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The Kikg jfc 

againft V 

Sir A. MfiC- 
ftoNAtS 

and Others. 


and of the feveral watehoufes and wharfs mentioned 
therein 5 and the fame are of the value affefled. The 
cafe then fet forth the names of feveral individuals on 


whom notices of appeal were fetved, who wertr at the 
time of making the afleflment, and ftill are, inhabitants 
of Manchefter, and were then, and ftill are, refpeftively 
pofleffed of vifible flocks in trade in that townlhip j and 
were then perfonally liable to be affefled to the relief of 
the poor in refpe£t thereof, rf by law fuch property be 
liable to be rated m fuch affeflment: but that neither of 


thofe individuals were rated in refpe<ft of their faid flocks 
in trade or other perfonal property ; neither were any in¬ 
habitants 01 Alancbtjler or other peifons rated in iefpe£t of 
their perfonal property in the townfhip, although peifonal 
property was immemorially rated in that townfhip down 
to the year 1796, and occafionally colle&ed up to that 
time; but this merely at nominal fums, having no rela¬ 
tion to the aSu il value of the property ; and from thence 
rated (hut not colle&ed) down to the year f 807 ; fiom 
which latter period perfonal property had not at all been 
rated in the townfhip. The proprietors of the Roehdab 
canal company are not rated for their locks upon the faid 
canal fituated within the townfhip, or for the tonnage, 
to T !s, duties, or rates, arifing From fuch locks, or other- 
wife from the faid canal within Maruhefier $ this be ng 
provided for by the flat. 47 Geo . 3 , entitled An a& to 
to alter and amend the feveral a£ts for making and main¬ 
taining the Rochdale- canal navigation. The cafe alfo 
{fated the names of other perfons, who, at the time of 
making the afTeiTmert, were, and ftill are, owners of an¬ 
nual chief or ground rents; one to the amount of Jo©/, 
and 50/., another of 222/ 7s. 6d., another of 72/. 1/. Bd. 
and another of 1 of. ifTuing and payable from lands and 
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buildings in M.anchefier, in the poiTeilion of their feveral 
tenants; all which owners of quit or ground rents were 
then, and ftill are, inhabitants of the townfhip, but are not 
rated in rcfpeft of fucli rents; nor is any perfon aflefled 
in refpe£t of rents illuing out of lands and tenements in 
the townfhip: but the counfel for the appellants made 
no point upon the fubje£fc of the quit rents. In addition 
to the proof already given, the appellants gave further 
evidence of the amount of the clear furplus of flock in 
trade or other perfonal property, in the instances of the 
feveral perfons contained in the notice of appeal; and 
called two witneffes to give this proof in the cafes of two 
of the perfons named : but the Juftices not being fatis- 
fied, from the evidence offered, that there was any fum 
of furplus by which they could amend the rate, by adding 
the names of the perfons in refpe£l of whom fuch further 
evidence was given, confirmed the rate. 


1E10. 

The fCiMO 

agaiftH 

§Bir A. Mac- 

BOKAL9 

and Outers* 


Park, D ampler, Scarlett, and Tates , in fupport of the 
rate, faid that it could not be queftioned but that the 
Duke of Bridgewater's truftees were properly rateable for 
the feveral delcriptions of property for which they were 
aflefled. It will not be difputed that they are liable for 
the wharfs and warehoufes: and they are equally within 
the principle of all the cafes, including thpfe recently de¬ 
cided, liable to be rated for the Rochdale canal lock, 
which is in its nature real property, yielding profit within 
the townfhip; the rates leviable there by virtue of the 
a& having been given to the duke in lieu of the profits 
arifing from certain wharfs which he before enjoyed; 
and the oafe finding that the truftees are the occupiers of 
that lock. Then, as to the objection founded on the 
omifhon tp rate the feveral perfons Hated in the cafe for 

y 4 their 
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their Rock in trade, it is rw?t Sufficient that property if 
local and vifible within the townffcup in order to be rated* 
if it do not yield profit ; and there being no evidence 
brought by the Appellants which fatisfied the juflices that 
there was any clear furplus by which they could amend 
the rate in the cafe of any individual, according to the 
power given in fuch cafes by the ftat. 41 Geo* 3. c, 23. 
/. 6., they were bound by The King v. Durjley (a) to dif¬ 
allow the objection. As to quit rents, they have been 
held not to be rateable ( 6 ), 

The Attorney-General, Topping , and J. Williams^ contra, 
contended, firft, that this was in effort a rate upon the 
dues or rates payable at the lock, and not a rate upon the 
lo.h itfelf: but it is fufficient to raife the objertion, that 
they are all coupled together, if part of the fubjert mat¬ 
ter be not rateable: and the Court having recently decided 
that tolls in themfelves are not rateable, the truftees, 
who are found not to have been inhabitants of the town- 
Ihip at the time, cannot be rated for them. Upon the 
ground of the omiffion to rate the vifible Hock in trade 
0/ the inhabitants of Mancheftcr , they argued fhortly upon 
the unrcafonablenefs of the conclulion drawn by the fef- 
fions. The only evidence which can be given of the fur- 
plus profit made by the tradefman, fiom the poffeffion of 
liis ftock in trade, muff in its nature be general, arifing 
from the nature and appearance of his dealings. 

# Lord Ellen borough C. J. The Court will not in¬ 
volve themfelves in any contradirtion to the cafes which 

(«’' 6 7e*m Rtf- S3 

(A) Rex v Vandt'ioallt a Burr 99,. This exemption was faid by Lorf 
K<n\m m Re* v. silbtPtoury, 1 Ea/i, 535. to 30 upon the dhjt$mnof u» 
being ? double rating of the fame property, in the hand* Oi the landlord, 
as well as of the tenant. 4 

bavt 
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have been decided, by difcharging the rule for qualhing 
the order of feflions in this cafe. Firft, as to the omif- 
fion, of rating ftock in trade in Manchefter . In order to 
include particular individuals in the rate, a cafe mud be 
made out in evidence againft thofe individuals: here 
there was an attempt to do it by the appellants, but they 
failed in fatisfying the Court below upon the faults. We 
have no concern with the conclufion of faft which the 
Juft ices have drawn as they Hate to us; and I do not fay 
that I (hould have come to the fame conclufion : but the 


i8i0* 

The Km« 
fygatnfi 
Sir A. Mac* 

DONALD 

and Others. 


Juftices have only found that certain perfons, inhabitants 
of Mnnchejler\ w ;>re pofiefled at the time of vifible ftocks 
in trade within the townfhip, and were perfonally liable 
to be affeffed to the poor’s rate in refpeft thereof, if by 
law fuch property be liable tc be rated. Now vifible 
property in the place, fuch as ftock in trade, merely as 
being vifible , is not liable to be rated, but to make it 
rateable it muft alfo be prodttEHve : but the Juftices have 
found that it was not productive, or what is the fame in 
effeft, that it was not proved to be fo to their (atisfaftion. 
That finding concludes the queftion. And then the remain¬ 
ing queftion Hands on the rateability of the property of the 
truftees. The cafe ftates that they are the occupiers of 
the lock and of the feveral wharfs and warehoufes men¬ 
tioned in the rate and it is not difputed that the pro- 
perty rated yields profit: but it is objected that they are 
rated for dues or rates, that is, for the tolls payable at the 
lock under the aft of parliament 5 and that the Court 
have held tolls not to be rateable. But the Court have 


only faid that tolls are not rateable per fe, but only when 
connected and rated conjunftively with real and fubftan- 
tial property, fituated in the parifh, which, as yielding 
profit there by means of the tolls, is the proper fubjoft 

of 
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of rating within the a cl of Elizabeth. Now here the loth 
itfelf is rated, which is fomethmg real and fuhftantial, 
locally fituated in the townihip, and producing profit; 
and the'addition of the dues or rates is merely giving 
other names for the fame thing. Thefe dues or rates are 
givenbythe a£t of parliament as a compenfation to theDulce 
of Bridgewater for th® lofs of his profits of certain wharfs 
adjoining to liis cndal at Monchtjler j which wharfs were 
before clearly rateable in rpfpe£t of thofe profits : the 
rates, therefore, made payable at the lock were fubflituted 
as a compenfation for an I in li A u of the wharfage before 
enjoyed: they are the fubflituted medium of profit 
arifing, as the a£t deferibe it, from thofe wharfs The 
Court, fherefore, by this rfecifion, will not break in upon 
that which they have recently decided, that tdlls per fe 
and when not mixed with a rat* upon «ther property, 
which, as having fubftance and locality within the parifh, 
is properly rateable there, are not liable to be rated. 


The other Judges concurring. 

The Rate and Order of Seffions confirmed. 


tr«t.,ef*sv> The King againjl John Nicholson. 

May 23d. 

The I elite and JOHN Nicholfon appealed to the Seffions againft a 
ancient and tx* rate made for the relief of the poor of the toWnfliip of 
n^heing an* Monlwear mouth ”Jhore> in the county of Durham , where- 
tnbabitartrtfi~ a s j e fp ce G f an ancient ferry, from and between Suit- 

mnt within the 33 33 

townthip in 

»!nch one of the termini of the ferry is fituated, is nol liable to he rated there for any /hare 
of the toils of fuch ferry t for fuppofing a ferry to be real property, it is not fuch real pro¬ 
perty as is mentioned m the flat. 43 hhr c. 2 the occupancy 0/ which fubjefts the party 
to the relut of the poor of the place. And all the cafes where parties have been held rate¬ 
able m refpeft of th« occupancy or receipt of tolls (apart fioin the qutrtion of inhabitancy) 
have bten where they at the fame time occupied real vifible property corffleded With fuch 
tolls m tht place where they were rated. 

dtrland 
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sicrland near the fea, in the faid county, and Monkmuear• 
mvuth-fljcre, he was rated for the tolls of the fame. The 
Seilions confirmed the rate, fubjedl to the opinion of this 
Court on the following cafe : 

The appellant Nichoifon is an inhabitant of and lives 

in Sunderland, which town lies clofe to the fea, at the 

mouth of the river Wear, which divides the parifh of 

Sunder/and from the townfhip of Monhnvea rmcuth-Jbore, 

on the north fide of the river, maintaining each their 

own poor. There is an ancient ferry for horfes, goods, 

and paflengers, which crofles the river from Sunderland 

to Monkivearmopth-Jkore, and from Monkivearmouth-Jbore 

to Sunderland . This ferry until ! 795 was leafed by the 

Ettrich family under the Bifhop of Durham, when it was 

purchased by, and now belongs to, the commiifioners of 

Wearmouth bridge; and the ferry and the tolls thereof 

are at prefent let by them on a leafe for threje years from 

Martinmas 1808 to the appellant, at the yearly rent of 

350/. There are two large boats, which keep plying all 

the dav to and from Sunderland and Monkwearmouth- 
* 

flsore, and which are rowed by two in each boat, and the 
fare or toll paid for a perfon palling in the ferry is a half¬ 
penny each way ; and of late years for convenience it has 
been accuftomed to collert the money of the paflengers as 
they enter the boat on either fide of the river, Jnftead of 
'When they go out, as it ufed to be done formerly; and 
one boat puts off from one fide of the water when they 
fee the other put off from the oppofite fide. There is a 
{mail boat alfo goes to and from Sunderland and Monk - 
•ivearmouth-jhore during the night; and the inhabitants of 
Monknvearmouth-Jbore, who axe cuftomed as after men¬ 
tioned, pay the dme toll or fare of a halfpenny as perfons 
not cuftomed do, if they go over in this night boat. 
'I’fie refpe&ivc boats when not ufed have always been 

locked 
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i8r«. locked up on the Sunderland fide of the water, clofe ttt 
■ the place where the paffengers get in on that fide. Pie*- 

agavtft vious to the year 1710, a difpute having arifen between* 

Wjcxolsoh. Anthony Ettrh k Efq. the then leffee under the bifhop of 
this ferry, and Sir Wm. Williamfon Bart., refpe£ting the 
ferry landings on his eft ate in the townihip of Monk-wear- 
mouth-Jhore , and the ferry dues to be paid by his tenants 
in Monk'wearmouth-jljore for palling the ferry, it was re¬ 
ferred to arbitration : and by an award dated 25th March 
1710, two places were fet out by the arbitrators for the 
ferry landings in Moni-wcannottth-Jfure, and the one of 
them, which is called the High Landing in the award, is 
the place where the ferry now lands, and has for a great 
many years pall. And the ferry dues to be paid by his 
leflees and tenants in Monkvutuni,pnth-Jhit c were alfo 
fixed by the arbitrators ; namely, a cottage 2 s. 6 d. and a 
dwelling-houfe 5 s. for one year’s paflage of the ledee’s 
tenants or inhabitants of each cottage or houfe ; and the 
ferry was to land from thenceforth in 110 other place in 
Monkwearmouth-fhore but the two places fet out by the 
arbitrators. The ferry dues fettled and afeertainod by 
that award for the paflage in the ferry boats of the lef- 
fees, tenants, and the inhabitants pf the cottages and 
dwelling-houfes fituate in Monk%oearmouth-Jhore y have 
been paid ever fince to the tenant or occupier of the ferry 
for the time, and are Teferved and confirmed to the fame 
leflees, tenants*, and inhabitants, in the a& pafled for tlie 
erection of Wearmouth bridge in 1792, and amount to 
from Sol. to 100/. a year. The ferry has always untyi 
the year 1802, when it was let to one Thomas Wandlefi* 
who lived in Monkwearmouth-fhore, been let to perfects 
Jiving in Sunderland , and been rated to the poor of Sun¬ 
derland for the whole of the tolls or ferry dues: and it 
has at different times been alfo rated to the poor of 

Monk - 
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Mcnkwearmouth-Jhare $ but nothing was ever paid to that 
townihip until W< and/efs took the ferry; when the parilh 
of Sunderland having raifed his rate, in confluence of 
his having given an additional rent, he objected to pay, 
on the ground that put of the tolls of the ferry arofe and 
became due in the townihip of Mmhivearmouth-Jhore , and 
were liable to be rated to that townihip ; and the town¬ 
ihip of Monk’wearmcuth-Jhore having rated him for a part, 
he appealed againft the Sunderland rate, on the ground 
before mentioned, to the fefftons at Durham in July 
1805, when the point was abandoned by the refpondents, 
and Wandlefs* s rare to Sunderland was amended, and re¬ 
duced to half of the tolls of the ferry ; and the ferry has 
fince been continued to be rated to Monk r ujcarmouih-/hore 
for one half of the tolls &t ferry dues , including one half of 
the cuftom money, and for the other half thereof, in¬ 
cluding the remaining half of the cuftom money, to Sun¬ 
derland. The number of pafiengers from Sunderland to 
Monkwearmouthfhore are about the fame as from Monk - 
•wearmouth-jhore to Sunderland. The place where the 
ferry lands in Monhwearmouth-Jljore is of little or no value 
of itfelf, in cafe it was not ufed for the ferry landing. No 
queftion aTofe in this cafe as to the quantum, for it was 
admitted that the appellant was properly rated in the 
townihip of Monkiuearmouth-jlsore as to quantum, in cafe 
he is rateable there at ail for any part of the tolls or fees 
arifing or received from or in refpeft of the ferry boats. 
The Seflions being of opinion that he was rateable for a 
fnoiety of all fuch tolls or fares, including one moiety of 
the cuftom money aforefaid, confirmed the rate. 

This cafe was now argued by Holroyd. in fupport of the 
order of feflions eftablifhing the rateability of the appellant 
for the profits of the ferry, and by HulhcJi againft it: and 
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I Si 9* as the cafe of Williams v. Junes , next reported, which waff 

- 1 ■— argued in the laft term* and Rood over for confiderataon 

^4 ^ ° the argument in this cafe had been heard, involved thg 
Rmmum« fame general queftion, I have colle£ted together in this 
place all the leading arguments and authorities adduced 
by the refpe£tive counfel for and againft the rateability of 
this fpecies of property. 

In affirmance of the rate it was urged that a ferry was 
real property; an incorporeal hereditament within die 
parifh j local m its very nature, and having locality af- 
figned to it by law: demandable in a praecipe quod red- 
dat (a) y in counting upon which it muil be claimed as 


(«) No authority was csttd for tint Qusere what of realty is in fall 
to be rtndaeJ upon the demand of a fury in luciiawnt * In Saddle’s 
Ref it it i& indeed faiJ to have bien hotden in the Exchequer chamber, 
an 23 Ph* that a ferry is in refpeft ot the landing place, and not of the 
water, and that tlit land on both fidcs ought to belong to the owner of 
the ferry. And it it> not conceivable how any ferry could have originated 
by private authority without the aflent of the owners of the land on each 
fide except perhaps where the landing on both fides was in a common 
highway, where the licence of the crown would be prefumed. In fuxou 
v t Ibor»bul>Cre Car x £S C 1 Ro*. jffrr 464 ] tl>e king’s licence to 
the plaintift to fix locks on the nvtr Oufe, winch is a common public riser, 
for the eafier navigation of it, taking rtafonablc toll, was only fuftained 
bvCaufe the lo<.k$ were upon the flamtiff's own land Yet it docs not follow 
(hit the owner of the feriy fliould have the pruperty of the foil on either 
fide ; for the land owners upon a public river may have gianted to the 
liccntee ot the king (where tl*e dominion of the banks wasnqfcin the king 
himlclt) liberty to land paflengeis, dec from tus teny.I oat, and to moor 
the boat to the thorr So ancient gatet^pon highways are intended to 
have been by licenp of the king [fames v Haytoatd, Cre Car 185.J 
or the light to have fuch gates may have been referved when the land 
was firft granted by the owner for the purpofe of a highway. Jn Las 
Hermes de la Ley t 338 a ferry is explained to he “A liberty by prefcrip* 
tion or the king's grant to have a boat for fajjage upon a gteat Aream foci 
cainagc of hoi Its and men for reafonablc toll." And in Cut wen v. Salkcld , 
3 Eaji, 538—544, 5. Ld FllenbtroughC J faid, “ It the lord of a manor 
have a grant ot a market within a certain place, though he have at one 
tune appointed it in one fituatSon, he may certainly remove it afteiwarda 
to anotl er within the place named in his grant, Arc. The right of removal 
is incident to hn giant, if he be not tied down to a particular fpot by the 
Serirs of 1 t„ n 
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fittteted in fuch a pari ( 1 i, &c. : an affize (a) clearly lies 
for it: the owner may prefcribe for it, andhave a feifin 
in fee of it. Considered as a franchife, it is a real ftan- 

f‘| _ 1 

' chife, the exercife of which is neceffarily confined to a 
certain place*- One of the landing places is within the 
townfhip, to which the defendant is rated, and a moiety 
of the tolls becomes dye and is colle&ed there. There 
is no diftinftion in principle between the tolls of a ferry 
and thofe of a market 1 or canal: the former Were held 
rateable in the cafe of the corporation of Wickham (£), 
confirmed in Atkins v. Davis (r); and in the Stajfvrdflsire 
and Worcejierjhire canal cafe (*/), the proprietors, who 
were empowered by a£t of parliament to take fo much 
per mile per ton, for all goods carried along the canal, 
were net only held rateable for their lands, wharfs, &c. 
and otlier reaf property in the occupation of their fer- 
vants, but alfo for the tolls which became due in the fe- 
veral parishes on the line of the canal where the different 
voyages ended j though for their own convenience the 
Company were authorized to colle£! the tolls where they 
pleafed, and did in fa£t collet! them in other parifhes. 
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(a) This terms to be by force of the flit ff'rfl. a. it j Ed. i. c *5. Be¬ 
fore that ftatute the writ of aflize of novel dltfcufm de hbero tenement© by 
only of things ot which a p'jecipe qued reddat lay at common law. 
f^There wzHi however, another writ of aflize at coiTimon law, for com¬ 
mon of pafture-j though it was doubted \\lu-tVier before thjl ftatute an 
nftizc lay of other commons, for wh.ch the piopcr remedy wa by a 
Quod permittat J $ R*p. 46, 47. z Infi. 409—1 %. But that ftatute 
extended the remedy by aflize to various, pet haps to all cafes of pioftu 
apprender in a place certain in which the party had a freehold or inteteft 
for term of life: among ft otlier profits, thofc of toll and pajjagt are 
named in the ttatfrte 3 and fajj‘aginm y fays Lord Cole, “ is properly a 
“ feny for the paffige of men and cattle over a water, for which the 
“ owner lias a toll: for if a man liave paffage in the veffel of another 
** to the church or elfe where, it is not any profit, but an eafement, 
** whereof no aflize lies, as is adjudged in 31 Ed. 3. J$jf. 44.'* St c. 

(t) 3 Keb. 540. and 1 Frtum. 419. 

If) Cali , 3*S. 333. 338. Scd vide ib. 331. (^) 8 Term Rtf. 34©. 
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Put of the rate there was fpecifically on the tolls and dtitict 
anting from the navigation on the canal, due at Lower 
Mitton s the cafe was argued as a rate on tolls contradif- ^ 
tinguilhed from land, &c. and decided on the ground of 
the tolls, as fuch, being rateable in the parifh where they 
became due, as arifing and becoming vifible property 
there. The like decifion upon the fame principle had 
before been made in The King v. Page (a). [Lord Ellen - 
borough C. J. In thc 4 c cafes the queftion did not turn fo 
much on the rateability of the property, confidered merely 
as tolls, as on the proper place where they were to be 
rated j for in all thefe cafes the tolls were in rcfpedl of the 
land and foil of the canal which was veiled in the proprie¬ 
tors. In general the rate has been impofed on fome real 
property in the parilh out of which the tolls arofe, as on 
the lluice in The King v. Cardington (/>), and In the Salters 9 
Load lluice cafe (c). Bayhy J. All the cafes of tolls held 
rateable have been where the tolls arofe out of the ufe of 
land.'] Yet in Atlms v. Davis [d], Butler 1 ., fpeaking 
of the cafe of The King v. Cardington , faid, that Palmer, 
who was there rated in refpe£t of the tolls, had no pro¬ 
perty either in the foil or in the water, but had merely a 
power of erecting lluices and taking tolls. Neither was 
the foil of the Aire and Calder rivers veiled in the under¬ 
takers of the navigation, yet in their cafe ( e ) the tolls and 
duties of the navigation, which they were authorized to 
colle& by a£l 6f parliament, were held rateable (apart 
from the lands, wharfs, &c. in their own occupation,) 
in the two parifhes where the colleflion was made in 


(«) 4 Term Rep. (£) Cowp. 581 . (e) ^ Term Rep. 730 . 

[d) Cald. 326. and vide ibid. 335. S. P. by lVillti J. That was the 
cafe of the London Bridge water works, rated m t'lfchatge of damages re¬ 
covered under the riot a&, which Ipeaks of ability in genera], and dots not 
fpeufy,hke the flat 43 Elite , any particular taxable objefls. 

(r) a Ttrm Rep. 660, 

iefpe£fc 
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rcfpe<a of the whole line of the navigation, which ran j8io. 

through feveral intervening pariflies. So in the cafe of “ 

the Leeds and Liverpool canal {a) y the, company were again/i 
rated fpecifically for their tolls of the navigation as well Nicaoj,*©p% 
as for their warehoufe and land. [Lord EHtnhrough C, J. 

The undertakers of the Aire and Caldtr na\ igation had I 
believe real property in the pariflies where the tolls wer<^ 
collected j and the rate was upon the tolls conjoined 
with that property^ which property was rendered fo much 
more productive by reafon of the tolls collected there. 

So in the Leeds and Liverpool cafe it was a conjunctive 
rating. The tolls were held Rateable for the canal within 
the parifh. But is there any cafe of rating tolls where 
the owners lud no land oi vifible propeity in the parifh 
In every cifc wheie tolls have been rated ao well as land* 
the order of feffions confirming both conjunctively ought 
to have been quaflied inftead of being confirmed, if the 
Court had not tonfidcrcd that both were rateable. [Lord 
Mllenborot/gh C. J. The gieat difficulty is to bring the cafe 
within the words of the flat. 43 j£ 7 ;z. c* 2. conferring the 
authority. The party fated mu ft be either an inhabitant of 
the parifh, or he muft be an occupier of one or other of 
the deferiptions of property mentioned in the ftatute: and 
within which does this appellant come ? The cafe ftates 
him to*fee in fa£t an inhabitant of another place,} He 
may be confidercd as an occupier of land in refpcCi of 
the ufe which he has of the water which covers the land, 
and is part of the realty. The word lands is ufed in the 
ftatute as the nomen generaliflimum for every fpecies of 
real property, incorporeal as well as corporeal: “ all 
“ lands, and all real property , are rateable to the poor,” 


faid 
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faid Lord Mansfield in Rex v. Gardner (a). At all events * 
he may be confidered as an inhabitant of the townlhip 
within Lord Coke’s (b) extended fignification of that word, 
in his conftrucHon of the ftatute of bridges, as compre¬ 
hending all who have lands and tenements in pofleflion, 
though living in a foreign county. In like manner 
the ftat.43 Ehz. may be taken to include every perfon 
occupying any fpecics of property, or exercifing any 
local franchife producing profit to him within the town* 
fhip; for this forms part of his ability there. A leflee 
of tithes, though lie do not refule within the paiifli, is 

I 

certainly rateable. This is not the cafe of a mere eafe- 
ment, but the party has an intcreft in the place. The 
tolls of a lighthoufe were held in a late cafe (c) not to be 
rateable, becaufe neither the fhips in refpc£l of which 
the tolls became due were within the parifh, nor were 
the tolls received there: that cafe, therefore, does not 
conclude the prefent. 

Againft the rateability of tolls , it was contended that 
the queftion was one of ftn£t confirmation upon the 
words of the flat. 43 Eliz. r. 2. by which alone the 
power of rating to the relief of the poor was given. The 
ftatute directs the neceflary fums to be gathered out of 
the parifh according to its ability by taxation of every 
inhabitant , &c. and of every oicupitr of lands , &c. and no 
man can be rated except as an inhabitant or occupier (d). 
Here the cafe negatives that the appellant was an inhabi¬ 
tant of this townfhip; and the only queftion which can be 
made is, whether he were an occupier of lands. [Lord 
Ellenborough C. J. afked whether the counfel were aware , 

(*) Ctrwp. 84. {b) z Jnji. 70*. (f) Rtx v. Tynemouth, ant*, 4 5 . 

(</) By Lord Mansfield, in Rex v. Gardmr, Cm>j>. 83. 
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•f any cafe where the word inhabitant in the ftatute of 
Elizabeth had been held to mean any other than rejident: 
^and was anfVeted that there was no fuch cafe : that the 
queflion was raifed in the Liverpool and Hull cafes (^).] 
In every cafe where a rate in refpe£t of perfonal pro¬ 
perty has been eftabliflied, the party rated has appeared 
to be an a£tual inhabitant of the place. It is argued 
that the word lands includes all Teal property, and that a 
ferry is real property; but no authority has been cited 
for that pofition: no inftance has been fhcwti of an 
ejectment brought for a ferry, or of a prsecipe quod 
reddat lying for it. But however that may be, that is 
not the criterion for its rateability. The rule was laid 
down in The King v. Andover (£), and has been long efta- 
blifhed, and lately recognized in Rex v. St. John Madder - 
market^ in Norwich (c), that a perfon is only rateable for 
his local vi/tble property within the parifli: the property 
mull be vifible and tangible to make it the fubjeft of 
occupation. When, therefore, this is argued to be an incor¬ 
poreal hereditament, it does not follow, nor is there any 
authority to Ihew, that a person is rateable foT an incor¬ 
poreal hereditament in the place where he docs not re- 
fide. The fpecific mention of tithes in the ftatute bears 
againft the argument, and (hews that v hhout fuch ex- 
prefs mention the owner would not have been rateable 
for that lpecies of property under the general word lands \ 
and expreflio uniuS ell exclufio alterius. This is a rate 
on the lolls of a ferry, in other words, upon the profits 
made by the manual labour of working the ferry boats; 
that is upon the freight of the boats; and that too in a 
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(«) H. 38 G. 3, B. R. vide 8 Eafl t 455. n. and 457. n. and vide per Lave- 
rente J- in Rex v. it>. 462. 

Cowp- 565. 

[e) 6 Eaft r 186, 7, and vide Rex y. Jones t %Eaft t 46 <• 
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place where the owner does not re fide, and where thtf 
boats are not kept. And though if he were an inhabitant 
bf the townihip the ferry boats of which fuch profit was , 
made might fumifli a local vifible criterion of the party’s 
ability, yet in no other character could he be rated for fuch 
profit. The right of conveying perfbns from the one fide of 
the highway to the other is a mere franchife or privilege: 
the right of landing on the foil of the highway is common 
to all the king’s fubjc&s alike 1 fo far, therefore, from the 
owner of the ferry having any intereft in the foil itfelf, he 
has not even the exclufive right to the ufe of it. Other boats 
may land there, though they may not carry pafiengers or 
cattle for hire. fLd. Ellenborough C. J. The owner of the 
ferry may be faid, perhaps, to have a right to make a fpecial 
life of the highway; but he cannot be faid to have the 
occupation of the highway.} It is merely toll thorough , 
Which is taken for pafltng over the highway, in confi- 
deiation of repair or other benefit done by the owner of 
the toll, but without any intereft or claim in the foil; 
and not a toll travcr/e t which originates in the liberty 
given to pafs over the owner’s foil (a). In Jolliffe’ s cafe (b) 
the grantee of a way-leave, which is a mere eafement, 
4 vas held not to be rateable for it: and a ferry is no more 
than a public eafement. All the cafes of rating in re** 
fpe£t of real occupancy have been where the fubje£t- 
matter was corporeal vifible property in the parifti, 
whatever the form of the rate may have been. In the 
fafe of the market toll of Wickam (c), the corporation 


(4) Vide Lord Pelham v. PhhrfgUl, i 7'ermRij>. 660. where this fob* 
$e& is folly difcuflcd. 

(£) 2 Term Ref. 90 * 

- w 3 Keb. 540. and i Frrem. 419* Vide Rex v. Gardner % Coup. 79, 
9 corporation may, by its officers or fervants, be an inhabitant or occu* 
pier within the ftatute 43 Eltm. 
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were probably the owners of the foil. In the other 
cafes (n) % where tolls have been rated, the pfcrfons have 
been rated for them conjunctively with tangible real 
property, out of the ufe of which they arofe, fuch as 
fluices, towing-paths, engines, boats, wharfs, ware-r 
houfes, canals, and the like: but in Rex v. Rebow (b), 
and Rex v. Tynemouth (r), the tolls of a light-houfe were 
held not to be rateable, whatever the light-houfe itfelf 
might have been under different circumftanccs. Turn-* 
pikes are faid not to be rateable on account of the appli* 
cation of the tolls to public purpofes; but though they 
were private property, the occupier would only be 
rateable for the turnpike-houfe, and not for the tolls eo 
nomine. And in the cafe of the fluice, being fixed to 
the freehold, it could be no other than real property ; 
capable therefore of occupation (d), and the occupier of 
which had fuch exclufive pofleflion of it as would havQ 
enabled him to maintain trcfpafs. 

Lord Ellenborough C. J. There was a cafe of 
Williams v. Jones [e) argued in the laft term, which in 
principle is the fame as the prefent, and wall be governed 
by it, unlefs the Couit fhould hereafter fee any fpecial 
h ground on which to diftinguifh it. The rate is here im- 
pofed on the tolls merely of the ferry : and the queftion 
is, Whether the proprietor of the ferry, who is not an 
Inhabitant of the townfliip in which he is rated, be liable 

(a) Rex v. Cat dington, Cowf. 581. JR>'X v. Sutter's Load Stuice, 4 Term 
Rep. 730. Rex v. Rage, 1 It 543. Rex v. The Mayor * &c cf London , 
l> ib.tt. Rex v. St, Nicholas, GfouuJIer, Ca!d. a6*. and Rex V. llogg, 
l *Tetm Rep. 721. 

(i>) 1 Coftft't Sett, 115, (r) Ante, 46* 

(iff} Reference was made to tlie flat. 6 St 7 W. 3. e.ifi. to prevent 
txnttions of the occupiers of locks and weirs uyon the The tun. 

(#) See the next cafe, pop. 344. 
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to be rated for fuch' tolls received by him there ? Anil 
this being a queftion upon the conftruftion of the ftat. 
43 Eltz. c. 2. it is material to look to the words of it. 
By that ftatute the parifti officers, by confcnt of two 
juftices of peace, are dire£ted to raife a competent fum 
for the relief of the poor by taxation of “ every irihahi- 
“ tanty parfon, vicar, and other, and of every occupier of 
?< lands, houfes, tithes impropriate, propriations of tithes, 
<c coal-mines, or faleable underwoods in the faid parifti.” 
Now tolls do not come within any one fpecification of 
occupancy defcribed by the ftatute: they are not lands, 
nor houfes, &c. If, therefore, the owner be taxable for 
them at all, it muft be as an inhabitant of the parifti out 
of which they arife: but there is no cafe in which the 
word inhabitant in that ftatute has been held to mean any 
other than a reftdent within the parifti. In the cafes 
which have occurred of rating in rcfpe£t of pcrfonal pro¬ 
perty, fuch as The King v. Liverpool , and The King v. 
Coll, Joiiy which are mentioned in The King v. Jones (a), 
refidence was confidered ncceftary to conftitute inhabi¬ 
tancy. But we are reminded of cafes where tolls ariftng 
from navigable canals, to which the tolls of a ferry tpra 
ailiniUated, Iiave been held rateable, without any refe¬ 
rence to the queftion of inhabitancy : and the Wickham 
rafe is much relied on, where a corporation was held 
rateable for market-tolls: but they were the lords of the 

4 

foil where the market was held, in refpc£t of which they 
wejre rated for the tolls. In the cafe of The King v. 
Cardington (/;) die rate was fpecifically upon the fluices, 
on that which was local and vifible property, and pro- 
jijjcing profit within the parifti} and all the cafes where 


tolls 


(«) Vide 8 Eojly 45F, 5, 7. (£) Cow/. ^8r. 
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tolls hate been held to be rateable, when they axe exa¬ 
mined, will be found to have proceeded on that ground* 
It was fo in the cafe of the Stafford/hire and U'orcefer- 
,Jhire canal {a) ; the company were there rated for “.their 
bafins, towing-paths, and that part of their canal and the 
locks lying within Lower Mitton, and for the tolls and 
duties arijtng therefrom due at Lower Mitton . There 
could be no doubt that the bafms, towing-paths , canal, and 
locks , were local vifible property there, and the tolls and 
duties arifuig therefrom , clafled and connected as they are 
with the local vilible property rated, were confidered as 
refulting from that local and vilible property. In all 
thefe cafes the tolls have arifen from tire ufe of the canal, 
which is local and vifible, being part of the land itfelf, 
lying within the parifh where the tolls have been rated. 
But there is no cafe where tolls detached altogether from 
local real property have been held to be rateable per fe. 
When, therefore, we are called upon to decide fuch a 
queftion for the firft time, I am always difpofed to go to 
the fountain-head, which is the aft of the 43 Eliz .; and 
looking at the -words of that aft, I do not find any of 
them which extend to rate any perfon not being an in¬ 
habitant of the place, nor the occupier of any of the fpe- 
cific kinds of property mentioned in the aft. And not 
finding any dei'eription in the ftatute which applies to 
tire cafe of this appellant, 1 cannot hold him to be rate¬ 
able for thefe tolls. 
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Grose J. declared himfelf of the fame opinion for the 
reafons given by his lordilrip, which he thought it ufmc» 
cedar y to repeat. 


('0 % ‘Tenjt Rep* 340. 
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Le Blanc J. The appellant is rated fpecifically as 
the lefiee of the ferry for half of the tolls or ferry-dues in 
the townfliip of Monk -wear mouth fho re y and it is found 
that he is an inhabitant of and lives in Sunderland: and 
it is not ftated that he is the occupier of any property in 
Monkwearmouthfloore: and that brings it to the fimple 
queftion, whether a perfon reading out of the townfliip 
be rateable there for the tolls of a ferry, which tolls arife 
and become due to him for carrying paflengers and cattle 
from the one fhore to the other, one of which lies in the 
townfliip. The origin of his rateability, if it exift at all, 
mu & be fought for in the flat. 43 Eliz ., which does not 
extend in terms to this cafe. At the fame time if the 


words of it had received fo extended a conftrudlion as to 


include this cafe in the various decifions which have 
taken place upon the rating of the proprietors of canal 
navigations, I {hould have been difpofed to adhere to the 
fettled courfe of conftruction. But this point not having 
been decided in thofc cafes, I cannot, upon reverting^ 
to the words of the flatute, confider the appellant as 
coming within any of the defciiptions of perfons 
rateable there given. It is contended that he is an inha¬ 
bitant of the townfhip within the meaning of the a£l, 
and that he is alfo within it as an oicupnr of ,, real pro¬ 
perty. Now when the word inhabitant is ufed as well as 
occupier , I mull confider that by the former was meant a 
perfon who was reftdent in the place; for one might oc- 
cupy without being refident, and the ftatute meant tQ 
include both: but this appellant is found to have been 
refident in Sunderl^pd, and in that fenfe is not an inha¬ 
bitant of Monkwearmouth-fhore. Then, as to his occu¬ 
pation of real property in the latter townfliip 5 if this ' 
ferry and fhe tolls be real property, {bill the appellant is 

not 
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not the occupier of fuch real property as is motioned in 
the a €t of parliament. But they are compared to the 
tolls of a canal, which it is faid have been held to be rate¬ 
able property within the ftatute: it will be feen however, 
upon examination, that in all thofe cafes the parties 
claiming the tolls for which they weie rated had an inv 
tereft in fome local and vifible property within the 
parifh connected with their intereft in die tolls; as where 
they were made payable at their own wharfs or waye- 
houfes, where the goods carried on the canal were re¬ 
ceived or depofited *, or in refpe& of the line of canal by 
which they were carried palling through the parifh where 
the tolls were rated. The cafe of the owner of the 
packet-boats (a) comes very near to that of a perfon who 
has an exclufive right of carrying paflengers and goods 
in a ferry-boat ; but the packet owner was only held to 
be rateable for his profits in the parifh where he refided, 
and where the boats were kept, and produced the 
profit to him ; and he was confidered not to be rateable 
in any other place to which the boats failed where he 
was not refident. The appellant, therefore, is not rate¬ 
able for this property within the words of the ftatute, or 
the decided cafes upon it, either as an inhabitant, or as 
aii occupier. 



The Ka »0 

agaivfli *^ , - - 
Nicholson^ 


Bayley J. This perfon ,.is neither an inhabitant of 
the townfhip within the meaning of the ftatute, nor an 
occupier of any of the fpecies of property mentioned in 
it: and when we are called upon to put a conftru£fion. 
on the- a<ft for the firft time, we ought tp abide by the 
woTds of it; In a ftatute which mentions inhabitant as 
Well as occupier, inhabitant piuft mean refident , otherwife 

( 4 ) Rex v. Jones, S Eafi, 45X, 

\ 1 


It 
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, 1810. it would for this purpofe mean the. fame as occupier. 

TbeKjwo But the appellant is faid to be an occupier of the tolls, 

agtinft and that tolls have been held rateable eo nomine in. feve- 
ral cafes: but in all thofe cafes it will be found that the 
perfons rated were the occupiers of lands within the 
place, in refpe£t of which the tolls in the whole or in 
part were payable. In The King v. Cardington the party 
was rated for the Jluice of which he was the occupier, 

, which fluice was real property. In the cafe of canal 
tolls, the proprietors rated were the occupiers of the 
canals; and canals are real property: they are land ap¬ 
plied to a particular purpofe, and the tolls are the profits 
arifing from that ufe of the land, and are given to the 
proprietors as a compenfation for the ufe of it in that 
manner* Here the appellant was not an inhabitant of 
Monlvsearmouth-Jhore , and he was not an occupier there 
of any rdtt property, for which he was rateable. 

Order of SeflioHS cjuafhed. 


mjnefjay, Willi ams, Executrix of Hugh Williams, againfi 

May 13d. 0 

Jones and Hughes. 

The owner of a ^HE plaintiff brought a writ of error to reverfe a 
SnTdifferent judgment given again ft; her teftator in the court of 

Ingihe profits'" Great Seffion of Anglcfcy> in an a&ion of trefpafs by Hugh 
thefpot by hi" Williams , the plaintiff’s teftator, againft Jones and Hughes t 
fervants and f or taking his ferry-bo^it on the ad of June i 8 o< 5 , at Be%i~ 

agents i* not » 0 ' 

rateable foi fuch 
tolls in the pa¬ 
rish where theyw$rc fo colleger!, and where one of the termini of the ferry was fituated, 
and on which fliore the ferryboats were fecured by means of a poft in the ground j the 
foil itidf at the lapding-places being the king’s common highway j and the owner of thq 
ferry having no property or excluftvt poflVtfion of iu 


wans. 
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marts in the county of Anglefef , and felling the fame, and 1S10. 
converting the money arifing therefrom to their own ufe. 

The defendants pleaded not guilty, and alfo two feveral 
jollifications 5 the fubftance of which was, that the fup- ^ 
pofed trefpafs was done by them in executing a warrant 
of diftrefs duly iflued after fummons, &c. by tivo juf- 
dices of the peace for the county of Anglefey , againft the 
faid Hugh Williams for non-payment by him of a rate 
made for the relief of the poor of the parifh of Llandyjtl'to 
in the faid county, in which rate he was afTelTed as pro¬ 
priety and occupier of Porthaclhivy ferry in that parifh* 
in thefum of 10/. 13/.; and the payment of which was 
firfl duly demanded of and rcfufed by him. The plain¬ 
tiffs below replied that the defendants of their own 
wrong, and without the caufe by them alleged, commit¬ 
ted the trefpafs complained of; and on ifTue joined, a 
/pecial verdift was found, dating in fubftaiiCe ; 

That Hugh Williams was the proprietor of Parti. 
oBbivy ferry, and of the tolls thereof *, the fame being 
an ancient ferry for the conveyance of perfons, cattle, 
and carriages, in boats acrofs an arm of the fea, 
called the flraits of Me tint y or the river Menai y from the 
county of Carnarvon to the county of Anglefey y and vice 
verfa : and the king’s highway from London to Holyhead 
leads to and from the faid arm of the fea, within the 
limits of the ferry. For many years pad there have been 
and now arc five landing-places in the paridi of Llandy - 
jilio in Anglefey y ufed by the ferry-boats on landing from 
the oppofite fhore *, which landing-places have, within 
four years before the making of the rate in quedion, 
been repaired and improved by Mr. Williams , the pro¬ 
prietor of the ferry t and for divers years lad £ad there 

hath been and now is a pod fixed in the ground at one 

of 
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of the landing-places, to which poll the ferry-boats have 
been and are ufually mooted when lying on the Anglefey 
fide. The faid arm of the fea is open at one end to the 
hay of Carnarvon , and at the other end to the Jrijh fea, 
and is navigable" for all the king’s fubjedts: and they 
have, always of right landed at the feveral landing-places 
at , their pleafure; and the proprietor of the ferry never 
had nor hath the foie or exclufive ufe of the laid land¬ 
ing-places, or either of them ; but has the foie and ex- 
clufive right and privilege of conveying by his boats per- 
fons, cattle, and carriages, for hire, from a partfbf the 
faid king’s highway lying in the parifh of Bangor, in th& 
county of Carnarvon , to another part 6i the faid 
king’s highway, lying in the parilh of Uandyfdio in Angle- 
fey, and vice verfa. During all the time aforefaid the 
feyry-boats have been worked and navigated by the pro- 
pVietor’s fi^Pahts, hired and paid by the day; and the 
tolls and hire due and payable for fuch conveyance front 
the county of Carmarthen to the county of Anglefey have 
been in fa£t paid to his fervants for the ufe of the pro¬ 
prietor of the ferry, fometimes upon the faid arm of the 
fea , 1 a little before the arrival of the boats at the landing- 
places, and fometimes in the boats at the landing-places, 
and at other times upon the landing-places in 'the parilh 
of Landyjtlio, after the perfons paying the fame have 

j 

landed; And the ^proprietor’s fervants have from time 
to time paid over the tolls and hire fo received by then* 
to fis agent, refiding in part of a dwelling-houfe, where 4 
of Hugh Williams is feifed in fee, in the parifh of Uamty* 
Jtlio, of which houfe one T. B. is tenant, and has con- 

• i V 

tinually been rated in bis own name to the relief of the “ 

1 i ♦ , , •,< 

poor of the faid parifh of Llattdyftlio, and has paid the fatefc * 
iffefled Upon him. And Hugh Williams *5 agdht has 

never 
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Ilever been rated, nor ever paid any poor rates: and fuch 
agent has from time to time, monthly, paid over fuch tolls 
and hire to another agent of Hugh Williams at Beaumaris, 
in Anglefey, out of the parifh of Llandyfiho , for die ufe of 
if. Williams . H. Willtams never inhabited or dwelt in 
the parifh of Llandyfiho , and no proprietor of the ferry 
or tolls, or othpr perfon in refpoci thereof, has at any 
time been rated for the fame to the relief of the poor of 
the parifh of Llandyflio before the making of the rate in 
queftion. The fpecial yerdift then {fated that Hugh 
Williams being fuch proprietor of the ferry, before the 
trefpafs complained of, a rate for the relief of the poo? 
of the parifh of Llandyfiho was duly made, dated the 
6th of February 1806, in which lie was rated for Porth* 
4 ft buy Ferry and the tolls thereof at thefum of 10/. 13/.; 
which rate was afterwards duly allowed by two jufticea 
of the peace for the county of Anglefiy, an<$ duly pub* 
lifhed in the parifh church of Llandyfiho j and payment 
was afterwards duly demanded of Mr. Williams by the 
defendants, the parifli officers of Lhndyfilio } but he re* 
fufed to pay the fame. And then it ftated the complaint 
of the parifh officers to two magiffrates of the county j 
the fummons iffued to Mr, Williams to atifwer before 
the magiffrates; his default; and the due iffuing of the 
warrant of diftrefs, by virtue of which the defendants 
diftrained one of Mr. Williams'& boats for the amount of 
the rate, &c. But whether upon the w hole matteT the de* 
fendants of their own wrong, and without the caufe allied 
%y them in their juftificatory plea, committed the trefpafs, 
the jurors prayed the advice of theCourt,and found a Vei- 
ditt of guilty or not guilty accordingly. The Court below 
gave judgment for the defendants, and the plaintiff below 

* having 
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Williams 

ag«*ft 

Jimii* 


having in the mean time died) his executrix brought thft 
writ of error. 

This cafe was argued in the laft term by Abbott for 
the plaintiff, and by Barnes for the defendants. The 
general arguments urged by them for and againft the* 
rateability ,of this fpccies of property have* to aVoid repar¬ 
tition, been interwoven with thofe urged by the counfel 
in the laft cafe, which was decided immediately before ‘ 
tiiis. Some additional obfetvation was made in this cafe 
upon the circumftance of the poft driven into the foil, t«y 
which the ferry boats were fometimes made faft on the 
Llandyfillo fhore j but the Cpurt confidcred that this did 
not eflentially vary the prefent queftion : for the owner 
of the ferry was not found to have any property in the 
foil of the highway j and fuppofmg that he had a right to 
make fuch a fpecial ufe of the highway for the purpofe 
of fecuring his ferry boats, that did not make him the 
occupier of the highway ; nor gave him any cxclufive 
poffeffion of it; nor could he maintain trcfpafs for any 
injury done to the foil at the landing-places, which were 
common to all the king’s fubje£fcs to land and pafs upon. 
And now, after the judgment in the former cafe had been 
delivered, 


Lord Ellenborough C« J. declared the opinion of 
the Court, that the decifion of this cafe neceflarily fol¬ 
lowed that of the dther, the queftion in both being fub- 
ftantially the fame; and therefore they reverfed the judg¬ 
ment of the Court below. ** 

• Judgment reverfed. 
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1810. 

The Kino ugatnfl The Inhabitants of Mitcham, 


J^JEBECCA the wife of George Pendry wag removed 
with her children, by an order of two juftices, from 
the parifli of Mitcham, in Surry, to the parifh of Burgh- 
field (called in the order Birchfu hi) in the county of Berks. 
The Seffions, on appeal, quafhed the order, fubjeft to 
the opinion of this Court on, the following cafe. 

Joftph Pendry, being fettled in Burghfidd, was hired by 
Graves, the keeper of a toll-gate in the parifh of Fgham, 
at 3-f. a weekfor as long ttme a r his majler and himfelf could 
agree , to affift in collecting the tolls j and continued to 
ferve under fuch hiring for more than a year, during 
which time he aflifted Gi aves in collecting the tolls, and 
occafionaliy took care of a horfe a?d feme hounds. 
Gravis had no horfe at the time he fo hired pendry, but 
bought one afterwards. The hounds were kept in pre- 
mifes belonging to the toll-houfe *, and Pendry during all 
that time refided in the toll-houfe. Gtaves did not hire 
him as he had before hired a brother of Fendty, with 
whom he exprefsly contracted as for a yiatly fervant. 
Gtaves paid Pmdry as he wmted money, pounds at a 
time. Pendry, after the hiring, married the pauper Re¬ 
becca, by whom he had the three children named in the 
order of removal, and afterwards defeited his wife and 
children. 


A hiring at fb 
much a week 
for as> long time 
as the matter 
and fervant 
could agree it 
only a weekly 
iiuinr, under 
which no fettle* 
ment can be 
gained 


i 

Nolan and Roots, in fupport of the order of Seffions, 
endeavoured to {hew that this was a yearly and not a 
weekly hiring of the pauper by the turnpike-gate keeper, 
in the parifh of jEgham i it being for an indefinite period, 
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its lo«S& as aAb^Mife though the Quantum 

#K*sp^ I® ati»rtain^*by th!e ''nuiftdfef xtf weeks 

1 • * ^ &&* jttei * 4 " 

<p * a y * **••»* w***"'* lata wffls;; 

Jftw^fcVSat |^ere 4 hiti$jj^ <kt3a«ii^^weeScJ , wkS»out 

»jyore* V^ul^y giii a Tetdeift^nfc / irtit here *thfe parties 
to if i^aelSait^ger|od ^weels^ for the 

«%'• a 431 ^ 

* eefetent ^J^ie ^1 ^ajstjes wjs t^pit&sU at * d 
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p»t at a months 
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use, was held t$bc a ge- 
IggtSdi hiring. ‘ They alfo referred to Rex^v. St. 
f wiere,the ptttf was only Specifically fiir^d foi*a ^^rter 


thej^art) 

©Hl^year, ^ the raj^of 2oar. a year, but If he ?u*d his 
matter Ijked cash* itfkttybt i/wM^ tq cQtttinue^n^tmd. the 

l^rvant ^wif ferVed for 3 above a wear *&|ter the quarter, 

i—=-- _’ " - '> 


in a fettlement. 

1 

^ i tf 

X^>t& $*»45|$po*ouGH &J. s That walj aij Infinite 
, $%itfg, tyify y«te^>f fo much a yea*,' d*&r|#h*a&J& at 

iitft Quarter, ^his cafe is- nptftiljj} mere than 
$ h$ir^£t*fo m$tch#4eek, wh£eh> >£$ye Althing elfe 
^)pej|rS^i» ^he contrary, is ft wcej^< hiding within the 
rule^aid,down in The King v. Neiftf^Togey ; % Can- 

nee alter dtp cafe £y adding that which- n^fft neceiFarily 
have been^undexftood, that the hiring *w& to, continue at 
“icfcg" at the m^ftetv#n<Tfergu^ ajpejlj i%, 
week to Week. 

. * LE t B VN ct. n* <*( f Mw ? fi $ y . n » m $, 

which was fubf^e^ to tape of eqjpqsnpcd 

laid down in 'The King v. $&&$&» TvnfyS^ 

% 4 * ft' - * f ig^-' / *>> j 

Aft + gtdaf^^itA» i$ uaW. 

ft * wt . 
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Rolan and Liiti dot*. In fiu^port of t^e rate, relied prin¬ 
cipally upon the (attfhbrity of Rawls v. Gcll (a), where 
the ownei^(leflee' Under the crown) of lead mines was 
held rateable to tire j>0ot for the promts of lot and cape, 
which were certar^^oues^ai^o him by the adventurers, 
without any ri^|w|pprbd by* himfelf jn the adventure i 
though theyf MuiMiith thje of the recent decifion 

of the Court in WiUiqms V. {b). Befbre that deci¬ 
fion they find that they^vyere prepared to contend that the 
words “ lands, ^kmfes, in the flat. 43 Elrz. c. 1. the 
occupiers of which were made rateable to the relief of 
the poor,, were only mentioned in the ftatute by way of 
example, and that the legiflature meant to fubject to the 
fame taxation every fpecies of reai^opetty. By the re- 
folutions of the judges of #ffuze in (<r), to the quef- 

tion whether (hops, fidt-pits, prefits of a' market, Scc f be 
taxable to the ponf ns ?s r elj; ■as iaziff, cq$ mines, &c. 
exprefied in the tt&tpte *, the anfwer is, w ajl tbt$g s which 
are real and & yms^revmue muft„be taxed to the poor.’* 
Ir Ring v„ ■Si* (^)> tfyp fierfen entitled to toll- 
tin and larin-dUe, being certain proportions of the tin 
railed by^ritApdyenturer^^was held ratoablefoi fj^ch pro¬ 
portion^ r^jeitetf 5 by -him. It,cannot vary the cafe that 
this payment is referved to the lefTors by the name of a 
rent. Rents are only heldjnot taxable where the whole 

" * ♦ p i 

profit of the land is,ip the fir 11 ihfiance taxable'in the 
hands of rijlp thikant$ or a&ual occupiers j in which cafe 
It would bo twice taxed, if the landlord were again taxed 
for his refit; but the ground of the former decifions was, 
that the adventurers werfc not taxable for their profits. 

Which Wer<» precarious, and therefore the lord or owner, 

* K 

(«) Xkrarp 4;t, * 1 tM Att/pitf. 

xm* A 73 ‘ f• * 3 $• $L & /*• * 9 « ( J ) l T*™ 
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4 vho run no rifle, was taxable For v 
fpe& oF his real profit: but the landlord of owner hat 
always been cohfideted taxable for ariy profetfe the land 
received immediately by him, |gr which the tenant or 
actual occupier whs not afTeflabi ^ ^ u principle appears 
to be recognized by Lord C. X . in delivering the 
judgment of the Exchequer Chamber in Ld* Butex, Grin* 
dall (a), and by the Courts of JC* B. and C. P. in Ecier* 
fall v- Bnggs(b), Atkins v. Davit (c), and Holford y. Cope* 
land (d). In all thefd cafes 1# feems to be taken for 
granted that rents and other annual profits of land are 
rateable, unlefs -where the tenant is afl affable for the whole 
annual value of fuch land in his occupation; and in none 
of thefc cafes i^ any notice taken of the refidencc of the 
proprietor in the parilh in wh*ch the property lies* Oc- 
cupur m the Statute of Elizabeth wa« meant to be ufed in 
the popular fenfe, as that is, of real property : 

and inhabitant has always been conlidered as extending 
to include the owner! of eveiy fperi^s of property in the 
pi ice, whether lying in grant or in livery. The gfeat 
<liftin<Shon as to lefideuce lies between real and perfonal 
property, where the owner is rated for his ability gene¬ 
rally \ ifhich nmft of courfc be in the place w here he 
rubles 5 fof there only pan it be \1f1ble: but all local 
ufibie property, )ielchng annual profit, ip latcable in its 
nature ; and real prop^rt) can ortfy be rated an the place 
where it is fituatc, and whcic alone it is vifible and pro¬ 
duces profit. £Lcl. PJkuboi augh G* J. What is there jn 

4 

♦his cafe* which is to be the fubjeft-matter of rating, but 
a contract, by which th hndlofds get a certain profit for 
granting to others a liberty of mining, when perhaps the 


(a) a ll. Blat. *65. U) 4 To if ft t . 6 

W 3 *)* (dj 3 Bip & Bull. 1*9—143.'^ 


tenants 
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tenants may never fee able to make any profit at all from# 
the land, which may be wholly unproductive f Bayley L 
Jn JRcwllJ^. Glib and Tfa King v. St. Agnes, the property 
for which the lords were rated was not demifed. Lc 
JSlanc }. The argument goes the length of contending 
for tile rateabihty of all rents m the hands ot landlord^ 
ft does fo where the fubje&tonarter is not rateable in the 
hands of the tenant-. 

Dampter, Rattie , and Hulhck, contra. The demife is 
of all mines, See. within^ certain diftnefc, w ith a licence 
to dig for ore, Sec. and a money rent is referved in ic- 
fpefl of that licence, but nothing has yet been produced 
by the land, which land is rateable, if at all, in the hands 
of the tenants for its annual produce, fo far as the fubjefl- 
matter produced is in itfelf liable to be afiefled within 
the conftru£Hon of the ftit. 43 Elm. But this is an 
attempt to rate a money-rent m the hart&s of the land¬ 
lords, none of whom refide in theparifh, and who not being 
rateable as inhabitants , can only be rated, if at all, as ac¬ 
tual occupiers of land within the p.nifh. It mull therefore 
be {hewn that the receipt of rent elfewhere is an a&ual 
occupatibn of the land in iefpe£l: of w r hich fuch rent Is 
referved; which muft go the whole length of elbabh filing 
that landlords are liable to be lated, as well as tenants; 
and this, even though the land pioducc ho annual profit 
at all m the hands of the tenant. If this were fo, a land- 
kud would by the fame rule be rateable for the profits ot 
his timber. It has been long fettled that no other mines than 
coal mines, which are exprefsly mentioned in the ftatute, 
are rateable at all; but by the conftru£hon now con¬ 
tended for, they would be made rateable in the fliape pf 
rent in the hands of the landlords by whom they were 
Jeafe#out. The decifion in Roivlls v. Gill, on which 

A a 3 I?* 
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The King v. St. Agnes proceeded, was/doubted by Lord 
Kenyon in Rex v. Parrott (<*)., But /this cafe is at all 
events diflinguifhable ; for there the ^ profitllbf the lord 
arofe immediately from a certain proportion of the ores 
brought to the furface without any cxpence or rifk on his 
part} but here the ores are demifed, and the landlords 
receive a certain money-rent for their intereft in the land 
during the leafe, whether any ores be raifed or not; 
which rent is not the fubjedl-matter of occupation witlun 
the parifli. Then there is neither inhabitancy nor occu¬ 
pation, in Tefpedt of which the landlords can be rated in 
this parilh. 

Lord Ellenborough C. J. The fruftees can only be 
rated as inhabitants or as occupiers within the parifli. 
We have fo recently ( b) put a conftrudtion upon the word 
inhabitant in the ftatute of Elizabeth, as meaning a. refident 
within the parilh, that it is unnecefTary to difcufs the matt, 
ter again \ and the fa£t of fuch an inhabitancy is negatived 
by the cafe. Neither are they occupiers pf the property 
for which they are rated ; fo far from it, that they can¬ 
not maintain trefpafs for any injury done to the property 
which they are fuppofed to occupy: and even if they 
were the a&ual occupiers of coal mines, they would not 
be rateable for them before they were worked and produc¬ 
tive (<:). But this is.no more than a contract with tenants 
for the payment of a certain rent for ores fuppofed to lie 
under the furface; and if the tenants fliould open the 

(a) § Term Ref>. 596 . 

(£) fUx v Nuboljotii ante, 3 jo. and Williams v. ante, 546. 

(0 Vidt Rex v Bedioortb, 8 Eafi t 387. where the leflTee of a coal-mine, * 
which, having ctafed to be productive, was no longer worked, was held 
not liable to be rated for it, although he was Hill bound by his covenant 
fo yay the rent'revived to bis landlord* ^ 

ground 
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ground and raife the ore, referring a certain proportion of 
ore to the ground landlords. There is no occupation of any 
thing wjthi^the ftatute. If hereafter the tenants Ihould 
open the ground arid raife ore, the truflees will then be 
entitled to certain proportions, and fuch profits may 
come within ,i different rule, as lot and cope j upon which 
no queflion at prcfent arifes, and therefore it is unnecef- 
fary to fay any thing. 

Grose J. was of the fame opinion. 

» 

Lr Blanc J. If the tru flees were rateable at all, it 
muft be as occupiers of the mines or fomc proportion of 
them: but here they are rated as for a refit co nomine, 
for which, if they were rate ible, every landlord might by 
the fame rule be rated for his rent. 

Bayle* J. declared himfclf of the fame opinion. 

Order quaflied. 
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The K inc 
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The KiHGagainft The Inhabitants of Djddlt bury. 


^WO jufliccs by their Older of the i ^th of Aug. 1809 
removed Ma^y Davits, finglewoman, with child, from 
Much Wtnlock to Diddlebury , both in the coiyity of Salop. 
The Seflions, on appeal, confirmed the order, fubje& to 
the opinion of this Court on the follow ing cafe. 


Thi panfh in 
vyliofc favour an 
otder of removal 
is made nu> by 
corthnt ah tn- 
don it, without 
waiting to ap¬ 
peal to the Sef- 
iions and hav* 


Soon after the tranflation hffions in July 1809, two t)U S d 


iuftices by an order removed the faid Mary Davies from aftei fudioidet 
* 1 c ni died by the 

Much Wcnloch to Long Stanton parifb, in the fame count) t rt moving ma- 

0 gift rites, with 

the ronfent cf 


both parifhas before the time of appeal, another order mads by them, removing the pau* er 
to a different panto, was held good 


A a 4 
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^8fo. 


TlwKi* a 
agm^ft 

»TJtt InhAbiumt* 
of 

PlftOl**V*T. 


by virtue of width order fhe was conveyed by the parfttt 
officers of Much Wenlock, and delivered by fhem, with 
the order, to the parifh officers of Long StdSkon, who re¬ 
ceived her” accordingly and maintained her there for five 
Weeks at the expeftce of Long Stanton parifh. On the 
15th of Aug. following, doubts having been entertained 
whether the Order made In July preceding could be fup- 
ported by* evidence, a meeting was had between the parifh 
officers of Much Wtnlocl, and the parifh officers of Long 
Stanton, who finding the account given by other witnefles 
was different from that givetf by thj pauper, on whofe evi¬ 
dence die firft order of removal to Long Stanton had been 
made, and being of opinion that it could not therefore be 
fuj^orted \ they mutually agreed to cancel that order; 
which they accordingly did, with the confent of the magi- 
ftrates who had made it; and who thereupon made ano¬ 
ther Order, which is the order now appealed againft, *and 
which was made before any Seffions had intervened to 
which any appeal againft the firft order could be made. 
There was no appeal againft the order of removal 
Long Stanton, 


When this cafe was called on, Le Blanc J. faid that the 
point had been exprefsly decided in the cafe of The King 
y. Llanrhydd (#)* and Ld. Ellenborough C. J. faid that the 
point was fo clear upon principle that it did not want any 
authority to fupport it* The Cour*, therefore, thought it 
unneceffary to hear The Attarney^Qeneral and Htjroyd in 
fupport of the orders. And after Peake and Puller had re« 
feiired to Chalbpry v. Chipping Paringdon (£), and urged 
fhortly that hpweyer an order made might be abandoned 
before execution, it could not afterwards $ but being in thq 

> (f Uy 

(*) Burr. $ C. 6$8. (*) » Salk, 488, 1 

*■ tUf« 
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nature of a judgment executed, it could only be keveded 
by appeal; 

Eord Ellenborouch C J. laid there are two ways of 
getting rid of an order, one by confent of the parifh in 
whofe favour it is made to abandon it *, the other* by 
waiting till the time of appeal and appealing againft it Js> 
the Seflions, by whom it may be quaihed if not fupported. 
Here the pari(h m whofe favour it was made, finding 
upon further information that they could not fupport it, 
very fenfibly determined to abandon it at once by confent, 
and acted ^accordingly. And what objection can there 
be, as Ld. Mansfield obferved in the cafe mentioned, to a 
party’s abandoning a judgment intended for his own be¬ 
nefit ? In the caie in S ilJuht there was no confent of^the 
party in whofe favour the older of juftices was made to 
vacate it. 


fStft* 


iDwKiM 

Tfatlo&iibitMs 

of 

ftev&artarmr. 


Per Curiam , 


Orders confirmed. 


The King againjl The Inhabitants of Hinckley, 

May ijd* 

TTPON an appeal from an order of Juftices, removing An indenture 

Diana the wife of James Adit from Stole in Coventry ^|Tpprem«xp 

to Hmcklty yi Letctjler/hire , the Seflions confirmed the 

order, fubje£fc to the opinion of this Court upon the fol- *** 

< J G. avtfjeer ok 

lowing cafe; ( , the poor of * 

James Adn t the pauper’s hufband, was in April 1800 tuning m own 
put out as a parifh apprentice by the h%paiet of Aturton , 

* at large, not be* 

ing impeached by evidence negativing its£x< x cufion by a majority of the churchwardens 
and overfeers of the hamlet, (hall be deemed good by intending that there were two over- 
fttn for the hamlet as required by ftat. M Be 14 Car, arts / at. and only* me cbttrtb- 
warden by cuftom m the fame place j and therefore tbc apprentice ferving 40 days under it 
fajns a fcttlcmem. 


and 
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TJk Kin* 
AgeinJ! 

Xfe« inhabitants 
’ 6f 

HZNCfclt^* 


and ferved rapre.thap 49c days in the parifti of Hinckley 

under fuch indenture. The. indenture run thus-This 

indenture made the 2d day of April i8ojty %the 40 G. 3. 

$CG- wifnefieth that M r . Sketch ley, churchwarden of the 

hamlet of Atterton in the parifli of Wetherley, in the 

county of JLeiceJler, and J. Geary , overjeer of the poor 

of the faid hamlet, by And with the confent of his ma- 

jefty*s juftices, &c. by thefe prefents do put and place 
* 

James Adte y aged 14 years, a poor child of the faid pa- 
rlfh, apprentice to J. Bazley of the parifh of Hinckley , in 
the county of Leicejier, frame-work knitter, with him to 
dwell and ferve, & c. until the faid apprentice {hall ac- 
complifh his full age of 21 years according to the ftatute, 
&c.: and fo it proceeded in the common form; con- 
eliding with covenants by Bazley to the faid churchwar- 
denj and overfeer/, and every of them, &c. and their 
fucceffors, to inftruff the apprentice in his trade, and 
fo to provide for the faid apprentice that he be not a 
charge to the faid hamlet, See. In witnefs, &c. (Signed,) 
W. Sketchley , J . Geary , and J. Bazley ; and the confent 
of the two juftices to the indenture was in the ufual 
form. No other evidence was produced either on the 
part of the appellants or of the refpondents. And the 
queftion was, "Whether the indenture of apprenticefhip 
were a valid inftrument or not, being made and executed 
by one churchwarden and one overfeer only ? 


The Attorney-General , Reader , and Morice , in fupport 
of the order, ftated Ihortly that there was nothing upon 
the face of the indenture which {hewed that it could not 
have been executed by a competent authority. There 
might have been another overfeer, and the one overfeer 
and the churchwarden who executed the indenture would 

bo 
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be a majority bf the three, which is all that the ftatute (a) 
requires. Andthey referred to Rex v. Bejland (h), where 
an order of appointment of one overfeer was held good, 
upon an irtfendment that one other at leaft might ha'tfe 
been appointed by another order. Or two might have 
been appointed for the townfhip, of whom one only might 
be living at the time of executing the indenture. 


i8ie. 




TkelnhiMt 

•f 

HinckleV. 


Reynolds and Halbecbe contra, after noticing'that this 
was an indenture executed by the officers of a town/kip 9 
objefted that there could be no churchwarden of a town¬ 
ship (c) ; but if the churchwardens of the parifh at large 
were empowered to aft with the overfeers of each town¬ 
fhip which maintained its own poor feparately, then as 
the flat. 13 & 14 Car. 2. c. 12. f. 21. exprefsly directs 
two or more overfeers to be appointed for every fuch 
townfhip, in neither way of confidering the cafe could 
one overfeer or one churchwarden be a majority of the 
legal number of officers neceflary to concur in the aft ; 
for one overfeer could not be a majority of two, fuppofing 
that the churchwardens of the parifh at large cannot aft 
with the overfeers of townfhips within it: or if they can, 
yet as by the 89th canon of 1603 (d), there muff be two 
churchwardens; the one chofen by the minifter, and die 
other by the parifliioners, unleis there be a cuftom (hewn 

(a) 43 Eli*, c.l.f, 5 . 

(£) 1 Burr. 446. n. I Conjl, 15. and 1 

(c) Vide Rex v» Clifton, * Eefi, 168. where this queftlon was difcuffed 
but not decided. The ftat 17 Geo. %. c. j 3 . (peaks throughout of church • 
•murders and overfeers of the parifh, tonvnjhif, or placet and /. 15. en- 
•As that overfeers of the poor within every townftiip or place where 
there are no churchwardens (hall execute all the fame powers as church¬ 
wardens and overfeers may do by that or any former ftatute as to pa¬ 
rishes j and 13 & 14 Car. a. c. n< as to townfhips. 

fff) Vide l Bum'i lied, L, 370, tit. Churcbtuardem, art. 3. 


to 
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to the contrary (it) ; one churchwarden and one overfeer 
cannot be a majority of the four. In Rex v. Clifton {b\ 
. an appointment of one overfeer alone for #town{hip was 


TfceKrxo 

The Inhabitants to be bad; and a certificate of the fettiemcnt of a 
Hixckx. 1 t. pauper j n the townihip figned by him alone was on that 
account held intalid. It is true that the fa& of there 
being more than one overfeer for the townihip was nega¬ 
tived by the cafe; hut the Court proceeded upon the con- 
ftru&ion of the flatute 13 & 14 Car• 2. So in the King 
v. St. Margaret , Leicejler (<r), where one of two church¬ 
wardens of a parifh was alfo appointed foie overfeer, a 
certificate finned by the two was held to be void, and did 
not prevent a fettlement being gained in the certificated 
pifh by an apprentice of the certificated min. In cafe of 
death or removal of an overfeer before the expiration 

Hi 

of his office, power is given (d) to the juflices to ap¬ 
point another in his Head $ and therefore the intend- 

A 

(a) I do not find any in fiance Rated in Dr .Burn of a cufiom to have only 
me churchwarden in a parifh; all the cafes of exceptions to the canon are 
as to the right of electing or appointing one of the two or both. There 
is indeed an inftance in lVarntr't cafe, C>o. Jac. 532 , of a cufiom in 
the parifh of Hit Hallow* , in London , for the parishioners to eleft annually 
out of a certain description of perfons one to be churchwarden, who was! 
to continue for that and the fucceeding year, the fame perfon being called 
Upper Churchwarden one year and Under Churchwarden the other: hut 
HfU there were always two co-exifiihg churchwardens. And Dr. Burn 
afterwards * cites Gtbj. 2x5. to this purpofe, that ** although m fame 
places there is but One new churchwarden yearly cle&ed (he who was 
junidr churchwarden before being continued of courfe,) yet Hi that Cafe 
the books of common law«s well as the canon fuppofe a Ufwvcledian 
to be made of both.'* S^u. Whether there be any infiance in fad of a cuf* 
tptn for one churchwarden only to be appointed by a particular tmunfitp • 
maintaining its own poor feparately from, the re & of the pariih, to ad with 
the overfeers of that townfhip in all its local and feparate interefts, and 
with the otlicr churchwardens in aJJ matters of general cooocm within 1 
the pari Or at large. 

{k) iEafit 168. (c)*Eafl 9 33a. . 1 7 £'«•*»«. 38* J|«j, 


* Page 379, art. II. 
II 


went 
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ment of an original Appointment of two, and the death of 

one, before the indenture was executed, will not help die 

cafe. Then if the indenture were void for want ofprpper 

parties, no fettlement can be gained by ferving under it* 

* 

according to Rex v. Hamflall Ridinaf.e (a). 

' . , / 


tSlo. 

Thtjfcur* 
Thy Inhrtitufttft 
i^KCXUn 


Lord Ellendorough G. L No evidence having been 
given to impeach the validity of thisjndenture by (hew*, 
ing that it was executed by lefs; than a majority of the 
proper officers charged with that duty, the validity of it 
mult be tried by itfelf: and if any intendment can by 
law be rpade to fupport it, we mufl make that intend- 
ment, Now if there were two exiftmg overfeers at the 
time, and only one churchwarden, the two T^hoexecuted 
the indenture, beiiig a majority, would be fufficiefttSK 
bind the apprentice. Then can there be by law only 
one churchwarden ? That may be regulated by cuftom, 
and by cuftom there may be only one in this place; 
therefore the party who impeached the indenture fhould* 
have given evidence t# rebut the intendment which 
may be made in fupport of it while unimpeached by evi¬ 
dence. • ■ 


Le Blanc J. The indenture was produced on one 
fide, and there was no evidence to impeach it on the 
other. The queftion then is. Whether by any intend¬ 
ment of law fuch an indenture can be good ? And it 
rpay be good by intendment in the way put by my 

Lord. Then not bding impeached by evidence, it (lands 

♦ * < 

good. j(j,, i' 

i 

The other fudges concurring, 

Orders confirmed. 
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The King agattift The Jtfflices of Lancashire. 


An application 
under the high¬ 
way ait, 13 G. 3. 
c 7 %.j. 47. 
for a rate to le- 
imburfe two in¬ 
habitants of a 
parifh on whom 
a line fur the 
non-repair of a 
highway had 
been levied, 
after a convic¬ 
tion upon an 
indiAment 
again ft the 1 pa¬ 
ri Ih for non¬ 
repair, ought to 
be made within 
a reafomble 
time aftu fuel) 
levy, before 
any matt rial 
change of 
inhabitants * 
and this Court 
refufed a man¬ 
damus to the 
juftices to make 
fu Ji rate after 
an interval of 
eight yearc, 
t|>ough applica¬ 
tions had been 
fiom time to 
time made to 
the migiftrates 
below in the in¬ 
terval, who had 
declined to 
snake the rate, 
on the ground 
th it the panlh 
at laige had 
been improperly 
indi&edandcon- 
-vided, the onus 
of re;> nr Hung 
thrown by im¬ 
memorial cuf- 


indictment was found at the feffions at Lancafter, 
in the Spring of 1801, againft the inhabitants of the 
parifh of Rules y for not repairing a certain road lying 
in the hamlet of Higher Irlam in that parifli, which con- 
fifts of five townfhips maintaining their own poor fepa- 
rately, and has fix churchwardens appointed by the in¬ 
habitants, who conduct the bufinefs of the parifh at large. 
The affidavit on the part of the profecutor fitted, that 
©n the finding of^he indi£lment the churchwardens met 
together, and employed an attorney to defend it on behalf 
the parifli. But the affidavits in anfwer to the rule 
fitted that the feveral townfhips were divided into differ¬ 
ent hamlets, and that Barton -upov-lrwelly one of the five 
townfhips, was divided into twelve hamlets; of which 
Eiclesy Bartoriy and Higher Irlam were three; and that the 
feveral hamlets had immemorifliy been accuftoroed to 
repair each their own highways. That the other four 
townfliips did not interfere in the defence of the indict¬ 
ment ; but that the churchwardens and overfeers of the 
townfhip of Barton undertook the defertce of it, and 
employed the attorney for that purpofe. In Otf. 1801, 
the inhabitants of the parifh of Riclcs were found guilty, 
and at the beginning* of 1802 an eftreat was iffued againft 
them by order of the feffions for 400/. for the repair of 
the road; which fum was levied on Mr. Trafford. of the 
townfhip of Barton-upin-Irwelly and on Mr. Clarke of the 
townfhip of Irlam , both in the parifh of Redes ; and the 


tom on in ir.re- *- 

noi diflutt; and though fo lately as the year before application the magiftrates had or¬ 
dered an account to be taken ot tilt quantum expended upon the repairs out of the money 
levied. 


money 
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money was paid into the hands of two perfons named, to 181 o. 

be laid out in the repair, and part was accordingly laid The Ko<« 
out, and the road repaired, and to certified to the ma- atdktf 

The juftta* *f 

giftrates. Immediately after which, application was made Lawcasiu*«. 
on behalf of Meflrs. Trafford and Clarke to two juftices 
a fling for the divifion, for a rate on the parilh of Eccfet 
to reimhurfe them ; and fimilar applications were after¬ 
wards made from time to time, but without effect j the 
magiftrates refuting to interfere, on the ground that the 
verdift had been improperly obtained again!! the inliabi- 
fcants of the parMh at large j the road in queftion lying 
within the hamlet of Higher Irlam ; which.,, in common 
with the other hamlets into which the parilh was di¬ 
vided, feparatcly repaired its own highways. * 
the death of one of the magistrates who had prin¬ 
cipally oppofed the granting of the rate to reimburfe, 
application was again made at the end of 1808 for the 
rate ; and all the circumftances of the cafe were brought 
before the Sefiions in April \ 809, who then ordered an 
account to be taken of the money which had been ex¬ 
pended on the road, and the balance remaining in hand 
of 148/. 17 s. lod. to be paid over to Meflrs. Trafford and 
Clarke; but the juftices refufed to make any order for a 
rate to reimburfe* them the 2$ 1 /. 2 s. 2d. which they had 
paid. # 

The ptefent application was for a mandamus to the 
juftices of the county, commanding them at the next 
fpecial feflions to b# holden within the limit where the 
parilh of Eccles lies? purfuan; to the general highway 
a£l (a), to caufe a rate to be rhadfe according to the form 
and manner therein preferibed for the reftnburfing J. 

Traffordj Efq. and S. Clarke, adminiftratrix of R. Clarke, 

the 


(*) 13 c«. j-f. 7?./. 47. 
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tie monies levied bn them for the' fine impofed up02l 
the inhabitants of the parifli for-the non-repair of the 
road. 

Park now oppofed the rule on two grounds 5 firfl> 
that the parifh at large had no concern in the toad in 
queftion; that the defence of the indi&ment had been 
undertaken by the townfhip of Barton, who ought to 
hare pleaded either their own liability or that of the par¬ 
ticular hamlet*, but who, by their own default, had fufFered 
a verdict to pafs againft the parifh when a good defence 
mights ham. been made to it: and therefore the rate to 
reimburfe cm^ht'to be made either againft the inhabitant* 
ofthe townfhip or of the hamlet, whichever was bound 
repair of the road. And he referred to The King 
v. Townjhend (a), where a parifh confiding of two dif- 
tri&s, which were bound to repair Separately, having 
been convi£ted for not repairing a road in one of the dif- 
tri&s *, the other diftrift not having had notice of the in¬ 
dictment ; the Court confidered it as fubftantially the 
conviction of the one diftriCt: and a fine having been 
levied on an inhabitant of the other, they granted a fpe- 
cial mandamus for a rate to be levied on the diftriCt 
hound to repair the indicted part of tbetyoad, 2dly, He 
refitted the application on the ground of the length of 
tiine which had intervened fince the levying of the money, 
during which a great change of the inhabitants inuft nc- 
ceffarily have taken place. > 5 ’ 

. * * ’ if 


. Scarlett and Tala in Support of the rule faid, that the 
cafe of The King v. Tawnfiend mull have proceeded on 
the ground of fraud; the inhabitants of the innocent 


(*) Lough 411 . 


diftria 
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ffiffri& not having had any notice of the indictment : 4 htft * l8i©. 
here there was no pretence to fay that the, pari/h at l^rge 'jCT > 
had not notice, whether the indictment were properly' 
defended or not. [Lord Eller, borough C. J. When it fras 
known tliat the roads were repairable feparajely, *hy the ^ 
different diftrid# of - the pariih, it was a fraud in tbofe 
who undertook to defend the pariih again ft theindid- 
mpnt not to have put. in a fpecial plea to that purpofe.] 

The reafon why the general iffuo was pleaded in this cafe 
was, that the diftrid clifputed the fad; of this being a 
public road, and it was not competent for <he defendants 
to plead both the genet al iflue and the Special matter. 

In fad the evidence was much (Longer ntht it was not a 
highway than that the particular diftrid had beenteme- 
morially accuftomed to repair all the highwaysWWpt it, 
unlei's evidence had been admitted of the repair by each 
of the other diftrids of their own highways ; of which 
doubts were at that time entertained upon the form of 
the fpecid pica then commonly ufed ; which was merely 
that the road in queftionlay within the particular diftrid, 
and that fuch diftrid was immemorial! y accuftomed to 
repair it. Bcfides which it wn doubted whether fuch a 
prefeription applied to roads recently made or become 
public, or was confined to antient roads (u). But now 
another more comp relic n five form of plea is in ufe» better 
adapted to let in all the evidence beaimg upon the cafe ; 
in* wlftch it is alleged that the paiijh is divided into per¬ 
tain diftiids, and that each of thofe diftrids is imptemo- 
rially accuftomed 4p repair all the public roads withinit(^). 

(tf) Vide f V. 7&t Mltyv* fcft- of Liver (,*>!> 5 M* *Bd Btwtr’t 
itrgununt in Rex v ud t a 1 e^m Rep. 109. 

(f) Vidf Rex v. Brijeh i Ranjb orjts t 11 Ftf t ~ci. for an inftince of 
fact* a plod i tbougti titti was bcid bad upon * special (objection of an- 
ptlrcr foil 


, Vot. XII. 


Bb 


[.Lord 







cMW'id : 




Ttwtt*** 
«?«&! 
J-tfAwHCJl nf 


{Xofrd BHenhmtgh ©* J* (aid* fee remembered a plea of 
that defcriptfen. toan indictment againft a parilh (a) m 
the coupty of Cumb$rlcw 4 while he w^e at the bar.] * At 
any rate, if there be any doubt as to the right of the par¬ 
ties applying to obtain the particular relief prayed for, the 
juftices ipay return the (pedal matter to the writ. They 
then-obferved as to the delay of the application 5 that the 
indidment was only >n 1801, and it was feme time after 
before the money was levied and laid out; after which 
Mr. Clarke died, and applications had been made to the 
justices from, time to time, which (hewed Jfchat the claim 
was not mearUNp be abandoned. And as to a change of 
inhabitants having intervened, that muft always happen in 
the nature of the tiling, even vi here the greatest poftible 
expeefflton is ufed, which is never required in cafes of 
this kind* 


Lord Ellenborougii C. J. Tins is an application 
to the diferetion of the Couit, to fhift a burthen fiom 
thefe parties, on whom it has been innocently, perhaps, 
but certainly negligently, fixed, and to put if upon others 
who arp alfo innocent of the charge. And though ap¬ 
plications of this fort have been entertained ; yet that 
muft be underftood of fuch as were recently made after 
the occafions which gave rife to them. But what per* 
verfe juftice it would be to grant fuch an application after 

4 1 

an interval of eight years, when a large proportion of the 
inhabitants muft have been changed. Supppie an adtion 
’ tif affumpfit could have been brought in. fuch a cafe for 
the contributory (hares of the other inhabitants, the fta- 
tute of limitations would have run upon it 5 but if this 


(«) Q11. Duty on was mentioned 


application 



IN THE 






tppiicdtioft be gTltbl&d, th<£*1mdney muft be paid under i$ii* * 

irate. * The* length <Sf time therefdre Which hAs elapfed js' ' 

a Sufficient anfvr&r f6 th$ application, without going' more l: t *b5SE!n ‘ 

.The JuO** it > 

r * LA*£A.ftttIJt& * 

» 


at large into the fttbje£t. 


>1 \ 


Gkose Ji I Nothing could s be more unjuftifiatye th*x , 
to put the defendant-? to the expence of making, a Special * 
return to the writ) when the granting xt at all would he 
unjuft. 


\ 

Lt Bl4 NC J. The latenefs of the application is a fuf- 

ficientanfwer to it: it ought to ha\e been made recently 

after the occafion : and it is no aufwer to & obje&ion 

that the parties waited till the money had been hud out, and 

all the accounts were made up. Tliofe who wercoj^^ed 

to pay the money in the fnft mftance ^ought to have 
• • ^ 
applied within reafouable time for reimburfcmcnt, and 

not have waited till a great change had taken place 

in the body of the mlubiunts who vcie to contribute 

it. 


lUtu t J. agreed 


Rule difeharged. 


ti b a 
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May a+th. 

A party in a 
caufe having 
changed his at¬ 
torney in the 

J rogrefs of it, a 
udge's order 
was afterwards 
obtaintd hv (*ie 
fecond at < 'ney 
lor the delivery 
of a hill hgned 
by the firft at¬ 
torney under 
the flat. % G. i, 
‘ *3 / 

wliult delivery 
was accotdingly 
ma to the ft* 
cond attorney 
in the caufe: 
hell th it tins 
was a fufRuent 
dehverv to (be 
fatty to be 
thargid there - 
noth, within 
the word* and 
meaning of that 
ftatute, fo as to 
enable the firft 
attorney to 
bung his aftion 
the 

die it tor the 
amount of fuch 
bill* 


Vincent, one, &c. againft Sl^ymaker, 


r jpHIS defendant In the year 1808 had employed the 
plaintiff as his attorney in an aftion hrotight by him 
againft Hearn and another, and in the progrefs of that caufe 
the now defendant changed his attorney, and employed 
Meffrs. Rogers y his prefent attorniesj and thereupon a 
Judge s order was obtained, intitled tf Slayitiaker againft 
Heaniy and Another ” whereby, “ Upon hearing the attOr- 
nies or agents on both fides, and by confent, it Was ordered 
that Mr. Vincent , the plaintiff’s late attorney, fhould de¬ 
liver to Meffrs. Rogers, tlic plaintiff's then prefent altor- 
uies, on or before the nc\t day of lhla»y term, a bill 
iigned of Ins fees and difbuifemcnts in this and all other 
caufes and matters whciein lie hath* been concerned for 
the faid plaintiff. Dated Cth D<r. 1808.” A bill was 
accordingly figned and delivered by Mr. Vincent to 
Meffrs. Rogers'. And afterwards the prefent action having 
been brought to recover the amount of that bill, objec¬ 
tion was taken at the trial before Lord Elknhorough C. J. 
at Td r ftminjier f that the bill was not proved to have been 
ft delivered to the party to bi charged therewith , or left 
** for him at his dwelling-houfe or laft place of abode/' 
as is exprefsly required by the flat. 2 C. 2 . c. 23. /. 23., 
one month or more before the aftion commenced. To 
which it was anfwercd that a delivery to the attorney of 
the party of any thing within the fcope of his authority 
in the caufe is the fame as a delivery to die party himfelf. 
Lut his Lordfliip thought that however the attorney of a 
party in a caufe was for general purpofes, conncfted with 
the fubjeft-matter of the caufe, to be confidcred'the fame 
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as the party himfelf; yet that as the ftatute exprefidf iBiO. 
required the delivery to be made to the party to be charged 
with the demand, the delivery which had been made to one, &«. 
his attorney in this cafe was not a literal compliance with Sia?w?k*|* 
the a^ And he faid that he was feaiful to depart in fuch a 
cafe from the letter of the a£t, not knowing how far im¬ 
plied deliverances might be carried beyond the meaning 
of the legiflature. He therefore directed a nonfuit j 
which was afterwards moved to be fet a fide, in order to 
take the opinion of the Court upon the confirmation of 
the ftatute, whether the delivery of the bill to the client’s 
then attorney under the Judge’s* ordei wer^ a delivery to 
the client himfelf within the meaning of the adt. 

Garrow and Path now (hewed caufe againft thpHfuIe, 
and flood upon the litei al w ords of the ftatute, which 
they faid was the only guide in matters of regulation of 
tins kind. The legiflature meant to prevent the client 
from being taken by furpri/c upon the demand of his 
attorney, and meant to fecure to him a perfoml commu¬ 
nication of fuch demand before any action commenced 
for it. If a communication to an agent would have au- 
fwered their intention, they would doubtlefs have ex- 
prefTed it, as w r ell as a delivery at the client’s dwelling* 
houfe or laft place of abode. But fo ftridt has been the 
confirmation of the ftatute, tliat in Hill v. Humphreys (a) 
a delivery at the client’s i oimting-houft , where it was much 
more likely to have been feen by him, was held infuffi- 
cient to fatisfy tlte latter words of it. Here too the de¬ 
livery was not made with a view to this action, but made 
in another caufe, between other parties, for another pur- 
pofe, and upon application to a Judge by the defendant’s 

{<*) t Bo/. & Bull. 343. 

Bb 3 
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iJfuj. then atfoniiet MfeffVs. ’who they Admitted went 

his prefeftt attornies; but contended that that did not vary 
on«, *e/ the queftion. \l»e Blanc J. dt was a delivery procured 
on behalf of die defendant for the purpofe of having die 
plaintiff’s bill taxed, imorder that the -amount jGSjght be 
fettled.] It was done upon a change of attornies, and it 
did not appear that the taxed bill ever came to the hands 
of the client. £ Grefe J. Is it meant to be contended that 

the attorney is bound to make a perfonal delivery of Ids 
bill to the client ? and vet that would alfo follow if the 

4 

words are toJ>e taken liteially.] What is done by his 
order would be considered as done by him $ hut the cafe 
is different in refpedt of the perfon to whom the delivery 
is to be made where perfonal notice is required: as in the 
cafe bf an attachment, perfonal fcrvice on the party is 
neceffary to bring him into contempt; but the fervice 
of the rule need not be made m ^rfon by the other 
party. 

** — 

Topping, Marryat , and Puller, contra, maintained that 

aU the beneficial purpofesof the a& had been anfwered by 
the delivery of the bill made to the defendant’s attormes in. 
this cafe 5 and applied the maxim, qui haeret in littera haerct 
in cortice, to the objection taken. If a delivery by the 
attorney’s agent to the client fatisfied (lie words and reafon 
of the^ftatute, fo muff a delivery to the client’s agent 
having competent authority from him for that purpofe. 
The aff does not fay that the delivery lhall be made to 
the client in perfon, but to the client, generally? and the 
queftion upon that branch is, Whether a delivery to his 
attorney, having competent authority to demand and re¬ 
ceive fuch a bill within the general fcope of his employ- 
ftifent, be not a delivery in Ikw to the client Jjimfelf. 

Th? 
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'file cafe cited on the other branch 4$ idiifereati for a 18x9. 

mtfitmg-kottfc as focH is not in law v.MM wfc or 

place of abode. This alfo differs from foe cafe of p^ocefs o»o t &*, 

for contempt; for a man is not liable criminaliter hut St *?«**«*> 

Only talker for the a£fc of his proper attorney* Then as 14 

to the delivery of the bill having been made in another 

canfe and not in this; there never can be a delivery of it 

in the very caufe, for it m nit be made before foe action 


Lend Ei.t.enboroitgh C. J. The queftion here is, 
Whether the ad of parliament lus not annexed as a con¬ 
dition to the bringing of this action by an attorney agaxnft 
hib client for the recovci y of his fees and charges-, .that 
his bill Hull have been delivered a month befiMs the 
action biought 1 o the party (famfelf’) to be charged there¬ 
with, or left at h’u^dwelling-houfe or laft place of abode ? 
And I believe I am fo uniortunite as to differ from my 
brothers upon the coiforuftion of foe act, which dimi- 
rriflies my confidence in the opinion 1 had formed upon it. 
It Unices me that the objecl of requiring l'ueh a delivery 
was that the bill fliould be drawn under the client’s own 
vigilant obfervation; and this was required not for the 
purpofe of prote&ing the attorney making the delivery, 
but the party to whom the delivery was to be made: 
and font is an anfwer to the argument drawn from die 
fufficiency jpi a delivery made by the attorney’s cleric or 
agent, in refpeft of which the words of the ftatute will 
admit of & larger interpretation than where it fpeaks of 
foe delivery to the party who was meant to be prpte&ed. 
Now here foe bill had been delivered under a Judge’s 
order in another caufe to the party’s attorney in that 
taufe^ and for foe purpofes of th^jt fuit the party muff 

B b 4 be 
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i$|o. be ufcnj^jbaye repofsd Ju# confidence m his attorney j 
^ for all matter s^arifing , within the feope of his employment 

«ne, &c. v * after he w^j.«, nftituted fuchi#itorney: hut it does net. 

SiAyMAam. a Pgcar that he had extended his confidence further:to all 
his former l ufinefs.^ It foraetimes happens that . y^ terfon 
is general attorney for a mercantile houfe in the city, 
while another perfon a£ts as their particular attorney for 
a particular purpofe j as in an action upon a certain po¬ 
licy : in fucli a cafe how could notice to the particular, 

* i t * t 

at^rney bind his client for general purpofes out of the + 
particular fuit for which he was retained. The client 
might only have defired to, have his former attorney’s 
bill in the particular caufe then in progrefs, and the new 
attorney might without h'is client’s authority or know- 
ledge have taken out a Judge’s order in larger terms, com¬ 
prehending all former bufinefs which the firft attorney 
had conduced for his client j and things delivered to the 
new attorney : how is that notice to the client for general 
purpofes not connected with thatf^t ? Every mail, it 
is true, is liable civiliter for the aefs of his attorney, 
though not known to him ; but that is only to the extent 
of the attorney’s authority. The a£t meant to guard the 
client againft collufion j for otherwife the two attoynie* 
might collude to avoid the taxation of the bill by thefi? 
means. I do not therefore confider that ail the beneficial < * 
purpofes of the aft will be fecured by letting in filch a 
ccfnftruftive delivery as was fet up in this cafe. 

t * ' , - * 

Grose J. I leant at firft tc» my lotd’& confbruftion of 

die aft i thinking that if pn^ ; part pf v fhfi claufe was con- 

- £ y * *■ 

ft rued ft,riftly, all, \yords of it ought tc< be fo con-* 
ftrued, and that there muft* be a peifonal delivery of tfUp 
bill to the illicit * bufy uppn (urth^r confide ration 

* - < ,M . * • 

* that; 
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that all that the legiflature meant to require was, that a i8io» 
month at teaft before the action brought the bill fhould 
be delivered by the attorney or hi® jtgent to the client or oner, *c. 
hie agent; fo that the client might have reafonable notice siiaymajc**. 
of the^jtotnand, to have the bill taxed, or advife with 
others upon it. And if the attorney to whom the bill 
was delivered under the Judge’s order in this cafe did not 
communicate it to his client, the client would have hi® re¬ 
medy by adion againft the attorney to recover damage® for 
vi hat he had fuffered by the neglect. I think therefore 
that the maxim does apply in this cafe, qui h.eret in lit- 
tera lueret in cortice; **nd that the legiflature, by requirl 
ing a dtTvery of the bill to tlie party, meant no more 
than that he fhould have reafcnable notice of its contents; 
leaving it to the conftuiftion law, as in other cafes, 
what fhould be deemed a deli#ry to him foi the purpofc 
of notice. ^ 

Lf Blanc J. It ipjttars to me that this delivery of the 
plaintiff’s bill to the attorney of the party at the time is 
a delivery to the party within the meaning of the act. 

The ftrong argument againft it is founded on the literal 
meaning of the aft, requiring that no attorney fhall com¬ 
mence any aftion for the iccovery of any fees, &c., un¬ 
til one month or more after he fhall have delivered unto 
the party to be charged therewith , or left for him at his 
dwelling houfe or laft place of abode, a bill of fuch 
fees, See. But in conflruiug thtfe words wc mufl. 
look to the objeft of the aft, which was not to put an 
attorney in a more difficult fituation than any other per- 
fon, in refpeft to the manner in which fuch delivery 
fhould be made, by confining him to make a perfonal 
delivery of the bill to his client, or othenvife to leave it 

at 
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at his ihvelling-^oufe 5 Ihk U$ objeft v£as to £#«? pro¬ 
per notice of the demand to the client j and as them- 
ture p? tli$ bu/ihelTs l d<me, Ati the charges'for* doing if, 
. could more property he judged of by the officers"of th* 
coifrt than by the party himfclf^ to cnabie M#feefor<- 
Jie coij,M be fued for the amount, to have the biH taxed, 

* » ^ 10 A 

and to give him,an oppoitumty of putting it into the 
hands of feme prdfdliona! man loi that purpofe*. Nov 4 
here the defendant having changed his attorney in%»e 
progress of a fonner action brought by him againft othefr 
paijties, a Judge’s order for the deln cry of the plaintiff'* 
bilfwas applied foi and obc lined by hispiefcnf attorney, 
who had been his former attorney ^ wlmh bill was ac¬ 
cordingly delivered to his then attoriu y ; and the queftion 
is, Whethci fuch a deliver) to the attorney of the de¬ 
fendant be not in conftruchon ot law a delivery to him- 
felf ? and I think it is. If the defjMbfcnt had fent a note 
to the plaintiff by anothci perfo n jjc firing Iain to deliver 
his bill to the bearer, a deh\er|Po that pcifon muff, l 
.conceive, have been deemed fefficient: for if a man who 
is entitled to receive a cert 1111 thing puts another in his 
place for the purpofe of receiving it, it is a waver of the 
perfonal delivery contemplated to bo made to himfelf. 
Then it is the fame thing here where the^delivery has been 
made to the perfon y^hom he had appointed to be his attor¬ 
ney in the conduct of the c mfe in the place of the plaintiff 
whom he had difmiffed. The force of the argument here is, 
that the new attorney might have been appointed attorney 
for a particular purpofe, but not for general purpofes, and 
he might have done this unknown to his client, and 
might pot have put the bill in a courfe “of taxatibn, by 
which the defendant will have been deprived of the'be- 

4 } jH 

of the att : but I think the anfwer is, that when 

the 
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*h* defendant conftituted him l#g attorney, at wps for all 
the proper purpofes of an attorney fp conilituted } and his 
attomey*obtainin|f the Ji be ’s order mud taken to 
have been for die pifrpofe pf enabling his client have 
the i)^0^ed; for the order is to deliver a billJtgned t 
that is, in order that the attorney might be bound bjfit?*, 
and when delivered, the party hiay get an order for tax¬ 
ing it. Then {hall the attorney be bound by this delivery 
fp obtained under a Judged order, and the client be en- 
abled 4 to have it taxed? and ihall not the attorney ltav$ 
the benefit of it as a “bill delivered aguinft the client? 
Then fuppoie the client had, as he mult have done, after 
the order to tax tlje bill, entcied ipto an imdcitaking in 
the Mailer’s books to pay fo muvh as fhould appear due 
on the taxation; could he, after having fo recognized* by 

4 * ^ 

figning the book, the act of his attorney in procuiing 
tfie bill to be delivered, have objected that it was 
not dehveied to hiWT It appe 11s theiefore to me, that the 
client, having ippoii||d his attorney, has put him in 
hispjace for this purpou*, and has tlieieby difpenfed with 
that deliveiy to himfclf which the aft would othetwife 
have required* 



BAVLrr J. Qu the befl. confidcration 1 c m give the 
queftion, but ‘feeling ncveithclefs the weight of my 
Lord’s reafons, I think the delivery of th^ bill to 
the client’s attorney m the caufe was fufEcicnt* The a£l 
does not fay that the deliveiy fliall be to the client in per- 
fon, but leaves that at large according to what fliall be 

deemed a delivery to the party in point of law5 and then 

* 

by the general rule of law, a delivery to an agent author¬ 
ed to receive itjs a delivery to the party liimfelf. The 
pttornfy is indeed the jperfon to whom the bill would be 

regularly 



its 

site. 
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regularly delivered for tjys purpofe. The objed of re¬ 
quiring the delivery is to have the bill taxed, and there¬ 
fore the party would naturall^^mploy an attorney for the 
purpofe. If fuch a delivery wa,sn©t fufficient to enable 
the attorney to maintaip an^afrion for his bill, hgywould 
hav^a fair right when an order was taken out tocornpel 
a delivery of it, to have 'fuch. order retrained to a deli¬ 
very to th^ pajty Mmfelf; for he might well obje& to 
making a delivery which would be good a^ainil himf elf. 
but not available as a delivery for any purpofe in his fa¬ 


vour. It is faid that the defendant might not know that 
Rogers, his attorney, took *out any order for this pur¬ 
pofe : but the cliejjt ^puft be takeh <$ be cognizant for 
civil purpofes of every ftep taken by his attorney in the 
cau& ; and if a delivery to a fpecial agent would fuffice, 
then a delivery under a Judge’*? oidei to the attorney, who 
is the party s agent in the caufe for J||jaaatters within the 
fcope of his employment as attorrfcjfis prima facie evi¬ 
dence, at leafl, that the attornen||ras authorized to take 
out fuch order by his client, and throws it upon the client 
to fhew that his attorney had no fuch authority. 


Rule abfolute. 
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DavU)sok again/l Gwynne. 

jf 

r J^ H®P«iintifF declared in del>t oil "a charter party of* af- 
freightment,^made at London on the 17th of t QElober 
iSo8, between himfelf, as mafter, and the defendant, as 

y 

freighter of tlve brig Pomona , then ift the river Thames ; 
whereby the mafter covenanted with the freighter that 
tlie brig being tight, &t., and proptrly fitted, vi£tualled, 
and manned for the voyage hereinafter named, fhould be at 
the difpofal and dire 61 1011 of the f < ightei , his agents attd ajfigtis 
for 3 calendar moiUhs ceitain, ancf longer if required for 


Friday, 

Map l$tU. 

« 

Where the maf¬ 
ter of a vcffel 
covenanted with 
the freighter, 
(inter alia) that 
the veffel fhould 
proceed with 
the firft convoy 
from England 
for Spam and 
Portugal, or 
e thcr, as be 
Jbould he dtreStd. 
by the freighter 
or bis agents, and 
the-e make a 


the voyage, under the follow 1112; coi cnant5 : viz. That the Tl l bt ani >nte 

* i del very ef the 

mailer ihould immediately load at London fuch goods as c*'g* agreeably 
the freighter thought fit, and being difpatched, fhould lading figned 
immediately (wiftdopid weather peinutting,) proceed and anVfo take** 
join the firjl convoy that fhould I ul -liter fne Humid be fa 
loaded from Eug/anfitor Spain and Pot tugal, 01 either, * r ']' rt 


hi cry thereof 

at London, 4tc. In tnnfuitrat n m hereof , and 'J irery tb rg about mentioned, tlie freighter Co¬ 
venanted (intet aka u lo »1 the vcfTtl out and home, and p^y certain freight per ton per 
month, pvt before, and the remainder on tit ng t and tru *> delivery of the homeward cargo 
at London t held, 

1. Thu the fitighter ha\ me fiift ordered the mafter to proceed to Li/bm, in confcquence 
ef which the mafter had taken in good and hgned 1 ills, of lading for tint port, could not 
afterwards counttrm md that order, and order him to piocefcd to Gtbtaltar, without firft 
recalling the bills of Wing, or at Jcaft tendering fuftuient indemnity to the mafter agamft 
the conftqutfive of his liability thereon _ 

a. But, fuppofing the freighter lnd fuch a^tower, yet his rbpercargo and agent, who was 
on board the veflll, Rad the like authority in the abfrnce of his pttnupal, even before the 
veffel failed from this country, to alter again the deftmacion to L\Jbm, 

3 That the mafter Immg ptocicdtd with the outward cargo to Lijhm under the firft 
Order, and brought home a return cargo, and delivered the fame tt> the freighter at Louden, « 
waventhled to his freight (or that voyi 1, though he had not failed with the firft convoy; 
the failing with the firft convoy not being a condition precedent to his recovering freight for 
the voyage actually performed undti the firft order, hut a dilhnfft covenant, for the breach 
Of which he was liable in damaics 

4. And he was entitled to recover fuch freight as upon a right and true deiivin of the cargo, 
agreeably retie Ills of hhrg, upon proof of having dthvertd the enure number of chefts, 
tto. tor which hill* of lading had been figned, though it appeared that the contents of ' 
the chefts of fruit wtie damaged by the negligence of the mafter and crew on board* in 
not ventilating them fufficientiy • the party injured having Ids counter remedy by *£hon 
lor fuch negligence 
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and ’ {hould therewith pmbceed to any port or ports Hit 
Spam and Portugal^ or cither,’ as he jboitld be ordered by 
thefaddfreighter, hi**agents origffigns, and at atiy hr either 
of fucji port or ports as he fliould be ordered as aforefaid 
{hould make a right and true delivery of the the 

faid outward goods, agreeably to bills of lading that Jhmtld 

haise beenfignedfor the fame; and having completed fuch 

» 

delivery, fliould load at any port or ports in Spain and Por¬ 
tugal, or either, as he fhould be directed by the freighter,’ 
his agents or afligns, fuch goods as the faid freighter,^ his 
agents or afligns, fliould think fit; and return therewith to 
London, and there make a right and true delivery of the 
•whole of the koihciuafd gootls, agreeably#} the bills of la- 
di^S» (the a£t of God, the king's enemies, reftraint of 
pridfces, fire, ^ and the dangers of the *feas, See., ex¬ 
cepted.) Alfo, the majler thereby agreed to receive on board 
the faid brig at London, two fupercargpgg to bt appointed by 
the freighter , and to convey them as Cabin paflengers to* 
Spain or Portugal , or either, and„yjback to London, free 
of paffage-money. In confideration whereof, and of 
every thing above mentioned, the freighter covenanted 
that he, his executors, &c., agents or afligns, would em¬ 
ploy the faid brig under the conditions- aforefaid, and 
would load the outward c^t an d difeharge the fame in 
Spain and Portugal, or either; and would in Spain and 
Portugal, «vor either, fbad the homevt ar^ toargo dif¬ 
eharge the fame at London,; and would pay to the com¬ 
mander in full Jpr the freight of the faid veflbl for the 
voyage aforefaid, at the rate of it. ior. for ton per month 
from the 5th of OStobcr $08, until the delivery*'of the 
homeward cargo at Londvt\ part of the freight to be 
paid before the brig left London , &c., and the remainder 
0ft fhe right and true delivery df the homeward cargo at 

10 London: 
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'London. And to the true performance of pil #nd#wry 
die foregoing covenants opt the part and behalf of die 
faitf parti#* refpe&ively, tl^y hound > them reives# 1 their 
hui^sS, executors, Ac., each to the other in t&e penal 
yh/^d/' ^ gol. And by a memorandum at the foot of the 
charter-party it was agreed, that in cafe the freighter or 
hit afiigiu ihouhl thmh piopei to remove the brig to any 
other port than that in winch fhe fhould have firft ar¬ 
rived. for the puxpofc of dii charging her cargo*, then he 
fhould pay all poit-chaTges and pilotage arifing there¬ 
from. The plaintiff then averred that ke wat ordered by 
<(i fnigh tit tj procud with th » fud brig to Lifbon in Por¬ 
tugal; and thereupon the L.d bug beipg tight, &c. and 
proper!) fitted, victualled, and manned for the faid vofjp 
age, die plaintiff immedi itelv received on board heyifct 

y 

London fuch gooffs ai the fir' ighter thought fit to load, 
«nd bung dtj))auLd^JaiUd 'With convey (not la) mg with the 
tnjl comoy) liom Enghtud to Lijbon, and there made a 

* ipfy and tine dth otry^ th \u! At oj tht outward mi go 
i^rutibly to the lAh tj hiding that had bet n figned fof the 

• one ; and that the plaintiff, having completed fuch deli- 
vuy alteiwardv took, on board the faid bug at Lijbtn fuch 
<jood* as the fuighter thought fit, and returned theie- 
uith dire& to London^ wheie he rnade a tight and true 

m 

delivery of the whit uj t& ho rm want agreeably to the 
bills + jpf lading iignpd ior the fame; and then he averred 
that the freight amounted at thy rate agreed upon by thy 
charter-party to 1050/. &c. ^ 

Tjic 2,d count was general, for fo much’money due foi 
freight, &c. A third wat» fo*, the life and hire of the 
veff^i; and tliere were other comrffon counts. / 

Til* defendant pleaded foveral pleas to the firft etiunt, 
1. That after making the Charter-party, the plaintiff as 

matter 
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mafUr took on board the *brig at London a Cargo loaded 
by the defendant, as freighter, and vat therewith dif- 
t patched and ordered by the freighter Immediately to pro¬ 
ceed and join the firji convoy that ftiould fail from Eng- 
land for Portugal) and to make a delivery of of 

the faid outward cargo, agreeably to bills of lading 
figned for the fame, at Lijbon: and that after the brig was 
lo loaded, the jirjl convoy failed from England for Por¬ 
tugal, to wit, from Portfmouth to Li/bon, whereof the 
plaintiff had notice: yet, though neither wind nor w< a- 
ther prevented the fame, the plaintiff did not proceed and 
join fuch firjt convoy but neglected fo to do. adly, That 
after the mafter had been ordered by the freighter to 
js&oceed to Lijbon, and after the brig wasdifpatched, and 
lliS failed from London , and before her arrival at Lijbon) 
the defendant, as freighter , countermanded the faid order fo 
byTum given to the plaintiff to proqgjpd in the faid brig to 
Lijbon, and ordered him not to proceed with it to Lifhon , 
hut to proceed therewith to Gibraltar w Spain, and there to 
make delivery of the cargo: yet the plaintiff, though 
wind and weather permitted, did not proceed to Gibral¬ 
tar , but refufed fo to do. 3dly, The defendant, protejl - 
ing that the plaintiff was not ordered by him, the 
freighter, to proceed with the brig to Lijbon , pleaded 
that after (he was difpatched andhad failed from London , 
and before her arrival at Lijbon , the defendant, as 
freighter, ordered the plaintiff to proceed with her to 
Gibraltar) and there make delivery of the cargo: and 
then it alleged a breach of this I aft-mentioned order. 
4thly,That though the plaintiff took on board the brig at 
fO&Jbon the goods mentioned in the firft count, and re¬ 
turned therewith to London ; yet the plaintiff did not then 
make a right and true delivery of the whole of the home- 

13 ward 
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ward cargo, agreeably to the bills of lading figged for the 
fame. 5thly, tliat though the plaintiff took on board the 
. Wg q&fijbon the fajd goods, &c., and tliough ifae goods 
“were lljipped on board her in good order and well condi¬ 
tion ed * a nd though the plaintiff thereupon figned bills of 
ladingln refpeft of the faid goods, and thereby under* 
took to deliver them to the defdhdant or his afligns tn like 
good order-arid well conditioned at London} (the dangers of 
the feas only excepted,) and though die plaintiff did re- 

J* 

turn with the fiftjd goods to Lpndfa, and delivered the 
fame there to the defendantyet the plaintiff did not 
there deliver the goods to the defendant in like good order 
end u ell conditioned as tl f-me it ere in whin Jhipped on 
board the /aid brig} but in a much worfe ordtfr and con¬ 
dition, and in a damaged and injured ftate occafoned ^ the 
negligence cf the plaintiff aud Its frzants in the courfe of 
the voyage, wKilft the goods were on board the brig, and 
not by the dangeiPof the feas, 8k c. : without this , that 
the plaintff did male <y tight and true dt It very of the whole 
of the fatd ho/neu ard goods, agreeably to the bills of lading 
which had been figned for the fame, in manner and form 
as alleged in the firft count. And to the general counts 
in the declaration the defendant pleaded nil debet. 

To the firft and third pleas the plaintiff demurred ge¬ 
nerally. To the fecond he replied, that after the defend¬ 
ant had countermanded the order given by him to the 
plaintiff to proceed with the brig to Lnjbon , and bad or¬ 
dered the plaintiff not to proceed to Lifbon, the defendant 
again ordered the plaintff to proceed with the brig fo loaded 
to Lifbon, and there make delivery of the faid goods accord¬ 
ing to the charter~pai;ty. To this plea the defendan$*re- 
joined \ traverfing, that after he had countermanded the 
erder to proceed in the brig to Lifbon , as in the 2d plea 
Vol. XII. C c mentioned. 
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mentioned, he again ordered the plaintiff to proceed 
with her to Lijbon, and there make a delivery of the cargo# 
as ftated in the replication : on which iflue was joined. 
On the 4th plea ifTue was alfo joined. To die 5th the 
plaintiff replied, as before, that he did make a rj^|it and 
true delivery of the whole of the faid homeward goods, 
agreeably to the bills of lading figned for the fame, in 
manner and form as alleged in the fil'd count of the de¬ 
claration : on which ifluc was joined. And iifue was 
alfo joined on the nil deb^t pleaded the common 
counts. 

At the trial of the iffues certain quodions arofe, which 
were brought in difeudion before the Court on a rule .for 
a new trial moved for at the beginning id the term, and 
which was difpofed of on this day after the argument on 
the demurrers. 


Tacitly, in fupportof the demon or to the fird plea, con¬ 
tended that the fading wiih the fnJl cor.vov was not a 
condition precedent to the plaintiff's light to recover 
freight, as fot up in defence hv the firh plea; the voy¬ 
age having been performed, and the oi:tvv«.rd and home¬ 
ward cargoes delivered to the fr eighter's orders. lie re¬ 
ferred tv* (he rule laid down in Boone v. I'.pr(a), and re¬ 
cognized in Hall v. Cazemve {b ), tint where mutual co¬ 
venants go only to a part of tbt 101 iji deration on both fides,. 
where a breach may be paid lor in damages, there the 
defendant has a remedy on the plaintiff's covenant, and 
Jljall not plead it as a cundil'cn precedent: and likened this 
to Co?fable v. Clcbcrie (c), cited by Lawrence J. in Hall 

(a) B. R., E 17 Geo 3. 1 H. P.lac. 2.73. ». and in CamphU v. Jones, 

GTerfn Rep. r? 3. 

(*) 4 484* (c) Palm. 397. * 
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V# Cazenove, where the covenant being to fail with the . i8io. 

next wind upon a certain voyage, the defendant traverfed u " r 

.... . Davidso* 

that the fhip did fail with the next wind; which was eg**r£ 
over-ruled upon demurrer, as immaterial againit a 
demanc^for freight after the voyage performed. And 
he alfo referred to Havelock v. Geddes (a), the laft re¬ 
ported cafe on the fubject of a condition precedent in a „ 
charter-party, to the fame effeCt. [Lord Ellcnborough C.J. 
then laid, that the Court would hear from the defend¬ 
ant’s counfel, whfeicr this cafe were diRinguifluble from 
thofe cited,where the ijuellion had been fully considered.] 

.Secondly, lie contended upon the demurrer to the third 
plea, that fuch plea was cleaily bad : it did not deny that 
the plaintiff was ordered by the defendant as freighter to 
proceed with the brig to L.jro/i, as Rated in the declara¬ 
tion j for a proLellation of that fact is no denial of it ; 
but it avert, that ordered by the freighter to pro¬ 

ceed to GibrLtli.tr. 'Nov/ the fecund order is not incon- 
fiilcnt with the fir It, nor any countermand of it; but as 
the pleadings Rand, the plaintiff might have been ordered 
to go to both places * and the breach of the laR order is 
no anfwer to a demand of freight for the performance of 
the Ri ft. [Lord Ellc/iborou^hQ. J. Unlefs tlie lulL order 
be contradicted by the fecond, we will make the two 
orders confiRent if pedible •, and tin re being no incom¬ 
patibility upon the face oi them, they may well Rand to¬ 
gether. * * 

Latvrs , contra, upon the fecond queRion, attempted 
to (hew that the latter order was incompatible with the 
firR, as it directed the brig to proceed to a different 


place. 
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%$ p». place, t which jieceflarily fuperfeded the original deftitja* 

• "" “ tion. t [Lord BlUnbofougb C. J. Suppofmg there had 
^4%m£° K 4 een a written order to proceed to Lj/bon and Gibraltar, 
q*xuj<j. wou y not that order have fuftained the allegation in the 
deolaraticm ?J The captain was to go to fuc^port or 
ports in Spam or Portugal as he ftiould be ordere^ by the 
freighter : this refolves ltfelf into a condition precedent; 
for if the captain have difobeyed that order, he has not 
performed the voyage contracted for: the performance 
of part only may have fruftrated the Airhole intention of 
the voyage, [Le Blanc and Baylcy, Juft ices, obferved, 
$h£t the freighter and his agents had accepted the goods 
at the port where they were difcharged, and therefore 
could not now make that objection.] 1 he delivery was 
f$jbftantially different from that contracted for by the 
charter-party: and therefore, though the plaintiff might 
fue for freight in another aChon, foe cannot recover upon 
this charter-party [JBayhy J, He figned bills of lading 
for Lifbon, under the -ireighteris older, by which he 
bound himfelf to deliver the goods there to the con- 
fignees.] That might give him a remedy againft the 
freightei, who by Ins aft fubjeftcd him to fuch a refpon- 
fbiJity, for a lofs thereby occafioned: but ftill, if after 
that the freighter thought proper to alter the deftination 
of the voyage, the captain was bound by his charter-party 
to pomply with the fubfcquent order. Upon the other 
point, he argued from the terms of the contraft and the 
apparent intention of the parties, that the failing with the 
frjl convoy wys a condition precedent, and not an inde¬ 
pendent covenant: it might be an objeft of the* firjl 
consequence to the fuccefs of the adventures and the 
freight was to be regulated by time, and therefore it was 
material that the voyage fljould be performed as fpeedily 
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« required by the contraft, [Lord Elknboroujrb C. L If 14 . 

That only goes to the queftion of damages $ butds there 
any thing in that which goes to the whole confideratio# f] 

The freight is covenanted to be paid in cOnfideratxoft Cff CWyhh*. 
every tSIhg before mentioned, of which the' failingWifti 
the firft convoy is one. 

Lord Ellenborough C. J. It is ufelefs to go ov& the 
farhe fubjeft ag^p, which has been io often difeufled of 
late. The failing with the firjl convoy is not a condition 

i * 

precedent; the obje£l of the contrail was the perform- 
ance of the voyage, and here it has been performed. 

The principle laid down in Bvonc v. Eyre has been recog^ 
nized in all the fubfequent cafes, that unlefs fhe non* 
performance alleged in breach of the contra& goes to fie* 
whole root and confederation of it, the covenant broken is 
not to be confider<j|®hs a condition precedent, but as a 
diftinft covenant, for the breach of which the party in- 
jured may be compenfated in damages. It is ufelefs to 
repeat all the cafes, becaufe we had the fubjedf fo fully 
before us very lately in Ritchie v. Atfonfon (a), and in the 
other cafes mentioned. Then upon the other plea; the 
queftion is whether, the fhip having beerf firft Ordered to 
proceed to IAJbon % and goods loaded, and hills < 5 f lading 
figned by the plaintiff for that port, a fubfequent order 
given by tbe freighter to go to Gibraltar be a bar to the 
plaintiff’s claim for the freight out to Li/bon and back 
again to London. Now after the freighter’s order to the 
captain to go to Li/bon, and the latter Kbd received on 
board goods an4 executed bills pf lading for that place, 
it was not competent for the freighter to countermand 

» \») »• *$$. 
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tliat order; he could not capricioufly change the deftina* 
tion of the veffel, without recalling the bills of lading,’Or 
ait leaft offeyig fiifficient indemnity to the captain againft 
them. But nothing of that fort is ftated. The cafe then 
ltancis thus, that the freighter, after giving an order to 
the captain to go to Lijbcn, and fuffering him to bind 
himfelf by figning bills of lading to deliver goods there, 
gives him another order to go elfewhere, and make him¬ 
felf liable to actions for the breach of engagement upon 
all thofe bills of lading. This the freighter had no right 
to do; and therefore the breach of that fubfequent order 
affords no bar to the plaimifFs claim for freight for the 
voyage which he profecuted under the firfl order, and to 
Hfthe profecution of which he had bound himfelf by the 
bills of lading before he received fuch fecond order. 


Grose J. The cafes of Boone v. Byre, and Ritchie v. 
Atkinfet :, and all the others which have been mentioned, 
determine the firfl quell ion, that the failing with the firfl 
convoy was not a condition precedent, but one of feveral 
mutual covenants : and if either of the parties broke his 
covenant, the other might bring his action for it: but the 

plaintiff’s right to freight was not to depend upon that. 

' • 

As to the other queflion ; after the firfl order given to 
go to Lijbon , under which goods had been received on 
board and bills of lading figned, by which the mafter 
made himfelf liable Jo anfwer in damages to the owners 
of the goods if he did not carry them according to his 
undertaking, it cannot be permitted to the freighter to 
countermand the voyage,* and make the mafter liable to 
a&ions by thofe to whom lie had fo bound himfelf. 


Le Blanc 



in the Fiftieth Year of GEORGE III. 

* 

Le Blanc and Bayley, Juftices, agreed in awarding 
judgment for the plaintiff on the demurrers. 

The report of the evidence on the rule fei* a new trial 
was afterwards read ; when it appeared that after the iV- 
tmna was chartered flic took in her cargo for Li/bon by 
order of the defendant, and the plaintiff iigned bills of 
lading accordingly for that port. She cleared out and 
left the river Thames on the 31ft of October 1808, and 
arrived at Portfmouth to join convoy on the iff of No¬ 
vember y and on the 7th received failing inflru£tions from 
the convoy. The fleet .if cei wards waited at Spit head for 
a wind till the 29th, when they failed ; but the Pomona 
miffed the convoy, and was obliged to bring up again i|^, 
Lymingto/t road on the 1 ll of December, and while’ file 
was lying there the defendant came from London, and 
told the plaintiff that infiead of going to lAJbon he fhoukl 
go to Gibraltar. The plaintiff objected, that he was 
bound by the charter-p:.n tv, by his bills of lading which 
he had figned, and by his clearance, to go firlt to Lijbsn , 
and he had alio three cabin pallengers for Life or. •, and 
after the defendant’s departure and return to Lo .d,u,t he 
plaintiff repeated his objections to Stout , the defendant’s 
agent and fupercargo, who fill] urged the plaintiff to go to 
Gibraltar; and the plaintiff declared that lie would not go to 
Gibraltar without a written order from Sl:ut, which the iat- 
ter then gave him : but a few days afterwards Steal required 
the written order to be returned to him, which he tore 
in pieces, not cliufing to take a pevfonal refponfibility on 
himfelf, as the plaintiff refufed to go to Gibraltar with¬ 
out fuch written order. And there was other evidence 
on the part of the plaintiff, of Stout's having finally agreed 
that the plaintiff fhould proceed to Li thou. But Stout him- 
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felf, who was examined as a witnefs, {wore-that though 
he had HO obje&ion perfonally to the plaintiff 7 * going to 
Lijbon , yet hg had never given the plaintiff to underftand 
that it was Gtoytm/s order, hut the contrary. The P&* 
mono afterwards. failed with another convoy and fleet 
on the 17th of December , and arrived in the Tagus on the 
22d; and after difeharging the outward cargo zt Lijbon, 
and taking in there a homeward cargo, for which hills of 
Jading were.figned by the plaintiff, fhe failed on her re¬ 
turn to London, and arrived there on tlie 29th of March, 
and delivered her homeward cargo. It appeared alfo that 
the cargo, confilting of chcfts of oranges, was in a good 
condition when fhipped at Lijbon; but on the Pomona* 
llhrival at London , it was found when unpacked to be much 
heated and damaged» and this was made out in evidence 
to have been occafioned by the negligence of the mafter 
and crew in not having given it fufficient ventilation 
during the voyage. The deterioration was from 10/. to 
20/. a cheft. 


On thefe fa£ts it was contended, that the plaintiff wa$ 
not entitled to recover upon this charter-party: firft, be¬ 
cause the deftination of the veffel was altered from Lijbon 
to Gibraltar by the freighter before her failing, which was 
a countermand of the firft orderand that therefore the 
voyage to Lijbon was not performed under the charter- 
party. And further, that what paffed between the mafter 
and Stout, after the departure of the defendant from Ly- 
mington Road, was no authority for refuming the original 
deftination to Lijbon , even if a fupercargo had authority, - 
cfpecially while the {hip remained at home under the • 
control of the freighter himfelf, to iffue any order in com? 
tradition to the exprefs order of the freighter himfelf) 

which 
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which authority was ftrenuoufly denied. Tothis'it was 
anfwtred, that fuppofing the freighter himielf had autho¬ 
rity to alter the deftination of the fhip, afte^bilk of la* 
dirtg figned by the mailer to deliver under the-firft orders 
which was denied; yet the fupercargo in the abfence of * 
his principal had authority to revoke that order, in the 
fame manner as the principal freighter himfelf; and’ 
that the circumftances dated amounted to fueh revoca¬ 
tion, udly, it was objefled, that the homeward cargo 
having been damaged and in part fpoilt while on board 
by the negligence of the mailer and crew, the plaintiff" 
had not made a right and true delivery of the whole of the 
goods as ftipulated by the charter-party, agreeabty 40 tht 
lills »f lading , by which he undertook to deliver the fame*! 
in like good order and well conditioned as when {hipped 
on board; and therefore that the defendant was entitled 
to a verdict on that iflue. To which it was anfwered, and 
Lord EllenboroughQ. J. ruled accordingly, that the allega¬ 
tion of having made a right and true delivery of the cargo 
was fatisfied by the delivery made of the number of cheft$ 
of fruit fhipped on board 3 ; and that if the contents of 
any of them turned out to have been damaged by the 
negligent {lowing or fubfequent want of care and proper 
ventilation by the mailer and crew, the defendant had z 
crofs a£lion to recover damages ; but*that it was no an- 
fwer to art action for the freight. Though his Lor«$ 
ihip intimated further at the trial, that if there had 
been any fpecial pTovifion in the bills of lading for the 
care or againft the negligence of the mailer and crew, 
the iflue on tjie 4th fpecial plea might have let the de¬ 
fendant into the proof of the negligence: but the iflue 
being general on the fa£l of a right and true delivery of 
the goods according to the bills of ladings it was to be taken 
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in a narrow and reftrained fenfe, fuch as in his own ex¬ 
perience it had always received, as meaning a right and 
true deliveaj^ of the entire number of chefts or packages 
fhipped onboard, as fpecified in the bills of lading. 
Upon the other point his Lordfhip left it to the jury, 
whether in point of fa£t Stout the fupercargo had ulti¬ 
mately concurred with the matter in the original defti- 
nation of the veflel to Ltjhon; referring lor future confi- 
deration whether he had authority fo to do ; fuppofing, 
which was a qucflion for the opinion of the Court in 
Bank upon another part of flit* record, that the freighter 
himfeif had authority to change the original deftination 


, of the voyage at that period and under the circumftanccs 
k of the cafe. And the jury upon the whole found a ver¬ 


dict for the plaintifF. 


Garroiv on a former dnv of this term moved for a 

4 

new trial upon both the points, which had been made at 
the trial: 

But the Court only granted him a rule upon the 
firft, as to the authority of the fupercargo to alter the 
deftination of the veflel in the abfcncc of his princi- 
: Lord Eilenborcurh C. J. faying that if fuch authority 
did refide in Stout as fupercargo, the jury found that he had 
exercifed it. Upon the other point all the Court were 
fatisfied that the right and true delivery of the goods ac¬ 
cording to the bills of lading was fatisfied for the pur- 
pofe of this action by the delivery of the entire number 
of chefts, which had been received by the owners and 
that the deteriorated ftate of their contents, owing to the 
negligence of the maftcr in not giving them fuftlcient 
ventilation, was no anfvrer to this action. Bay ley J. ad¬ 
ded, that if the like good condition of the cargo when 

delivered 
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delivered as when (hipped were a condition precedent to 
the right to recover the freight, then if the goods were 
damaged to the extent only of a farthing, the maftcr 
would not be entitled to recover any freight^j^which never 
could have been the intention of the contrafling parties. 

And now, after the demurrers were difpofed of, and the 
report of the evidence had been read, on the motion for 
the new trial, Lord Elletiborougb C. J. afked, how after 
the dccifion of the Court this morning on the demurrer 
to the third plea as to the authority of the freighter him- 
felf to alter the original deftinution, the ifliie upon the 
replication to the fecond plea could be material ? But 
the defendant's coutidl, confidcring him entitled to liave!^ 
had that iilue found for him at the trial, (which.would 
at lead affect the cods) would not wave the rule. 

The Attorney-General, Pe.rh, and Tacitly, therefore, lliortly 
(hewed caufe againd the rule,and infided upon the autho¬ 
rity of the fupercargo to countermand in the abfence of 
his principal the order to go to G'.bi-altar, and to order the 
mailer to go to Lijbon, to which he was originally dedined. 
They obferved upon the provisions in the charter-party, 
whereby thema ftH exprefsly covenanted to receive the fu¬ 
percargo on board, and to proceed to Spain or Portugal as 
lie fhould be ordered by the freighter, his agents or ajfigim 
And they contended for fucli ail authority upon the ge¬ 
neral nature of a fupercargo’s appointment, when not 
obvioufly reftrained by the contract of his principal, the 
nature of tire voyage or other fpecial circumft&nccs $ and 
infided that at all events, the fafl of his having given an 
order to proceed to Lijbon, which was found by the jury, 
decided the ifiue in queftion. 
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Garrowt Marryat , arid Lawes % contra, contended tHa? 

j / % , * 1 . > . T , ■* i ' 

the orcer given to the m after by the fupercargo to go to 
Ltjb»n (taking it to have been fo found by the jury) was 
not binding^.! the defendant, and therefore he did not 
give fuch order in the terms of the iffue. A fupercargo 
has no authority to give an order in exprefs contradiction 
to a recent order given by his principal, without any 
change of circumltances, and while the ihip remains at 
home, and immediate reference can be had to the princi¬ 
pal himfelf. The general nature of a fupercargo** au¬ 
thority arifes from neceflity when he is abfent with the 
ihip in foreign parts, out of the reach of immediate com¬ 
munication with his principal, and obliged often to a£l 
$tm the fpur of the occaficn for the benefit of the adven¬ 
ture which he fuperintends : The immediate objeft of 
his appointment is to control the fale of the cargo when 
it arrives at its port of deftination, but not to alter the 
deftination ltfelf ; and ftill lefs, while the {hip remains in 
a port at home within reach of the perfonal eontfol of the 
prmci A al, 

> ' 


Lord Ellenborough C. J. The charter-party im¬ 
ports that the freighter might by liimfefJ* or his agent or¬ 
der the’deftination of the {hip and C%> to any port in * 
Spain or Portugal. Stout is found to have in fa& given 
* final order in this cafe to proceed to Lifion j and the 
queftion is, whether he be fuch an agent as will bind the 
defendant for tins purpofe. It was proved that he was 
appointed by the defendant his fupercargo. A faper- 
cargo, uhlefs his authority be exprefsly or impliedly re¬ 
trained, «muft from the nature of his employment beki- 
. yefted with a complete control over the cargo and every 
thing which immediately concerns it: that muft embrace 

* its 
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its deftifiation. „ Then unlefs the fupe rear go’s general 
powef was reftrained by ; ny thing in this cafe from vary¬ 
ing the voyage within the Hmits agreed -n the charter- 
party, he muft be taken to have had in fa& he 

exercifed it in this cafe. The only queftion is whether* as 
the defendant himfelf had recently before come down to 
JLymingtpn , and had directed the defendant to go to Gibral¬ 
tar, that reftrained the fupercargo’s general authority ? 
But I do not fee how that circumftance could reftrain it. 
It is neceffary from the nature of his agency that ho 
(hould have power to alter the deftination of the cargo, 
particularly in time of war. He may receive recent in¬ 
telligence that the port of deftinatiqn laft fixed by his 
principal is blockaded ; or other circumftance* not left 
Important to the fuccels of the adventure may intervene. 
Then if he had fuch a power from the nature of his 
employment, and there was no fpecial reftraint of his au¬ 
thority in this cafe, and he did in fa& change the deft** 
jnaUOn from Gibraltar to Lijbsn, cadet queilio. 

T 

Grose J. was of the fame opinion. 

Lb Blanc Jp From the nature of the appointment 
of a fupercargo*where he is on board the flap and tire 
freighter is abfent, it follows that he fliould have the 
fame power in this refpeiS as the freighter himfelf j for 
he is to take advantage of every circumftance as it arifes, 
to a£t for the benefit of his employer in the adventure. 
Ifr indeed the charter-party had been made for a certain 
voyage, that would be a very different confidcration; 
but I underftand this charter-party as giving the freighter 
authority (unlefs reftrained by circumftanecs, fuch as we 
bare before .decided upon) from time to time, by himfelf 
. f o or 


sw 
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or his agenj®, to alter the deftinaticm of the^ffel and 
cafgo within the limits affigned, 

Bayley The power of a ftipercargo will depend 
much on the nature of the voyage. Here the defti- 
nation was not fixed at the time the charter-party was 
executed, but it was afterwards to be fixed by the 
freighter or his agents. That ffiews that fome alteration 
of the deftination was looked to in the courfe of the 
voyage: The parties feem to have contemplated that 
circumftances might afterwards occur to make it prudent 
to alter the deftination. Circumltances did occur which 
firft induced the defendant to alter the deftinafrion from 
'JLiJbot: to Gibraltar , and he altered it accordingly : then 
his agent who was as fupercargo entruded by him with 
the control of the cargo, had in his abfence the fame 
power as his principal to alter it again, and he ordered 
the matter to go to Lijbon as originally intended. 

Rule difSliarged. 


Friday f 
*May 25th. 


Hopkins agamjl VaugHan. 


A defendant 
cannot be held 
to fpeciai bail 
on an affidavit 
ifoting hrWto 
be indebted to 
the plamt.ff in 
fo much for 
good* bargained 
end fold, w.ih- 
out alfo faying 
delivered* 


r JTHE defendant having been arreded and committed to 
cudody for want of bail, upon an affidavit to hold to 
bail, dating him to be indebted to the plaintiff in fo much 
for goals bargained and fid by the plaintiff' t<§ Me defend¬ 
ant : Taddy on a former day obtained a rule nifi for dUk 
chargipjiphim on filing common bail, and dated that there 
was no precedent of an affidavit to hold to bail for goods 
bargained and fold merely, without its going on to allege 
that they were delivered to the defendant, Comyn op- 
8 pofed 
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pofed the fule, oa the principle that as an a cl ion of inde¬ 
bitatus affumpfit would lie far goods bargained and fold# 
fuch an affidavit of the debt mu ft ncceffarily be good. 
And he cited Slade's cafe ( a), and Dy. 30.^^Jj|fliewthAt 
debt lies upon fuch a contrail j and Knight v. Hopper (H ) 9 
and Sheph. Touch. 222. (c) that the property paffes on 
the fale. 


1810. 


* 

Horxiw* 

agamji 


The Court , however, dire&ed the matter to ftand over 
till inquiry had been made whether there were any pre¬ 
cedent of a defendant held to bail on fuch an affidavit, 
intimating that they were not inclined to extend the 
practice beyond what had prevailed : and adverting to 
the abufes which had crept in, without obfervation, of 
holding perfons to bail in trover ; which abule had been 
lately reformed by the Court. And Ld. Tilenborough C. J. 
faid that there was a man-rial difference in this refpedl 
between the calc of g°ods iold and delivered , and that of 
goods only bargained and iold. I11 tne one cafe the 
owner having parted with ins goods is entitled abiolutely 
to the price; in the other, where the goods are not deli¬ 
vered, he is entitled only to recover the difference in 
damages between the value of the goods and, the price 
agreed on. And by BayLy J. There is no reafcyi why 
the plaintiff ihould have the fccurity of the defendant's 
body under arreft, and alfo retain the fecurity of the 
goods in his own hands. 

Alter in-.ffcify made, it now appeared, that in fa£t 
thete had been infttmccs of defendants liolden to bail 
upon fuch affidavits ; but they had paffed withoi0oppo- 
fition, and this was the firft inftance in which the atten- 

(a) 4 Rtf. 93, 4. 5. (£) Styw* 647. (t) 5tl» edit. ch. 10. 

tion 
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*»* of *o 4 ut fubjyft.! «%«■ 

,| 5 are tte adverting pjfinpijpally 19 *he Jwdfcifc 6f 

holding a^party to bad jfipr th^ value of good# f<dd by onfe 
who at t ^p pae time retained <h« fecm% $ *be fome 
goods in gpp pwn hands, made the 4 ( M j 

f Hide ab^ftfe. 


&utay, 
may ajth* 


Sir , 1 *heophilus Metcalf, fiart. and Others 

againft Braun* 


a bond given di f p'HIS was an a£Hon on a bond for 2000/., dated flu* 

irupee? to k LUr J* A _ , 


the faithful ier*- iBth' of June 1803, whereby the defendant, aV 
toX g£ te£l farety for T. H. Wtlkinfin, together with Wifktnfm and 
^who vrtre’no ^* another furety, bound themfclves jointly and feverally to 
corporation, » the plaintiffs and two other*?, defcribed in fuch bond as? 

tv fV f everi tf * rt ift* cs °f tf' e Globe Infttrance Company, or to 

of faithful fer- their certain'attormes, executors, admittiftratorS*, or af- 

committed'at^ figns i with a condition, reciting, that whereas fPtlkinfon 

hifctmrinuancif was' chofen and admitted into the fervice the Globe 

theaauaTe**^ dihfurance Company s the condition of the obligation Was, 

ing body of per-*, if Wilkin fen fliould from time to time and at aft 
ions carrying on » 

the fame buii-, * times thereafter, during his continuance in the fervice of the 
fame name, not- faid company , faithfully perform the faid fervice, and all 
adnylntermt- ' other 'fervices of the faid company wherein he fhould be 
theonginaPemployed, and fhould, as loon as requited, deliver in 
hoiderj^f the * writing a true account of all monies, &c.*wfcich in the 


cr t«a^r, the fervice fhould corpe to his hands on Mount of the 


lhartd&dcath 
ortaaPKr, thj 

Intention of the . 

•parties 10 the . faid pomp any, and pay over the balance to Che uid CWn- 
Sgapparentto' pany, or to fuch perfon .as the faid compenp, or the cRirt 

S 7 e?v ice to* dirifetors thereof, for the tint* bemg 4 ihotsld appoint; 

be performed to , t. 

the company at * 

a fluctuating bo^|^.jpn# tbejipttfrwjfptiaij «f tfte tnj/fecf/emoving; alf legal and technical 0 t- 
ficuluee to fuch a contract Wiade with, or fuit mftuuted by, the company themfdvca » a 
natuivl body. 

and 
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find Ihouaindemmf/'the faid ISompany* Sind Hie dire&ors, 
and alt other members thereof' from all lofiesj aftidns, cofts. 
See. and ex pences which might he fued or profecuted 
agaittft them, or which the faid company^*#! any mem¬ 
ber or members thereof, ftiould or might bear, &c. by 
reafon of any thing done or neglected, &c. by WilHnfon 
in or during his faid fervice 5 then the obligation to be void. 
To this there were pleas of non eft fadtum, and of per¬ 
formance, &c.: and the replication affigned breaches, 
m not paying over different fums received by WilHnfon 
for the company; on which iffues were taken: and it 
was agreed at the trial, that if the plaintiffs were entitled 
to recover at all, the amount of the damages fuftained 
upon thofe breaches (hould be referred to arbitrators. 

But the principal queftion was, whether, as during the 
time that Wilkinfon continued in the fervice of the com¬ 
pany as fecretary, which was from the date of the bond till 
December 1808, many of the members were changed {a) 
by deatlfttmd transfer of (hares, the plaintiffs were entitled 
to recover at all upon this bond ? The plaintiffs* took a 
verdi£i pro forma at the trial, and liberty was given to 
the defendant to move the Court to fet afide that verdi£1, 
and enter a nonfuit. 

The Attorney-General accordingly obtained* a rule 
nifi fbr this purpofe on the firft day of the term* 
when He opened the queftion, and dated that the Globe 
Infurancq^jCompany was not a corporation, but by an, 

» of the prefent king the company are enabled to 
£tnd bqfjgfued by its treafurer: and he pointed to 
the difficulties which refulted on this and other OccaGons . 
from this anomalous defeription of body politic. For not 
being a corporation, the law can only look to the com* 

(a) The flu filiation was proved to be from 50 to t«e Ift every year. 

Vot. XII. P d pany 
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pahy as individuals, and therefore' a contra# entered 
into by tKdmv or> by others oh their behalf, cMr’Ohlybe 
confcttted as* a contract with fo many hundredindivi- 
duals, and fundi be governed by the fame rales <*£ law 
as if the individual members had contra&ed in their own 
names. Hence much confufion and perpierity and 
many inconveniencies muft, no doubt, arife, whkrhcould 
Only be Solved by applying to thefe bodies the char adders 
Of Unity arid pefpetuity attributed by law only to corpora* 
tiotts j which could not be done And he deduced this con- 
feqUence from confide ring tlie company in legal ftri&r»efs 
Only as fo many individual partners con trailing witli the • 
defendant, tliat upon any change of the then exifting part* 
ners or members -with whom the contract was made, the 
obligation was gone, according to all the cafes {a). 


, Lord Elx.ukbob.ough C. J. then pointed to a diftinc- 
tioa in this cafe, that here was no queftion as to 
the perfons to whom the obligation was made :$die only 
quell ion was as to the deicription of perfons to whom 
the fervice was conditioned to be performed, (who are 
described to be the Globe Infurance Company \) wlrether 
the obligors mu ft not be taken by that deicription td have 
intended thofe who compofe the company for the time 
beingt which latter words occur in the condition, the 
whole of which feems to point at the fame meaning. 


V. 


* ■ Garrow, Topping, arid Taddy, now (hewed citafe againft 
the rule, and obferved that the bond had been takeJ^b 
truftees for the benefit of the company, on accOmtt of 
4 heir not being a corporation, nor under legillatiVe ap- 


(a) Vide Strange v. Lee, 3 Eafl, 484.-where all the prior cafe* arc 
collvded j and Dante v. Girjltr, a *V c «i 34, 


6 


pointment 
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fe® •? 11 ^ $>y their ii^afurer at the 

time' when the: bond was executed: butthe interpofmon 
cff fcruftees, who now fue,obviates all the lfgsd difficul¬ 
ties which ! have exited in. other eafeg, «5# brings the 
cafe to a tpieftion of mere intention, whether by the de* 
fciiption of the company to whom the fervice was ta be 
performed, the members for the time being were not 
necedarily meant. In fome of the cafes reliance was 
had on the circusnftance that the obligor might have 
been induced to eafcr into the obligation to fectire the 
fidelity of a cleik to the houfe or firm of the obligees 

m 

* from his knowledge of and reliance on the particular 
partners at the time, to whom the faithful fervice was fe* 
cared, that they would ufe due diligence to prevent or 
fpeedily to detect any malverfation of their clerks; but 
that argument canno^ apply to the cafe of a known fhift- 
ing fbciety compofed of an indefinite or very numerous 
body of perfons, the members of which every perfon mud 
know Wj$re liable to be changed every day. This cafe* 
therefore, is ftronger than that of Barclay and Others v* 
Lucas (a), where the obligation was to the plaintiffs by 
name f 1 but the condition, reciting that the clerk was to 
be taken into their fervice and employ as a clerk in their 
Jhop and covnting-bmfcy it was held not to be afie&ed by 
their taking another partner into their houfe. Unlefs it 
can b*e find.that company cannot mean in legal acceptation 
.9 fluctuating body, the Court will underhand the word 
*S,jtOCCU«f in the condition of this bond in the fan^e 
thakevery body elfe mull have underftood it at 
the,time.. * 
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The Atiornty-General) Parity IVtgley i, and Comyn, contra^ 
relied upon the fame general arguments which were be- 
fore urged in moving for the rule» and anfwered further, 
that as the Jaw only recognized corporate and natural 
bodies, the word company muft be taken in its legal fenfe 
to mean the then exifting natural perfons of whom the 
company was compofed at the time it. was executed* 
[Lord Kllenhorough C. J. Why may it not have been ufed 
in. its popular fcnfe l May not a bond be taken in the 
name of a truftee to feeurc the fervice of one to the oe- 
cafionai fubfcribers to a public room That would 
defcribe in the terms of it a fluctuating body* If tills 
bond do not ceafe to communicate benefit to part of the 
body going out, it cannot in juftice communicate benefit 
toothers coming into the company after it was executed* 
Now fuppofing the body confined 20 perfons at that 
time, 10 of whom went out the hcxl year j it cannot be 
doubted that any perfon having demands on the com¬ 
pany, e. g. a carpenter, for work done in their office 
while thofe 10 continued members, might fue them, as 
well as the ten who remained in : and it would be no 
imfwer that the credit was given to the company* and not 
to the individuals, and that the 10 had ceafed to be 
members. Nor would it vary the cafe that the credit 
had been placed in the creditor’s books to the Globe In- 
furatice Company , or that the parties fo meant it, and did 
not contemplate the legal diilinCtion now in difeuflion \ for 
when an action was brought to recover the debt, the 
company not being a corporation, it could only ife 
brought againft the individual members at the time of 
the debt contracted. Tf Wilkinfon then received money 
of the company to pay fuch a demand at the time, and 

5 embezzled 
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embezzled it, thofe perfons who would continue liable 
to the original creditor, though they had ceafed after¬ 
wards to be members, would have a righ? to be iildem- 
tiified by the obligors. Oh the other hand, to fay that 
the bond fhall include all perfons who lhall have been 
members of the company at any time during the exift- 
ence of the bond would make it a monftrous anomaly. 



Lord ElLenboro^gh C. J. We -cannot enhance the 
obligation beyond the terms of it; the only queftion, 
therefore, is upon the fair meaning of the terms ufed in 
it; and we muft put upon the word company the fenfe 
in which the parties themfelves ufed it in this inflru- 
ment. Wc could not, indeed, invert the rules of law to 
enable perfons to fue as a body or company who are not 
a corporation ; but here the bond has been given to truf- 
tees, who are under no difficulty of fuing upon it in their 
own names; and the only queftion is as to the deferip- 
tion of‘perfons meant to be defignated under the term 
company. I will begin, therefore, by trariflaring that word 
according to the fubjeCt-matter, namely, the Globe In- 
furance Company: it meant a fluctuating or fucceffive 
body of perfons who fliould from time to time be carry-, 
ing on the bufinefs of infurance under the naffie of the 
Globe Infurance Company. Now fuppofe a bond given, 
to a truftee to fecure the performance of certain fervices 
to the commoners of fuch a common, would there be 

f iy difficulty in applying it to the ufe of the commoners 
r the time being, whoever they might happen to be, 
during the period for which the fervices were to be per¬ 
formed. There could be no doubt of it. Now the per¬ 
fons coriftituting this company laboured at the time under 
an imperfection to contract from the fluctuating nature 
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of their body, and therefore they conftituted feveti pd* 
foils to be truftees for them} knd whether thofe feveh 
were membe^l of the body or not is for this! purpofe’ii^ 
different. Thofe feven entered into this contra# for the 
benefit of the company 5 and if it' had not been under- 
ftood by the contracting parties that the company therein 
mentioned meant *a fluctuating company, we mnfl fup- 
poie that they contemplated that the bond might pro¬ 
bably be gone in 24hours*, which pever could have been 
meant: It mull, therefore, have been intended to fecure 
the faithful performance of the fervice to a fuceeffion of 
mailers, who might from time to time conftitute the 
company. Wilkinfon then was admitted into the fervice of 
the Globe Infurance Company; the parties well know¬ 
ing that a body fo conftituted would be continually 
changing and fluctuating : and they looked to his u con¬ 
tinuance in the fervice of the faid company ; M which could 

► 

not mean a continuing in the fervice of the fame indi¬ 
viduals, fome of whom might be changed before the 
wax on the bond was cold; hut mu ft have meant the 
fucceffors of the perfons fo called the Globe Infurance 
Company. He is then to account to the faid company, 
that is to the fame fucceffive body; and he is to indem¬ 
nify u the company, and the directors, and all other 
members thereof from all lofles, actions, &c. which may 
be fued againft them, or which the faid company, or any 
member or member^ thereof fhould bear,” &c. by reafoii 

e which mig||| 
take place in the body. There is nothing 'contrary to 
any rule of law in fuch an agreement:' a man may well 
agree to ferve the fubferibers to the rooms at Bath. > A 
contra# with the body itfelf at large would riot liave 
dgn? \ but a contra# with the truftees for the benefit of 

the 
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the body gets rid of all the difficulty. t So,'if a <£bntrsfi& • X.8,lp.- 

yere made with the commoners themfelves of ?a -certain TTTT, 
common, the fucceffive commoners could Hot come into 
court and fue upon the contract, but a #uft may . he 
created for fuch a body which would extend to thole 
who were iucceflively, clothed with the right of the orb* 
ginal body. However anomalous, therefore, the body 
may be, if we can get at the intent of the contracting 
parties in their description of it, there is nothing illegal 
in fuch a contrail. Nor does our opinion clafli with any 
of the cafes which have proceeded upon the terms of the 
refpeftive bonds. A bond to A. cannot be extended to 
A. and B. f unlefs, as in Barclay v. Lucas y the terms of the 
bond may be taken to explain fuch an intention. It may 
be even thought that there was greater difficulty in that 
cafe than in the prefent *, but I only col left from it the 
principle on which it profeflbs to proceed, which was 
the apparent intention of the parties at the time of en¬ 
tering into the contraft to provide for a fervice to a 
changeable body carrying on the fame concern. In the 
prefent cafe the intent appears very clearly to look to 
the fervice of a fluctuating body. 

Grose J. The obligors undoubtedly meant to fecure 
the faithful lervicos of Wilkinfon to fuch perfons a9 fhould 
be called the Globe Infurance Company for the time 
being. There is no fraud, nor inconvenience, nor any 
illegal in this; the truftces, therefore, to whom 
the bond is given, may fue upon it: and to determine" 
otherwise would be to violate the manifeft intention of 
the parties. 
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Lr B^anc J. .The-difficulty raifed in die atgumeot 
lies in confidering this as if it were a bond given tothp 
company* and* was now to be enforced in a fuit brought, 
by themfelveq ; but that difficulty was gotten rid of by 
the fubftitution of the truftees as the obligees of the. 
bond in the place of the company $ and the only cjuef- 
tion now is as to the intent 6f the parties in the descrip¬ 
tion of the company , to whom the fervice was to be per¬ 
formed. Now the perfons in contemplation to be fecured 
were the owners of ffiares in this company, which, from 
their numbers, mull neceflarily vary almoft every day; and 
in confequence the obligors muft have intended to be¬ 
come bound for IVilkmfon $ fervice to fuch perfons as 
ihould be denominated the Globe hifurance Company , fo 
fo long as they continued owners of fhares in that com¬ 
pany. I can fee no obje£lion to an obligation to a trus¬ 
tee conditioned for the faithful fervice of one to fuch 
perfons as ffiould be partners in Child *s Banking-houfe* 
while they continued partners j and this is in effect the 
fame thing. 


Baylily J. This bond muffi receive fuch a conftruc- 
tion the parties meant it to have at the time they en¬ 
tered into it: and I muft confider that they meant to 
fecure Wilk'wfon *s faithful fervice to fuch perfons as the 
company for the time being ffiould conlift of: the obli¬ 
gation ’was to be co-extenfive with the fervice which he t 

0 

continued to perform to the company called the Globe 
Infurance Cofhpany. If this were not fo, the Cngle ^ 
change of one out of 900 perfons would have put an end 
to the obligation, and the probability was that in a week 

or a month after the execution of the bond fome>one 

* » 

perfon would drop off. Now it is impoffible to confider ■ 
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tll&lorfb (hurt a time only the continuanceof thefervice 
fhould have been in the contemplation of the one party, ■ 
or the refponfibility attached to it in that df the other. 
In Barclay v. Lucas the obligation" was undefftood as in¬ 
tended to fecure the fervice to fuch perfons as fhould ' 
become partners in the fame houfe of trade. This mode 
of confidering the cafe gets rid of the* difficulty flatted ' 
in the argument, that if it were extended beyond th^*" 
continuance of the then exifting members of the body, 
it fhould include all who then were and fhould there¬ 
after become members: but it meant only the company 
for the time being, which gets rid of the difficulty. 


iSxo. 


. 

Lmjiv. 


Rule difeharged. 


Crosby againji Leng, 

^HIS was an a£lion for an affault, very aggravated in 
its kind, which was tried before Lv Blanc J. at the 
lall affizes at Yorl, when a verdict w is given for the 
Plaintiff for,*oo/. damages, f«bje& to the opinion of the- 
Court upon a point of law whV : was referred. And Park 
having moved, by leave, at the beginning of the term for 
a rule to enter a nonfuit, in order to bring the queftion 
before the Court, Lc Blanc J. now reported fhortly that 
the affault was proved at the trial to have been committed 
under fuch circumftances as in his judgment would have 
amounted to a (tabbing within the a£t of the 43 G . 3, r.58. j 
which makes it a capital felony wilfully, maliciburfly, and 
unlawfully, to flab, wijth intent to murder,maim,disfigure, 
or difable any perfon, &c., where, if death had enfued, the 
cafe would in law have amounted to murder : and he faid 
that he fhould have fo left the cafe to a ; ury on the trial of 


Jgy iSrh. 

After an ac¬ 
quittal of tbc 
t! IcncJjnt 
upon an mdift. 
mi"' for a fclo~ 
ihcus affault 
upon the plain- 
*>tf !»y itahbing 
him, the plain* 
nif nna) main¬ 
tain trefpafi to 
recover du~ 
m»5es for the 
civil injury, if 
he be.not {hewn 
to have colluded 
in procuring 
fuch acquittal. 


an 
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1810- an indictment for the felony j, but that in thi,* 

-' peared by a record produced in court, an the part of the 

'agatnji plaintiff, thU the defendant had been before tried for the 

% m & h 81 

felony and acquitted: and the question was whether*- a£« 
ter fuch acquittal this action lay ? 


>1 

Holroyd and J tichardfon noy oppofed the rule, add Con¬ 
tended that thl trefpafs was not entirely merged in the 
felony, but only till after the party had be^n tried for the 
felony, whether fuch trial ended in an acquittal or con¬ 
viction. The juftice of the country was then fatisfied ; 
and the doCtrine of the merger of a trefpafs in felony was 
only to flimulate the party injured to^ bring the offender 
to trial ft>r Hie public offence, and to prevent any com- 
promife of that, by denying to him, in the firft inftance, 
all retlrefs for the private injury he may have received 
from the commiftion of the felonious aCt, till the judg¬ 
ment of the law had been parted upon it; but by no 
means to away his redrefs abfolutely after the ends 
of public juftice were attained. In Markhams . Cobb (a) 
Dodridge and Whitlock > juices, (againft Jgnes J.) held 
that trefpafs for breaking th^plaintiff’s houfe and flealing 
his money lay after a conviction of the defendant for the 
burglary and felony. The fame point was adjudged by the 
Qourt upon a fpecial verdiCt in Dawkes v. C&veneigh (£}, 
aft^r a conviction for larceny, on which the conviCt hail 
his clergy, and wqs burnt in the hand, and di{charged. 
And Lord Hale (r), referring to tliefe authorities, lays it 
down, tfiat after conviction, the aCtion lies to the party 


injured, bccaufe he has profecuted. the law agaiufUthe 


[a) W Jones, 147. Noy, 81. end Latch. 144. 

{h) M. anno 165*, Sty/. 34.6. and z Jd a /. Abr. 557. 

(<■') i Halt jP. C. 546. 

offender* 
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<*6fend£r, arid there cart be rto mifchief to, the common¬ 
wealth. The'fame law then mult hold afte^ an acquittal 
0f the felony: and the objection wfiich may be urged, 
that this may lead to collufive profecutions for the pur- 
pofeof dsn acquittal, cannot hold 5 for if any collufion ap¬ 
peared, the plaintiff, in the a^ion coul4 not recover, be- 
caufe he could not avail hiqjfelf of a jffidgment procured 
by fraud, -as was held in the Duchels of KingflcJs 
cafe (a). But ..where no collufion or fraud is fliewn, the 
judgment of acquittal would be conclufive evidence in a 
collateral proceeding [b), that the party w?s iiot guilty o"f 
the felony : and fo JV. Jones , J. (c) who differed from the 
other judges in Mprkkam v. Cobb , confidered tl\at ^fter an 

O 'i' * 

acquittal of the felony, the party grieved might have his 
aCHon of trefpafs, becaufe there was no affirmation of 
record againft hiih. And in Lutterell v. Reynell and 
Others (d) y which was trefpafs for taking monies num- 
bered, the Attorney-General of counfcl For the defendants, 
though he objected as to fome of them that^the evidence, 
if true, deftroyed the plaintiff’s action, as it went to 
prove the defendants guilty 'of felony ; admitted that it 
‘.would lie againlt two of them who had been acquitted 
upon ail indictment of felony for the fame matter. «In¬ 
deed,” faid he, “ if they had been acquitted or found guilty 
of the felony, the aCtion would lie.” [Lc Blanc J. mo¬ 
tioned Bull, N. P. which refers to 5 Mod. 1 64 » & 
taking a diftinftion between the concluGvenefs of a con¬ 
viction and an acquittal in a profecution for bigamy, 
when giveh an evidence in ejeCtment upon a queftion 
touching the validity\of the fecond marriage * that an ac¬ 
quittal afcertains no fact as a conviction does. But at 


1816. 


C*?8.BV 

Le 


\ , , 

(a) if St. Tr. it>8. Amht. 761, ». 
if) IF* Jones, 159. 


(*) Vide Bull. N. P. *44.. 
(<0 j Mod. a$s. 
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tiny fate he o^ferved that this wfs a different cafe j fbf 
here if the felony had been pleaded, the plaintiff might 
have replied the record of acquittal; and that would have 
concluded the queftion, unlefs there had been a rejoinder 
of per fraudein. After the felony has been tried and dif- 
pofed of, there is a fort of moral qftopel in the law of 
England, js Ld. C. J. Eyre faiij, in Gtbfon y. Mind (< 7 ), by 
which no man {hall be allowed to allege his own crime in 
his defence. They alluded to other cafes of judgments m 
rem, which were held to be conclufive : (But the Court 
thought they did not bear on the preferit queftion.) They 
then mentioned a cafe of Hayton v. Brown, which was 

ii * 

tried before Mr. Baron Wood at the laftfummer alhzes at 


J+ancajler, where he permitted the plaintiff to recover in an 
action of trefpafs for a fimilar aflault to the prefent, after 
the defendant had been tried for the felony and ac quitted 
at the antecedent fummer afiizc#* 


Park in fupport of {he rule, argued from the defe& of 
precedents in this cafe in fupport of the action, that the 
general opinion of the profeBion muft have been againft 
it, particularly where the occafion muft have frequently 
occurred. The cafes have already broken in too much ori 
the common law principle, that the trefpafs is merged Iii 

the felony, by admitting the a&ion to be brought after a 

*• 

ronviftion of the felony: but if this be now extended to 
cafes of acquittal, ft will let in all the mifehief againft 
which the common law meant to guard, by encouraging 
faint or cojlufive prosecutions for the felony, to give a bet¬ 
ter opportunity to the party'injured,qf obtaining private 

(j) 1 H- Bt'ac i'h.t. . , 


redrefs. 
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redrefs. The cafys are not reconcileable; for in Higgins 
v, Butcher (a), alt the Court agreed that if one beat the 
feryant of another, fo that he die, the mafter^hall not have 
an a&ion for the battery and lofs of fervice, becaufe the 
felony drowns the private wrong, and his action is there¬ 
by loft. This was prior to Dawkes v. Cavenetgh ; but 
it was agreed to be law in a fubfequent cafe of Cooper v. 
Witham (£). He admitted the weight due to the late 
decifion In the cafe of Hayton v. Brown ; but as that was 
never brought in revifion before the Court in Bank, he 
ionfidcred that decifion as (till open to review. 


41 ? 

1810. 


Cxotur 
again }I 
£sm«. 


Lord Ellenbohough C. J. The policy of the law 
requires that before the party injured by any felonious aCfc 
can feek civil redrefs for it, the matter Ihould be heard 
and difpofed of before thp proper criminal tribunal, in 
order that the juftice of the country may be fir ft fatisfied 
in refpeCt to the public offence; and after a verdiCfc either 
of acquittal or conviction, the judgment is fo far condu- 
five in any collateral proceeding quoad the particular mat¬ 
ter, that the objection is thereby removed of bringing 
that fub judice in a civil aCtion, which was the proper 
fubjeCt-matter of a criminal profecution. Here the defend¬ 
ant having been before tried and acquitted of the felony, 
the objection founded upon the general policy of the law 
does not apply. This point has been before decided in 
the cafes of aCtion? brought after a conviction of the de¬ 
fendant for the felony : and the only difference which 
can be fuggefted between the cafe of a prior conviction, 

' f 

and that of an acquittal is, that the acquittal may have 

(*) Tr. 4 y*c. ». Ytlm. 9«, 

M. to Car. a. 1 &d. 375.' But I Lev, 247 S.C. 

been, 
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been brought about by the defendant’s colluding with th# 
ptdfecutor; but if the acquittal be (hewn either in ple^&» 
ing or by evidence, to hav;e been obtained by coHuficm,^*! 
would be put aiide, and the objection would ffeill remain* 
All the mifchief therefore that could xefult from extend* 

* ' 4 ' 

ing the fame rule to cafes of acquittal, which has elta- 
bliflied the right to fue after a convi&iop the, felon, is 
done away by letting die defendant in to (hew that the 
judgment of acquittal was obtained per fraudem. 


Grose J. The true ground^ the general rule againft 
the plaintiff’s right to fue for damages in a civil action, 
for any a£t which amounts to felony, is to prevent the cri¬ 
minal, juftice of the country from being defeated *, .which 
it would be very likely to be if the party wer$ firft per¬ 
mitted to obtain a civil fatisfaftion for the injui^ but 
that does not apply to this cafe where there" has already 
been a trial and acquittal of the felony. 

IjE Blanc J. Ifhe defendant having been acquitted 
of the felony, and that without fraud, as it muff be taken 
to be; the cafe ftands clear of the general objection* * 
that if the a&ion were fuflained, criminal juftice might 
be defeated. All the cafes which £hew that the a£tion 
lies after convidtion of the defendant for the felony, ap¬ 
ply ftrongly in fupport of it after acquittal; for it is a 
ftronger cafe 4 b permit the party injured to proceed upon 
his civ# remedy to recover damages after a conviction of 
the offender, when the law has, by meins of the for¬ 
feiture of his property confequent upon a convi&ion, 
taken away from him the means of fatisfying the da¬ 
mages. Be files, when the defendant, after an acquittal 
of the felony, is called upon to make recomperice in 

"" civil 
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«ivii damage* to the party gffeved, it would be ftronger 
to be permitted to allege that he Vas not pro- 
peiAjp^ae^ttitttfd, than in the other cafe it would be to 
that^ he had not been properly convicted, And 
here the, defendant cannot fay, againft the record of 
acquittal, that this ^ras a felony. After the queftion 
of felony» has been determined, it leaves the trefpafs 
nntouched : the defendant has committed the trefpafs, 
which is the fubjeft of the civil action *, but the queftion 
on the indi&ment was whether he had not done fomething 
more. It often happ^ns^that after an acquittal of the 
felony the defendant is tried for the mifdemeanor upon 
the feme evidence : and it would be no objedlion though 
dm judge might ft ill think that there was evidence of 
the felony to have gonj to the jury. 

# 

Bayley J. If this a<ftion would not lie, there might 
be cafes where a party injured would be without remedy, 
and yet the wrong-doer would not be liable to punilli- 
meat; as, for inftance, there might be circumftances 
known only to the plaintiff himfelf, which, when proved 
by him upon the profecution of the defendant for felony, 
would entitle him to be acquitted; when, without fuch 
proof, the evidence might lead to convi<ft him. Suppofe, 
upon the indiftment for the felonious {tabbing, it lay only 
within thelcnowledge of the plaintiff that a previous provo¬ 
cation had been given,which, if death had^ufued, would 
have reduced the defence to manflaughter; therewould 
be a defe£t of^ufticc if the plaintiff could not afterwards 
obtain reparation in damages for the civil injury, becaufe 
for want of the proof of fuch provocation, known only 
to himfelf, the offence appeared to be felony. The re¬ 
cord of acquittal is at leaft conclufive evidence that the 
defendant was not proved guilty of the felony, and he 

cannot 
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cannot bo queftioned for the fame offence *§atfl $ but It 
leaves the civil remedy open. Unlefs, therefore, hi i 
cafes where the conduct of the party complaining cm b$ 
impeached as having colluded in procuring tilt acquittal, 
it operates as an anfwer to any obje&ion that the fad 
proved would be evidence of felony. 

Rule difeharged. 


IFcdrefday % 
May 30th. 


The King ag^f; Eyre. 


The Icffee of the 
tolls of a public 
bridge is not 
rateable as fuch, 
whatever rent 
be may pay; 
it not appearing 
that he was the 
occupier of any 
local vifible pro¬ 
perty within 
the parilh; nor 
that he was an 
inhabitant rejlant 
there, deriving 
profit there 
from fuch tolls 
beyond the rent 
paid by him for 
the fame, which 
was applicable 
to the public 
purpofes ot the 
bridge. 


r J^HE defendant appealed to the Borough Seflions of 
Tewke/bury againft a poor’s rate, wherein he was 
affefled as <c Ieflee of the tolls of the Key fridge* at 
Tewkejburyy at 3 50/. per ann. The Seffions con^rmed 

r^Sr’ 1 ' ' I 

the rate, upon the general principle, as they dated, that 
the rent bona fide paid by the occupier is the beft crite¬ 
rion by which to judge of the value of property'; but 
fubje£l to the opinion of this Court upon the following 
cafe; 

By the flat. 48 Geo. 3. c. 62. certain truflees are ap¬ 
pointed for rebuilding the Key Bridge acrofs the river 
Avon> in the borough of Teiuhjbury in Glmcejlerjhire^ and 
for making convenient roads thereto. The 4 i£t ena£ts 
that out of the firft monies arifing by the tolls to be col- 
le&ed by virtue of the, a 61 , or out^pf the firft money 
which fhould be borrowed upon the credit thereof, the 
truflees {hall in the firft place pay tf8s expences Of 
pafling the a£l, and repay all fums advanced thereon, 
with intereft, and alfo all expences in making the plans 
and eftimate^ of the bridge: “ and that after payment 
thereof, all the money which fhould come to the hands 

of 
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of the frtflflees or their treafurer for the purpofes of the 
jttQlgfc thouidfrom time to time be applied m ere ft in g the 
■"/itimpBces or toll-houfes, and in making the temporary 
bridge; and in ereftlng the new bridge, and keeping the 
f&TUf in- Repair, and 'Opening and making proper ap¬ 
proaches thereto, and in defraying all other neceflary 
^charges.Anckexpences attending the execution of the aft, 
and in paying the intereft of the principal money fo to 
be borrowed, and in otherwife carrying this aft into exe¬ 
cution ; and to or for rio other ufe, intent, or purpofe 

- i: iw *■ * 

whatfoever ” “ ThPfNbon as the fevcral purpofes of 

the aft fliould be carried into execution, and the prin¬ 
cipal and inteteft borrowed and fecured thereon fliould 
be repaid, all the tolls thereby impofed fliould abfolutely 
ceafe, arfd the new bridge and the approaches leading 
theriftb fhottld thereafter be repaired by fuch perfons as 
were by law liable to repair the fame.” The truftees, 

being empowered by another claufe to leafe the tolls, 

* 

under the claufes arid ftipulations therein exprefled, have 
leafed the fame fo the appellant, at the annual rent of 
350/. It has been the ufual cuftom of the pariih to 
make their rates upon the pound rent; but it W'as not 
proved that the appellant made any profit on the faid 
tolls/ nor that fuch tolls left any refidue after‘payment 
of the faid yearly rent of 3 5©/,: on the contrary, it is 
faliruecf^that the prefent leflee has a moft* unprofitable 
taking, and that h$ will not oven clear his prefent rent. 

4 

Jervis and W. E. Taunton , in fupport of the order of 
Seflions, dated, that the obje&idns made below to the 
rate were, ift, that the fubj eft-matter of it was occupied 
for public purpofes, and was therefore not rateable at 
all: but, idly, that if it were rateable in the hands of a 
leflee 6n account of any perfonal benefit derived to him- 

Vol XII, Ee felf. 
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fetf, it did n^t appear by thecafe, as {fated, whether 
lie derived any fuch benefit beyond the purpofes of the 
trtift. 


But Court, after observing upon the loofe and im¬ 
perfect manner in which the cafe was drawn up 4 in not 
Rating either that the Icflcc was the occupier of any toll- 
houfe or dwelling-houfe within the parifh, which was 
the proper fubj edl-mattcr of a rate ; or that he was an 
inhabitant of the parifh, in the fenfe which had been 
lately (a) put by the Court ortmat word in the ftatute 
43 EHz. c. 2. 4 and in not finding the faCt whether the 
Jefiee did receive any profit to himfelf from the tolls be¬ 
yond the rent which was applicable to public purpofes, 
but merely dating that it was believed that he%id not; 
were inclined to have fent the cafe back tdifche S^Jlioris 
to be re-ft a ted in a more perfect manner. But The 
Attorney Getter at and Abbott , in oppofition to the rate, 
having fuggefted that it would not anfwer any purpofe 
to fend the cafe back, all the fads having been ftated 
which were capable of proof on the part of thofe who 
fupported the rate; and that the only quo ft ion meaht to 
be raifed by them jjfas, Whether the tolls of a ptablic 
bridge were rateable in the hands of a lefjjpe? Lord 
Ellenborough C. J. faid that as the Court bad fo recently 
decided that t|lis per fe were not rateable *, and that as 

the appellant was rated merely as 1** of the tolls, aftd 

* 

for nothing clfe, which might have giv^jj them a cor¬ 
poreal quality and locality within the parifh, fuch as for a 
fluice, or the like: and that as it did not appear that he 
was an inhabitant of the parifh, or made any profit of the 

tolls \ there was nothing ftated in the cafe to raife any 
* • . ■ 

(«) Vide JOtx v. Ifcif/ftK, ante,-33©. and Wdlkutu v. Jem, ante, 346. 

■ qpeftion$ 
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tpidlkm. And that though it ihouid turn out to be the 
(which was fuggefted from the har) thattherewas 
a toll-houfe attached to the bridge where the appellant 
dwelt j yet as the fending the cafe back to the Selfions 
tt> be re-ftated would probably only lead to their inferr¬ 
ing as a fa<H what at prefent they had only Hated as mat¬ 
ter of belief, that the lelTec derived no profit to himfelf 
from the tolls; it was better for all parties to quafh this 
rate ; and if at any future time the parilh thought, they 
Could make out* a better cafe again!! the lelTee, they 
might rate him agaiiv^ 

P<r Curiam , Order of Selfions confirming 

. the Rate qualhed. 


Gordon againjl Swan, 

r jpH£ plaintiff declared in the common form of the 
count for goods fold and delivered, and fought to 
recover a large fum, the value of copper fold by him to 
the defendant, under a contrabt in writing, which was 
given in evidence at the trial, and Hated the copper fold 
to be 150 tons, at 84/. per ton, to be received in 14 days, 
payable at fix months; the credit on which expired on 
the 23d mF April 1809, ^fter judgment by default, and 

i 

a wriFof inquiry ilTued, the balance due ;to the plaintiff 
at the time of th&toial cf the inquifition (after allowing the 
amount of certain lecurities then in his hands) was proved 
to be 3247/. 18 j\, and tire tnierejl on the whole account 
amounted to 300/,j and the jury, in anfwer to a quefiibn 
put- to them, declared their williftggiefs to give the in¬ 
s'- tereA as well as principal; but the under-fheriff directed 
them, that in point of law the plaintiff was not entitled 
fo recover intereft, ashe had not declared fpecially upon 
’ * * E e 2 the 
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Though an 
agreement 
lor the file of 
goods which 
were afterward! 

dcilYeiod gjYC 

a certain day of 
payment for 
the price, in* 
t ere ft doe* not 
run upon the 
fum due frort 
that day. 
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the contra^* hut generally for the vallie of goods fold 
and delivered ; and* on that exprefs dire£tion they found 
the principal fum only, without intcreft. 


Taddy now moved (a) to fct afide the inquifitiou, upon 
the mifdiredlion of the under-fheriff; and contended that 
intereft; began to run after the expiration of the fix 
months for which the credit was given; and that the 
giving of a particular day of payment for goods fold and 
delivered (hewed the intention of the parties to confider 
it as a liquidated debt at that period* and made it compe¬ 
tent at lead for the jury to allow intcreft. And he re¬ 
ferred to Mountford v. Wilks (/>), where the vendor was 
held entitled to intereft under fuch a contract from the 
day of payment given. But by 

Lord Elleveorough C. J. I think the contract onlv 

j 

meant that the vendee at all events (hall not he called upon 
for payment till the time given ; but it is ftill a contract 
for the fale of goods. The giving of intereft fhould, I 
think, be confined to bills of exchange, and fuch like in- 
ftruments, and to agreements referving intereft. 

Per Curiam, Rule refufed~ 


(a) 1 was'not preftnt in couit when this motion was mode* but a 
friend at the bar gave me a note of what paflird. f 

(*) zB*J & Bull 337. 


Napier againft Shneider^ 

Q^AMPBELL moved to refer it to the Mafter to tax 
principal, intereft, and coft» upon a bill of exchange* 
The bill was drawn in Scotland, and was accepted by 


iPednepfay, 

May 30th* 

Upon a motion 
to refer it to the 
Mafter to com¬ 
pose principal, 
intereft, and 
co'ts upon a bill 
of exchange ^ 

drawn in Scotland upon and accepted by the defendant in England, the Court will not 
dire# the Mafter to allow rc-cxcliangr. 

the 
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the defendant in England, but not paid \ and he prayed i8to. 
that the Mailer ihould be dire&ed to allow re-exchange. ' ™ 

But agmttft 

Swcissju 


The Court were clearly of opinion that this could npt 
be allowed again it an acceptor here, who by his accept¬ 
ance only charges himfelf with a liability to pay accord¬ 
ing to the law of this country ; and if he do not pay, 
the holder has his remedy over againft the drawer. The 
Court would not, they faid, refer it to the Mafter to 
try foreign cufloms and fads, but only to compute what 
was due upon the bill itieif. They, therefore, granted 
the motion in the common form. 


Goutiiwaite again/} Duckworth, Browne, FnJay, 

A ’ Jun* ift. 

and Pcweli.. 


r pHlS was an ad ion for goods fold and delivered,which 
was tried before Lc Blanc J. at the lad aflizes at 
T,anmJ!er, when it appeared that the goods had been in 


A and P .,, ge- 
ncral partners 
in trade, being 
irdebted to C. 
for advances 

_ » i i * - . ~^ paid by him on 

i\\t\ fuppnca by the pUmtitt to Brat tu and Company, the joint ac- 

which at that time was generally imdciilood ta mean threViiTihe* 

Browne and Powell, and they alone paid for the cartage which 

of the goods from the plan tiff’s to the fliip onboard had been fern 

v ° out on a fpecial 

which they were ordered to be font : but Browne and joint adventuie 

. tO Sf ailfy with 

%:> a view to liquid 

datt tint balance, C. agreed with A* and /?. to join with them in another advcn»urr ro 
Lijhw, c i wlucfe he was to have one mcety; and it was agreed that A- and B. ihouh) pur- 
chafe goo Is ior the adventure to be ftvpued rn hoard a certain veflcl. and pay for them, and 
the returns of fuch advcniuic were ro he made to C , to go in liquidation ot his demand on 
them j hut C. was to bear his proportion of tpe loft, if any, and alfo to receive his ibarc of 
the profit, it any, after rcini! urfing himfelf out of the returns the amount of his advances 
previously made to W. and H.: held that tin* agreement conftituted a fu'tnctjhtp between 
the three in the adventure at and fiom the tan* of the furrhafe of the pavch f'> the aeitJrnr^e by 
A. and B . j although C, did not go with them to make the purchafe* nor authouze them to 
purchafe on the joint account; but A anti B . alone in faft made the purohafej and although 
C. alfo purchaftd in his own name and paid for goods to be feht out At the fame time, in 
whiob B. tQ ftiansr profu yr and thefe goods were configncd for falcs and re¬ 
turns to the fame perfon Who went out as fuper:argo on the joint account of the three. 


E e 3 


Powell 
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18 to. Powell afterward* becoming bankrupts, and Duckworth 

CovtmwJit* been examined by the commiffioners under their 

_ commiffion, the queftion arofe upon his depofition whe- 

DvcSWOSTH. r *1 

ther he were not a partner with Browne uxvA. Powell m the 

adventure for which thefe good* were ordered, which 

were afterwards fhipped and fent: and this was the only 

quedion at the trial; where, the learned Judge being of 

opinion that the fa£ts dated in fuch depofition amounted 

to a partner {hip between the defendants, a verdict pafied 

for the plaintiff. And a motion having been made, m 

order to take the opinion of the Court upon the cafe, to 

fet afide the verdict for the plaintiff and enter a verdict 

for the defendants ; 

Le Blanc J. now reported the fa&s, and read the 
examination of the defendant . Duckworth taken on 
the 27th of April 1809, on which the que&ion arofe» 
and which dated in fubdance, that Duckworth had ^ 
various tranfadtions in bufmefs with Browne and Powell 
in 1808, and was a creditor of theirs. That in September. 
1808 he entered into an agreement with Browne to be 
jointly concerned in an adventure to IAJbon with him and 
his partner Powell \ of which adventure Duckworth was to 
have pne-half {hare. That Browne and Powell were at that 
time indebted to Duckworth in nearly 2000/. for advances 
made on the joint account of the three in the purchafc of 
tobacco, and which haft been fent out on the joint account 
to Spain before that time ; and alfc fo^noney lent before 
that time. That Browne and Powell were, tyfurchafe goods 
for the adventure, to Lifbon, which went to be Jhippcd on 
board the,, Betfey, and.to pay for the f? me > and the returns of 
fuch adventure were to be made to Duckworth and.to go in lit* 
quidathn of his demands on Browne and Powell, That iq 
conftsquence of this agreement, * Browne proceeded to 
purchafe goods from different perfons, and amongd others 
from the plaintiff Gouthwaite: but Duckworth did not go 

* 1 a with 
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with Broivne to make any of the p&rchafes, nor did he 
ever authorize Browne to make the purchases on the joint 
account of the three. That if any lofs were to arife on 
the Tales of the adventure, Duckworth was to hear his pro* 
portion, and was alfo to receive his fhare of the profits, if 
any, after reimburfmg himfelf out of the returns the 
amount erf his advances prevkmfly made to Browne and 
Powell. That Duckworth purchased and paid for goods 
alfo to he fent out at the fame time, in his own name; and 
Broaone'tott to receive a Ihare of the profit, and to hear a 
proportion of the lofs on the Tales of thefe foil-mentioned 
goods, which were configned for Tales anil returns to Bar~ 
low, who went out as fupercargo on the joint account of 
Browne, Powell, and Duckworth. That Barlow $ in- 
(Imclions were figned by Browne and Duckworth . That 
Duckworth afterwards received from ^Barlow on account 
i of fuch adventure 1861 A, though from what particular 
fet of goods this arofe Duckworth could not telle: which 
fum Duckworth applied in Teimourfing himfelf the ad¬ 
vances he had made to Browne and Powell on account of 
the faid adventure and otherwife. It alfo appeared*, that 
Duckworth had at other fubfequent times received remit¬ 
tances and goods from Browne and Powell which he car¬ 
ried to account in reduction of his advances to them ; 

and there were other diftintl tranfa£lions between them 

I? 

relative to the purchafe of goods \ in one of which Tome 
coffee'had been orjpnallypurchafed from Sill in July 1808 
by Duckworth on the joint account of himfelf, Browne , and 
Powell, and he paid for them: but Browne not paying 
his moiety o£ the purchafe-mone/iat the time appointed, 
Duckworth, with Browne's confent, took diem all on his 
own account, and in Augujl following fold part of them 
jf,o Browne himfelf, and the price wak fettled in account 

between 


4 *§ 

1810. 

6oo*« wait* 

MgtOufi 

Dt> cK«romT«. 
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j 8 to. between them ; and this was done to enable Browne with 
" the coffee to pay another tradefman for goods furnilhed to 

CoilTHWAITZ 

agutafi Browne for the adventure. 'All the goods mentioned in 

Ptf 

the examination were {hipped on board the Bctfey for 
Lijbotiy which was chartered by Browne and Powell. 

The rule was now oppofed by Park and Little dale > and 
fuppcnrted by Scarlet ; and it was not denied by the latter 
that the fa£ls of the cafe conftitutcd a partnership in the 
adventure between the three defendants ; but the only 
queftion made was at what period the parjtnei fliip com¬ 
menced : the plaintiff contending that it exiited at the 
time when the goods were ordered : the defendant, that 
it originated only after the goods had been (hipped into 
the common ft-ock for the purpofe of the adventure j liken¬ 
ing it to the cafe ojffo much capital agreed to be brought 
by parties into one common flock or houfe, where 
each would be anfwprable f p.irately for fuch part <jf 
his contribution as was raifed upon his own feparale cre¬ 
dit, notwithflanding the object for which it was raifed. 
The defendant’s counfel alfo denied that the obje£l of the 
joint advertturc being to liquidate the prior advances of 
Duckworth to Browne and Powell could vary the legal ef¬ 
fect of the joint engagement; and urged the fa£t of 
goods having been furnilhed by Dm lworth for the fame 
adventure, which were obtained on his feprarate credit. 
[But Bayley J. obferved that it did not appear that Duck¬ 
worth had brought any goods into the common flock in 
the tranfa&ion in queflion.] The c,ufe mainly relied on 
by the defendant’s counfel was Saville v. Rohcrtjon and 
another (a), where fevcral agreed to fit out a fliip and 
cargo on a joint adventure j but it was alfo agreed that 


{a) 4 7'/!*}> Rtf* jz o. 


cue 
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one was not to be bound for any goods ordered or {hipped 
by another i and the plaintiff (befides fupjdying copper 
fheathing for the vefiel, which was admitted to be on 
the joint concern,) delivered copper on board by the fe- 
parate order of Pearce one of the contracting parties: 
but this was held not to bind the other parties to the con- 
trad, and that the partnerihip only commenced upon the 
delivery of the cargo on board. The plaintiff’s counfcl 
on the other hand, applied to this cafe what was faid by 
Lord C. J. Dc Grey upon the fubjetl of partnerfhip in 
Grace v. Smth (a), where he dates the true criterion to be, 
to inquire whether one agreed to {hare the profits of the 
trade with the other, or whether he only relied on thofe 
profits as a fund of payment: and here they faid it was 
clear that D tulwarth was not only to {hare in the profits 
upon the goods ordered by Browne , but the identical 
goods which were to conllitute the adventure were to 
be purchafed and font for the exprefs purpofeof liquidate 
* ing Duckworth's demand. And they alfo referred to 
Waugh v. Carver (b), where, though it was taken to be 
the clear fenfe of the parties to the agreement as between 
themfclves, that they were not to be partners, and that 
each houfe was to carry on its trade without rilk of each’ 

4 

other, and to Hand to their ow n lofs ; yet as they had 
agreed to fharc each other’s profits, they were held liable 
as partners to third perl'ons : and * to Hejketh v. Blan¬ 
chard (jf), which weiit on the fame principle. 

Lord Ellenborough C. J. It comes to the queftion 
whether, co-temporary with the purchafe of the goods, 
there did not exift a joint inter eft between thefe defend¬ 
ants. The goods were to be purchafed, as Duckworth 

(a) a Bloc. Rep. 1000. (Z>) zH.Biac.t 35— 

(f) 4 £ %*4K 

Hates 
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iSto. 


GouthwAItc 

PlrCJCWPSTH. 


ftttfee^ia his exaonatioB^^rfie adventure t thafcwas.tbff. 
agreement. (Then what was this adventure ? DMifc mtf 
commence with the purchafe ofiliefe gooebfor thepurpofe 
agreed upon, ki the lofs and profits of which the-de¬ 
fendants were to (hare ? The cafe of Savi/k v. Robcrtfm 
does indeed approach very near to this; but the diftino* 
tion between the cafes is, that there each party brought 
his feparate parcel of goods, vrhich Were afterwards to be 
mixed in the common adventure on board the {hip, and 
till that admixture the partnerlhip^in the goods did not arife* 
But here the goods in queftion tvere purchased, in pur- 
fuance of the agreement for the adventure , of which it had 
been before fettled that Duckworth was to have a moiety. 
There feems alfo to have been fome contrivance in this 
cafe to keep out of general view the intereft which 
.Duckworth had in the goods : the other two defendants 
were fent into the fna’rket to purchafe the goods in which 
he was to have a moiety ; and though they were not autho¬ 
rized, he fays, to purchafe on the joint account of the 
three ; yet, if all agree to {hare in goods to be purchased, 
and in confequence of that agreement one, of them go 
into the market and make the purchafe, it is the fame for 
this purpofe, as if all the names had been announced to 
the feller, and therefore all are liable for the value of 
them. 

Grose J. I think this is a ftrong cafe of partnership 
within the defeription given of it Toy Lord C. J. De Grej 
in the cafe cited. 

. . ,(R ’ 

Le Blanc J. The cafe is the ftronger againft Duck¬ 
worth inafmuch as there had been a previous partnership 
between him and, the other two defenduntsHipon the pur- 

chafe 
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clutfe of tobacco on their joint account, for a fimilar ad- l&tQ* 
venture'to Spain , in refpedt of which the lait t were in- c 
debtedto Duckworth for his advances upon the joint ac- 

* “ DtfCf^AT4I& 

countand it was in order to liquidate that debt that 
the agreement in queftion was entered into for another 
joint adventure to Li/bon f in purfuance of which agree¬ 
ment the goods in queftion were purchased* 


Bayley J. In Saviile v. Rohert/on , after the purchafe of 
the goods made by the feveral adventurers, there was ft ill a* 
further a& t# be done, 'which was the putting them on 
board the {hip in which they had a common concern for 
the joint adventure; and until that further act was done, 
the goods purchased by each remained the feparate pro¬ 
perty of each. But here as foon as the goods were pur- 
chafed, the intereft of the three attached in them at 
the fame inftant by virtue of the previous agreement. 

Rule difeharged (u). 


(#) The laft cafe on tills fubjc£t Is £ er'ir. v. liunfru ar.i 

a Tawtf. 49. 


Rochfort againjl Robertson. 


jutte 41 iu 


^jpHE defendant refided in London at the time when (he where the rfe. 

came of adlion, which was for goods fold and de- «u 

A. refidtngin 

llvered accrued, and when the attion commenced : but Lor&mheloct 
pending the a£lion, and before the plaintiff gave notice of commence- 
executing a writ of inquiry, the defendant removed per- SSnJ eS l 
manently to Tortola s but his attorney gave the plaintiff * icc ** 

wm of inquiry 

is ftyficienr,-though the defendant had in the intermediate time permanently removed 
•hoVe 46 miles iiom Ltr.dw, (to Tv/dfi) , if he did not gve the plain tiff previous notice of 
6teh removal. 
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no notice of the defendant's removal until tfie plaintiff 
had given ttfe ufual 8 days* notice of executing thf writ 
of inquiry, as for^a town caufe, which was executed ac¬ 
cordingly. Whereupon Reader obtained a rule nifi for 
fetting afide the execution of the writ of inquiry, for ir¬ 
regularity ; contending that the defendant fhould have 
had 14 days’ notice, as refiding at the time above 40 mile* 
from London ; and cited Spencer \\ Hall [a). [RayleyJ. 
Previous notice w r as there given of the change of rcfi- 
dence.] 

Richardjon on fh owing caufe obfervcd that the A ah 
14. Gw. 2. c. 17. f. 4. was merely for regulating moticcs 
of trial j but that no A.it me applied to wilts of in¬ 
quiry (b)> which depended altogether upon the practice 
of the Court. 

Lord EllenBoroi'i,!] C. ). II the defendant do nor 
give notice of the change of hi-, rcfidence from town, 
it mull: Hill be taken to bo a town caufe; and then the 
notice was regular. 

Per Curiam, Rule dilcharged. 

( 4 ) 1 Fafl, 688 . 

(A) Lhyds . Hotter, 'jEa;i. t i4 w.is llir ^afe of a writ of inquiry ; 
but no diftindtion was taken btusim that md a trial au'.e Sivtu^s. 
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ARGUED add DETERMINED 

IN TDK 

Court of KING’S BENCH, 

1 V 

Trinity Term, 

In the Fiftieth Year of the Reign of George Itt. 


ifctQr 


The King atainjl The Directors of the Bristol 

® J June a]d. 

Dock Company. 


QCARLETT moved, upon the ads of the 43 Geo. 3. Under the 

. Aon a f • * Bnjhl Dockr . 

c. 140. and 48 Geo. 3. c. 11. made for improving a ft, 43 c. 3. 

and completing the harbour of Briflcl> for a mandamus ^bch^ve* 7 * 

to the defendants to iflue their preempt to the fheriffs of cc ‘ m P en ^ti°a 

Briftoi for fummoning a jury to aflefs a compenfation for mca ™ of the 
# dock*wofii8| or 

an injury fuftained by Rd. Woolfrycs and Co. in confe- intheprogrefspr 

quence of the dock-works. The applicants were brewers 0 f, damage may 

occupying a btewhoufe and other premifes in Queen- herc Samw^ 

fireet in the caftle precinds of Brijkl for a term of feven 

or the fame may 

be rendered left valuable thereby,'* no compenfation is due to the owners of a brewery for a 
lofs arifing to them in their bufinefs fiom the deterioration of the water of the public rive# 
Avon, from which the brewery had been before fttpplied by means of pipes laid under 
tow-wattr-tnark \ the ufe of the water having been common to all the king's (Vibjcdt, and 
not claimed at, an eafement to the panicular tenement. The only remedy for fuch an injury 
b by indiftment, which was taken away in this safe by the aft of parliament. 


Vet- XII. 


years, 


43 * 

s8io. 

' The King 

again ft 

The Dlrcdlors 
of the 
Bristol 
Dock Company. 
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years, with liberty to purchafe die premifes for 4000/. 
for the remainder of a term of 40 years granted by the 
corporation of Briflol. * Before and at the time of palling 
the flat. 43 Geo. 3. thefe premifes were fupplied with frefli 
water fit for brewing from the river Avon, to which the 
brewery was contiguous, which water was raifed and 
brought into the brewery by pump*rand pipes laid into 
and along the bank, and communicating with the river at 
low wpter mark, at which time it was pumped into the 
brewery: but by means of the works and improvements 
authorized by the acts of parliament, and particularly by 
die damming up of the river for the purpofe of forming 
and floating the harbour, the water in the river £t die 
point of communication with the pipes became brackifh 
and noxious, fo as to render the water unfit for brewing; 
by reafen of which the applicants had fuflained lofs in 
their trade ; and after finking a well for die purpofe of 
getting fpring water for the brewery, which in part failed 
after a time, and was alfo found unfit for brewing, they 
were obliged to abandon their premifes; and having 
then applied without efTedl to die defendants to grant 
a compcnfation for their, lofs eftimated at above 3000/. 
they now made this application, for the pmpofe of trying 
their right to receive fuch compenfation. 

The compenfation claufe upon which the motion was 
founded was the 43 Geo. 3. c „ 140. f. 107., which, after 
reciting that the works and improvements authorized by 
the acl would render certain docks and mills ufelefs, 
« and by means of fuch works and improvements, or in 
t( the progrefs and execution thereof, injury and damage 
** may be done to other hereditaments , houfes, lands and tent - 
« menrSy or the fame may be rendered lefs valuable there- 
4( by,” enadts that the dock company fhall, and they are 

* thereby 
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thereby diredted « either to purchafe, or to make a juft i8io. 

u and liberal compenfation to the owners *and other per- T*’’” 

Tim? King 

f* ions rnterefted in fuch docks, mills, lands, houfes, te- agahfi 

The Dickon 

<r nements, or hereditaments, fo rendered ufelefs, in- pfthe 
xt jured, or made lefs valuable, at the option of fuch DockCoftlpW* 
<{ owner or other perfons as aforefaid,” &c. And if the 
claimants do not agree with the directors for the com¬ 
penfation to be made, a jury is to be fummoned in the «. 
manner now prayed for, and to be fwom before the 
juftices of the peace at the quarter feflions, who are to 
afcertain it.- 

Upon the opening of this application the great doubt 
with the Court was, whether the claimants could eftablilh 
fuch an intereft: or eafement annexed to their premifes in 
the water of the river Avon^ which was a public river 
common alike to all the king’s fubjedts, as would entitle 
them to compenfation under the general words of the 
claufe. And they alked whether, if any perfon before 
the adt pafl’ed had done any thing to deteriorate the w^ater 
of the river, thefe parties could have brought an adtion 
as for a private injury to their property. Scarlett ar¬ 
gued that they might; and that there q^ere inftances 
where perfoitfe having acquired a right to ufe the water 
of rivers for their own purpofes, had maintained adtions 
on the cafe againll 'thofc who difturbed them in their 
enjoyment of it, either by drawing off or. deteriorating 
the quality of the water. But by 

Lord Ellenborough C. J. Thofe were cafes where 
the owners of the property by long enjoyment had ac¬ 
quired fpecial rights to the ufe of the water in its na¬ 
tural ftate as it was accuftomed to # flow, by way of parti¬ 
cular eafement to their own properties, and not merely a 

F f 2 ufe 
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tSio. 


The Kiwo 
agm^k 

The Dire Acre 
of the 
Bumtoi 


Seek Company. 


l 


ufe which was common to all tlie Icing’s fubje&s. But 
here the injury, if any, is to all the king's fubje&s ; and 
that is the fubjeft-matter of indictment. and not of ac¬ 
tion ; otherwife every perfon who had before ufed the- 
water of*the river might equally claim a compenfatiop ; 
for which there is no pretence. And by the fame rule if 
the faiubrity of the air in Bri/lo/ Were impaired in confe- 
qtience of the docks, every inhabitant of the place might 
as well^claim a compenfation. For general injuries com¬ 
mon to.all the fubjeCU the remedy is by indictment; 
but that I fuppofe is taken away by the a&: (which 
was admitted:) then the a£t has taken away the only 
remedy which the law would have given for this general 
injury. 


G*ose J. was of the fame opinion. 


Le Blanc J. Thefe perfons have no more claim to 
corflpenfation under the act than every inhabitant of 
Briftol would have who had been ufed to dip a pail into 
the river for water for the ufe of his houfe. 

* 

Bayley J. agreed,. 


Rule refu&cL. 
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v8io. 


Bateman againft Joseph. 

r |^HIS was an a&ion by a fubfequent tndorfee againft the 
drawee and firft indorfer of a bill of exchange, which 
became due on the 2 ytb of September, when it was prefented 
for payment to Parry, the acceptor, in London, and di(ho- 
nored. Notice of the difhonor reached Manchefttr, 
where the plaintiff lived, on the 30th of September, early 
enough for him to have given notice to the defendant on 
that day by the poft from Alanchtfter to Liverpool where 
the defendant lived*, and the plaintiff'had the like opportu¬ 
nities of giving notice on the iff, 2d and 3d of Oftober; 
but no notice was given to the defendant till the 4th, 
when he received it in a letter from the plaintiff dire&ed 
to him at Liverpool generally. At the trial before Lord 
Ellenboroilgh C. J. at Guildhall, this apparent laches of the 
plaintiff was accounted for by the evidence of his 
fervant, that his mailer did not know the refidence 
of the defendant till the day when the notice was fent by 
the poft j though it appeared that he knew the refidence 
of Parry th% acceptor in London, and of Danfon the 
drawer at Liverpool: and his Lordlhip left it to the jury 
to fay whether the plaintiff had ufed due diligence in 
acquiring the knowledge of the defendant*? place of refi¬ 
dence j for it was admitted that if he had known it at the 
time when notice of the difhonor reached him at Man- 
ehefter, or had been negligent in his endeavour to acquire 
that knowledge afterwards, the notice given to the de¬ 
fendant was too late. The jury having found a verdidfc 
for the plaintiff j 

Ff 3 


Mondef, 

ju&t 

The want of 
due notice of 
the difhonor 
of a bill I* an- 
fWered by fhew- 
ing the holder’s 
ignorance of the 
place of refi¬ 
dence of the 
prior indorftr, 
whom he fues: 
and whether he 
ufe 1 'ue dili¬ 
gence to find 
out the place of 
refidence is a 
queftior of fa ft 
to be left to the 


Garrow 
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181 6. 

Bateman 

again# 

JOStTM. 


Gar row now moved for a new trial, arid contended 
that as the lawrequircd due diligence iri giving notice df 
the diftionor of a bill to tliofe whom ,it concerns, it maft 
alfo require due diligence in making the inquiries nccef- 
fary to enable him to give the notice : and here there W2® 
no evidence of any inquiry concerning the defendant having 
been made either at any of the banking houfes in Mbn- 
chejier where the plaintiff was mofl likely to have received 
the information, or of the drawer at Liverpool\ 


But all the Court agreed that this was a queftion pro¬ 
per to be left to the jury, and they had decided it. 
Whether due notice has been given of the difhonor of 
a bill, all the circumftances neceffary for the giving of' 
fuch notice being known, is a queftion of law; but whe¬ 
ther the holder have ufed due diligence to difeover the 
place of refidence of the perfon to whom the notice is 
to be given is a queftion of fa£t for the jury. ' 

Rule refuted; 


Monday , 

June 25th. 

The holder of 
a bill before it 
was due, having 
tendered it for 
acceptance, 
which was rc- 
fufed, kept it 
till due, when 
it was tendered 
for paynicm and 
refufed, and 
then imme¬ 
diately returned 
it on the fccond 


Roscow agmnjl Hardy. 

'JpHE plaintiff, as indorfee, fued the indorfer of a bill 
of exchange for 5^/. dated Manchejler , 4th January 
1810, and ftated it to have been drawn by J. and j°.. 
Walmjlcy , at , three months after date, in favor of 
R, Kirk or order, on Mcffrs. Shaw and Edwards 9 Wal~ 
brook , London , and indorfed by Kirk to the defendant, 
and by the defendant to the plaintiff. At the trial at 
Guildhall^ before Lord EUenborough C. J. the bill, when 


indorfer, who, 

not knowing rf the laches, took up the bill: held that his ignorance when he paid the hill 
of the laches of the former holder did not entitle him to recover again it the hr ft indorfer, 
who fet up fuch defence. 
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produced, had. eleven other indorsements upon it; and it 
appeared that it was in the poileffion of Warrington 
Bank when it was tendered for acceptance on the 23d of 
January, and refufed to be accepted ; but it did not ap¬ 
pear that the Warrington bankers had given any notice 
of the difhonor*it the time to any perfon; but as foon 
as the bill was due they again tendered it for payment ; 
which, being refufed, they called upon the plaintiff for 
payment j and he, not knowing any of the circumfiances, 
took the bill up, and then called upon the defendant; 
who, being apprifed of the difhonor on the 23d of 
January , refufed payment; alleging his difeharge by the 
laches of the then holders. And upon proof of thefe 
facts the plaintiff was nonfuited. 


I$io 


RojcflW 

Hakov. 


Topping moved to fet afjde the nonfuit, and contended 
that the plaintiff ought not to be prejudiced by the laches 
of the fubfequent holders of the bill, of which he was 
wholly ignorant at the time when he paid it, and with¬ 
out any means of information. The bill apparently 
came back to him in due courfe of time, and there was 
nothing apparent upon the face of it by reference td its 
date to raife the fuipicion cff a diligent man that it had 
been prefented for payment and diflionored two months 
before, nor any thing to impeach his want of due dili¬ 
gence in obtaining knowledge of tfiat fact; and ■without 
that knowledge he could not have defended himfelf 
againft an action on the bill by the Warrington bankers. 
Then no laches*being imputable to himfelf, or apparent 
upon the face of the bill when paid by him, he ought 
not to be debarred from his remedy over, 

F f 4 
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Roscovf 

*g»vu£ 

4 Mt* 


Lord Eliensorocok C. J. If the mdorfer* on* the^ 
bill be once diicharged by the laches of the holder ait the 
time in not giving due notice of the diihonor of it* 
their refponfibility cannot be revived by the ftiifting of 
the bill into other hands. 


Le Blanc I, It is admitted that the fad; of the dtf-< 
honor on the 23d of January , and the want of due no* 
tice, would have been a good defence to the plaintiff < 
againft the Warrington bankers, if he had been apprized 
of it at the time of the demand made upon him; and 
that fuch laches was alfo a difcharge to the Other ill* 
dorfers: how then can it change the liability of thole 
other indorfers, who perhaps might have known the fad, 
and had a legal defence to the adion if payment had 
been then demanded of either of them by the Warring* 
ton bankers, that thofe bankers fir ft called upon one of the 
indorfers, who happened not to know of {heir laches ? 

The other Judges afienting, 

Rule refufed. 


Yut/day, 
June 26 th. 


Bigland and Another againft Skelton and 

Another. 


Abend cord* 
tinned to pay 
coftson 29th 
ffmtmber in 
Cumberland} 


on bond for 200/, Flea, craving pyer of the 
bond and condition, which latter was to abide the 
award of T, B, apd W- B. in all a&iops between the 


Je Mafterof L P^ nt ^ 5 the defendant Skelton ; and that the cofts of 

Jt.ii forfeited by 

non-payment 5 ihcfegh In faP the cofts were only taxed on the 25th of November, of which 
the defendant had no notice on or before the 29th j for the defendant might have had them' 
taacd before, and thus have knovyn their amount ih tin^e. 
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the^cSmfe and of the arbitration fhould be in the difere* 
tion of the arbitrators ; and that the fubmifljon fhpuld be 

BioiaMs 

made a rule of Court* and then the defendants pleaded, and Aiwtttar 
that the arbitrators, on the 2d of September iSop, awarded $kelton 
( inter alia) that an action then depending between the and Anwh * r * 
parties ihould ceafe, and that the defendant fhould, on 
the zyth ^November then jtext, at a certain houfe at Wigi» 
ton in Cumberland, pay the plaintiff's the tofts of the faid 
fiBton, and of the arbitration , to be taxed bp the Alafter of 
K. B. at Weftminfter: and then averred that the de¬ 
fendant Skelton had not further proceeded in the faid 
affion, and that he had not at any time, on or before the 
faid 2<yth of November next after making the faid award, 
any notice that the cofts of the plaintiffs in the a&ion and 
arbitration had been taxed by the Mafter of K. B., or to 
%ukat amount fuch efts had been taxed ; wherefore he could 
not pay fuch cofts to the plaintiffs at the day and place in the 
award mentioned, according to the form and effe& of the 
faid award, and pf the faid condition. Replication—-that 
after the making of the award, via, on the 2$th tfNqv ember 
1809, the efts of the plaintiffs in the a&ion and the cofts of 
the award were taxed by theMafter of K. B. at 44/.; and that 
though the plaintiffs were ready and willing, at the time 
and place appointed in the award for the payment of the 
faid cofts, to have accepted the fame fo taxed, to wit, at 
Prfton, &c.; yet the defendant Skelton did not then 
and there pay to the plaintiffs the faid 44/., but made 
default, $cc. t neither hath the defendant at any time 
hitherto paid the fame, although the plaintiffs heretofore, 
viz. on the 30 tb of November 1809, to wit, at Prefton 
aforefaid, tSV. gave notice to the defendant Skelton that the 
faid efts were taxed by the Mafter ofYL. B, at the faidfum 


of 4%l. and then and there requefted the defendant to pap 
fyem the fame; and the faid fum is ftilji wholly due and 

Unpaid, 
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unpaid, &c. To this the defendants demurred fpedally, 
becaufe the replication did not admit the want of v no¬ 
tice of the taxation of cofts by the defendant S., as 
alleged in the plea; nor aver that fuch notice was given 
on or before the 29th of Nov. 1809, when the taxed cOfts 
were by the award to be paid; and becaufe it attempted 
to prevent the defendants from infilling that no notice of 
taxation was given to the defendant 5 * on or before the 
faid 29th of November . 

Walton, in fupport of the demurrer, ftated the quell ion 
to be whether the defendant were bound to take notice 
of the taxation of cofts on the 25 th, at which he was not 
prefent, and of which he had no notice, and therefore 
could not be prepared to pay the amount on the 29th' in 
Cumberland. He referred to Bear v. Choldwicb (a), in 
which the rule was laid down, that where an obligation 
is conditioned to do a thing which lies iiore properly 
within the conufance of the plaintiff than of the defend¬ 
ant, there notice lhall be given to the defendant: and 
amongft other things is inftanced the paying of the plain¬ 
tiff’s cofts of fuit. But he admitted that in Candler v. 
Fuller (b), it was held that arbitrators having awarded 
the defendant to pay the plaintiff’s cofts of fuit, to be 
taxed by the proper officer of the Court, before a certain 
day, it was the defendant’s bufinefs to have them taxed 
before that day. 'And of this opinion were the Court, 
(without hearing Littledale contra.) And by 

Lord Ei.lenborough C. J. The defendants had the 
jneans of knowing what the taxation of cofts would 
gipiount to, in time to liave paid them at the time and 

(*) Cited in Jlardr . 41. (/ ) miles, 6*. 

plate 
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pfctcfe fpetified, by taking out an order for the plaintiffirto 
attend'the taxation: and this pointbeing agpinft the de¬ 
fendants,' it is enough, without adverting to any other 
©bje&fon..* 

• Per Curiam, * Judgment for the Plaintiffs. 


i8io. 

Big t a# n 
and Another 
agaoifl 
Ski ltow 
and Another. 


Gildart againft Gladstone and Gladstone, 

in Error. 


t Tuef({e?y 9 
J**ac 2.6th, 


T^HIS was another attion brought in the court of C. P. Under the U. 

JL 9 *verpQoi I^ock 

by the Gladjtoncs againfl Gildart to recover back atf > of 8 Ann. 

33/. 15 s. «d. paid by them to Gihlart by compulfion and tonnage duties 

under proteft, under circumftances fimilar to thofe which t lie Dock Com- 

exifted in the cafe already reported (a) between the fame P 30 ?°7. a,J vtf " 

J r v ' Iris failu g -with 

parties, and arifing upon the fame a£ts of parliament of cargos ourwaidi 

or 

the 8 An;i. e. 12. and 2 Geo. 3. c. 86. for eftablifliing the winch iatt va- 
% . nesaccoidm^ 

Liverpool docks, and granting dfertain tonnage-rates on to the fevcial 

vcffels failing with cargoes outwards or inwards*, and vcyages m liw 

which provide that no veffel {hall be liable to pay more whuh^toand 

than once for the fame vovaee out and home. The defend- {t&m ^!f e ' u f 

ant pleaded the general ifliic*, and* at the trial a fpecial ^’P fce 

verdift was found. Hating that the plaintiffs were owners mon ti>an once 

. . . . n . for the jantr 

of the (hip Kelton belonging to and regiitered atthe port voyage and 
of Liverpool, which 111 ip in Sept. 1807 was about to clear ^Coyage^ur^ 
outward from Liverpool with a cargo of good»for Halifax 
in North America; and thereupon Gihlart, as collector tiaifax in A', * tb 

Amtnca 9 where 

of the Liverpool dock duties, demanded from the plain- tm-fii pdtl»v.»- 

“ id jr.and looKm 

tiffs as owners of the Kelton 33/. icj*. 3 d. as the 'duty another ca^o 

* tliete i r 

ru ’in South 

Antena r, ,-ind pfter delivering that, returned to Liverpool with , cargo from lhru<<ira t 
was all the fame voyage out and tom' within the meaning of tile aits, and chargiaolw only 
with one tonnage rate for the ufc of the docks. 


(a) 11 Eafi, 675. where fo much of the afts as is ncoc lary to raife the 
ap;ftiqn is fet out. 

' " payable 
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payable on her fo clearing out, and refufed to permit the 
{hip to clea^ out till payment of the fame: on which the 
plaintiffs paid that fum to enable their (hip to clear out. 
The {hip thereupon cleared oat and proceeded with her 
Cargo from Liverpool to Halifax* where the goods were 
difcharged, and {he took an another cargo for Demerara 
In South America* which {he afterwards delivered there ; 
and then fhe took in a cargo at Demerara for Liverpool* 
and failed from thence and returned back to and arrived 
at Liverpool in June 1808 with the laft-mentioned cargo. 
That upon her arrival there Gildart* as collector, de¬ 
manded from the plaintiffs, as owners of the {hip, pay¬ 
ment of a further fum of 33/. 15/. 3 d. as for the Liverpool 
dock duty, infilled by him to be payable on her entry 
inwards , and refufed to admit her to enter until the fame 
was paid: whereupon the plaintiffs paid that fum in 
order to obtain an entry inwards for their {hip into the 
port of Liverpool ; havipg firft protelted againft the vali¬ 
dity of the demand. But whether on the whole the 
plaintiffs below were entitled to recover the laft-men- 
tioned fum, the jury fubmitted to the Court. The court 
of C. P. gave judgment for the plaintiffs below (a.)* 019 
which this writ of error was brought. 


J. Clarke contended that the fa&s Hated in the ipe- 
cial verdi£t difclofed two different voyages, and not the 
fame voyage, out* and home \ and therefore that the 
plaintiff in error was juilified under the flat. 8 Attn . in 
receiving the two fums mentioned in the fpecial verdict 
as for the duties on one voyage wt from Liverpool to Ha¬ 
lifax* and for another voyage home from Devtarara to 
Liverpool; the intermediate voyage from Halifax to Dc~ 

* (*) Vide * Taunt. 97. > * * * 


mareroy 
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marara having broken the continuity of the fame voyage 1810. 
mt and heme. He’relied on the ftridt words of the a&, a -~***»>- 

• Glt&AnT 

departure from which, he laid. Would open a door to qdnfi . 
frauds 4 for different duties being made payable on dif- 
ferent defies of voyages, ihips intending to go to places 
in different dalles would clear out for the firft port in the 
lower clafs, and thereby pay only die (mailer duty, when 
they intended ultimately to proceed on a voyage taxed 
with a higher duty. [But the Court faid they ihould decide 
upon that cafe when it arofb? and intimated that the higher 
duty or the difference would be afterwards recoverable 
when the fa£t was afcertained. Here, however, they faid, 
the veflel went out to America and^retumed from America , 
which was within the fame clafs of voyages defcribed in 
the a&«3 He then referred to the judgment of this Court 
in the former cafe, where the cafe is put — u Suppofe a 
(hip comes to Liverpool in ballaft, carries out an outward 
cargo, and makes feveral other voyages without touching 
at Liverpool , and then comes into Liverpool with a caTgo 
inwards ; would there be an exemption from payment 
for the latter cargo, becaufe the whole duty had been paid 
for the former ? &c. would not the anfwer have been, 
that the owner had no right under thefe acts of parlia¬ 
ment for both an outward and an inward cargo, unlefs 
they be upon the fame voyage r” and he endeavoured to 
apply that to the prefent cafe. 

RichardfoQ contra was (topped by the Court. 

Lord Ellenborough C. h I ihould not wi(h to put 
a conftxuftkm on the a0t which would limit the juft pro¬ 
fits of this company which the legiflature has given fo 
them for the ufe of their docks; but we muft conftrue 
the words in their ^laia and ordinary fenfe} and nothing 

6 is 
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isr fo familiar upon this fubje£t as to fpeak of the fame 
voyage out and home to the Eaft Indies and to the Wejl 
Indies s though fuch voyages frequently embrace a variety 
of intermediate parts, as from one prefidenCy to another 
in the Eaft Indies , and from one ifland to another in the 
Weft: and the queftion is, whether the Iegiflature in ufing 
thefe words did not contemplate to ufe them in their or- 
dinary and familiar fenfe. What more does the fame 
voyage out and home mean than one continued voyage 
from the departure of 'the t Jlfel out until her return 
home ? The a£t does not confine it to the fame port of 
delivery outwards, but embraces intermediate voyages 
from one port to another before her return home. If 
indeed the veffel afterwards happened to go upon an in¬ 
termediate voyage in a different clafs of duties, that 
would be another queflion ; but no fuch difficulty arifes 
in this cafe ; and there being no varying duty, this mud 
be confidered as the fame voyage out and home, though 
confiding of different parts, wirhin the meaning of the 
a£ts. And this decifion is entirely confident with the 
confirmation wc put upon them in the former cafe (a). 

Grose J. declared himfelf of the fame opinion. 

Le Blanc J. The only queftion is. What is the 
meaning of the words, “ the fame voyage both out and 
home, ,, for which one duty only is payable ? This was a 
Liverpool (hip, the owners of which refided thbre ; and Ihe 
failed from thence on her outward voyage, which was a 
voyage from Liverpool to Halifax and Demarara ; but the 
argument now is, that the voyage to Halifax only was her 

CUdart v, Gladftr.ty u Eaft, 675. 

outward 
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outward voyage, and that her proceeding afterwards to 1810. 
Deinarara was a different voyage out: but we cannot 

1 ® # GlL»ART 

fuppofe that to have been the meaning of art aft impofing 
a dock duty at home upop the fame voyage out and 
home, which muft mean with reference to the port 
of Liverpool , which was the (hip’s home, and for the ufe 
of the docks there. To hold otherwife wouid be to fay 
that there could only be, a voyage out to one port abroad. 

The language of the Court in the former cafe was applied 
to a (hip not belonging Jo Liverpool , but domiciled at an¬ 
other port, which after leaving Liverpool with a cargo 
might happen to go feveral intermediate voyages out and 
home to her place of domicile, and then return again to 
Liverpool : and that die Court held did not privilege her to 
fail outwards from Liverpool again upon a diftincl voyage 
outwards, without payment of a new duty. The inconve¬ 
nience fuggeftecl is that a flop may clear out to the neared 
port to which fhe is deftined, for which the fmalleft duty 
is payable, and afterwards purfue her voyage to ^a more 
diftant port, for which a higher rate of duty is payable, 
and fo avoid the higher duty : but it will be fuflicient to 
deal with that cafe when it arifes : that may require a 
different confideration : the duty may be colle&ed either 
on the voyage outwards or homewards. 

Bayley J. A voyage may be confidered as the fame 
Voyage out and home, though the fhip bring borne a cargo 
from a different port from that where fhe delivered her 
outward-bound cargo \ and there may be different ftages 
in the fame voyage out and home. The crew are always 
engaged for the whole voyage out and home; and the 
(hip’s trading to different ports in her progrefs out and 
heme would not vary the contrafl with them. Now 

here. 
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It io. here, America ^ras the place, within the defcription of 
the ad, to which her outward-bound cargo was fent, and 

CltDART ^ § ® 

A meric A was alfo the place from whence (he brought her 

GLAOSTONKj t Q 

in Error, homeward cargo; and it made no difference to the port 
of Liverpool whether or not (he made any intermediate 
voyages to different parts of America . The expreffion 
alluded to as falling from the Court in giving judgment 
in the former cafe related to the luppofed cafe of a (hip 
not belonging to Liverpool , but coming there in ballaft, 
and carrying out a cargo, and then going intermediate 
voyages out and home to and from the place to which 
(he belonged, and then returning again to Liverpool. 

Judgment confirmed* 


Wttbufe!ay y 
June 17 th. 


A forfeiture by 
tenant for years 
in levying a 
fine, not having 
been taken ad¬ 
vantage cf by 
the entry of the 
then reverfioner 
to avoid the 
leafe, cannot be 
taken advantage 
of, after the re- 
verfion has been 
conveyed away, 
to recover the 
eftate jn ejett- 
ment from the 
tenant, upof^the 
feverai demifes 
of the grantor 
ai^d grantee 
of foch rever- 
fion. 


Fenn, on'the feverai Demifes of Tho. Matthews, 
Edw. Lewis and Chas. Lewis, againft Smart* 


r P m eje£hnent was brought to recover a dwelling- 
houfe, &c. in the parifli of Cacrwcnf , inj, Monmouth- 
Pure: anti the declaration contained three counts on the 
demife of Thomas Matthews , laid i ft, on the 9th of Dec. 
1790; anly, on the 2d of March 1808} and 3dly, on 
the 2d of Dec. 180S ; and counts on the feverai demifes 
of Edward, and Charles Lewis, J^oth laid on the 2d of 
Dec. 1808. At the trial before Bayley J. at Monmouth, a 
verdict was found'for the plaintiff, fubjecl to the opinion 
of the Court upon the following" cafe, 

, In 1779 Thomas Matthews, one of the leffora of the 
plaintiff, (being lord of the manor of Caerwent in the 
parifli of Caerwent ,) granted a leafe to Mr. Attwood , aft 
attorney, for 99 years determinable on three lives, at a 
©fervid tent of u. per asattm, of part of die wafte 
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Knds of the manor of Caerwent, on which part the pte* 
mifes in difjpute, being a large dwelling-houfe and garden, 
pieafure ground, &c. were ere£fced and laid out by 
Mr, Atpweod. The three lives in the leafe were Mr. Jlt- 

wood, his wife, and child, of whom Mrs. A it wood is the 

1 

only furvivor. In Hilary term 1792 a^ fine fur conufance 
de droit come ceo, &c. with proclamations, was levied in 

m Jy. 0 

C. B., in which T. B. Bndgeti Efq. was plaintiff, and 
the faid Charles AtMuood dnd Alary his w ife were defend- 
ants j which fine comprized the premifes in queflion 
which had been lb leafed by Thomas Matthews, and was 
levied to Mr. Bridget!, who pu reins fed the premifes at 
that time from Mr. Alt wood. None of the leffors of the 
plaintiff had any knowledge of this fipc until fome time 
after Thomas Aiatthews had converted the premifes in 
queftion to Edward and Cbarflft Lewis ^ by leafe and re- 
leafc of the 4th and 5th of July 1808. Mr. Bridge «, the 
purchafer under Altwood , paid the rjpfit referv^d up to 
1799. In 1803 the Defendant ptuxhafed the premifes 
from Mr. Bridgen , and has ever fince claimed sf freehold * 
therein. Previous*,to tftis cjc£lment being brought,* an 
a£tual entry was made ( a ) upon the premifes in the name 
of each of die leffors of the plaintiff to avoid the fine. The 
queflion was* whether the^plaintiff were entitled to re¬ 
cover ? If not, a verdi£l was to be entered for the de¬ 
fendant. 


Ifio. 

Fs»m* 
Leflfee of 
MAttniwt 
and Lrwif, 

Smart, * 


\ 


Fuller y for the plaintiff, firft flated the defendant’* 

s 

objection to be, thdtihe lefiors E, and C. Lewis , who 
were the purchafers under Matthews, the other leffor, 
could not avail fhemfelvcs of the forfeiture of the tenant 
lot years, incurred by levying the fine at the time when 


(*) ^The entry wag in fa£t made in Nwtmltr 1S08. 

^OL. XIf. G g Matthew 
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Mathews was feifed of the reverfion; and that Sfathews, 
the only perf«n who could have entered for the forfeiture 
before his conveyance to the Lewises, could not enter for 
it after he had parted with the reverfion: for that a for¬ 
feiture of tenant for years only gives a right of entry to 
the reverfioner, which right of entry Cannot be conveyed, 
and therefore the grantee of’ the reverfion cannot take 


advantage of it. To this he anfwercd, that in the cafe 
of a forfeiture by tenant for years in levying a fine, no 
entry was necefiary to avoid the term, as it would have 
been to avoid the eftate of freehold of a tenant for life. 


Mr. Juftice Blackjlotft [a) lays it down generally, that the 
forfeiture accrues upon the difeovery of it and in Pen- 

f 

7 mnt *s cafe {b), th§, period of fuch difeovery was JicM to 
* % , * / * 
be material and iffiiable shut a diftin&ion is there taken in 

d ■*, ' *> 

the fifth refolution, between a leafe for life and a lcafe 
for yeuarc: if die latter be made on condition that if the 
leflee dq or omit|ome collateral a£t, the leafe fliall be 
void; there, if the ieflor grant over the^reverfion, and 
afterwards the.- condition he broken, the grantee, though 
a ft ranger, ftiall take the benefit thereof 5 Jor the leafe is 
void ,'and not voidable by re-entry ; but if the Leafe be made 
for life, with fuch condition, there the grantee fhall never 
take benefit of it for the eijpte for life dbth not deter¬ 
mine before entry^ and entry or te-entry in no cafe by 
the common law can be .given to a ft ranger. The fame 
diftin£tion k talcen in Mathew Mattfangs cafe (e), and 
in Co. Lit . 214.#. 215. a. And J#d .Coke in the latter place 
sdfo ftates .another diverfity between condition® in deed 


id). a Vol t Cc M.,27,5. ^ 

(S) 3 Rep. 65, and VEft range v.tfemp/e, t Sid. 50. and Buckler v» 
Hardy > Cro. Elan. 450. 585. were alfo referred to. 

$£) S Rep. 95, b » 


and 
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and in law ; and puts the cafe of a ‘ leafe for life^ to, 
which there is a condition in law annexed* that if the 
lefiee make a greater eftate, &c.' the leflor may enter; 
and he fays that of this and the like conditions in law 
which give an entry to the leflor, flot only the leflor and 
His heirs {hall take benefit of it, but alfo his affignee, and 
the lord by efcheat, « everyone for the*condition in law 
* { broken in their own time.” This latter,*it is to be 
obferved, ts faid of„a freehold^ intereft determinable only 
by entry. Again, Lord Coke fays, there is a diverlity be¬ 
tween the common law, of which Littleton wrote, and 
^ 

th# law at this day by force of the f$at. 32 H. 8. c. 34. ; 
that by the common law no grantee of a flverfion could 
take advantage of a re-entry by ford 1 of any condition ; 

* ' 3 4 

but now by that ftatuje all graritees or aflignees of rever¬ 
sions may have the like advantages againft the leflees by 
entry fhr non-payment of rent, or for doing of wafte, or 
other forfeiture, and {hall alfo have Ijfielike benefit and 

T 

remedies action only for not performing of other con¬ 
ditions arid covenants, &c. eXprcffed in their leafes, as 
the leflors or gr&r.tors or theft heirs might l^ve had. 
But this ftatute does not affect conditions in law j and 
what was faid in Eyre's cafe («)» againft the fucceflor of 
an ccclefiafUfcal perfon taking advantage of a condition in 
law broken by a* leflW for years in jthft time of his pre- 
dcceflbr. muft be taken with reference to this ftatute. 
Here then it was a condition in law annexed to Att wood's 
eftate for 99 years ,, that he ihould not levy a fine ; and 
having levied it, his eftate, whichjwas only a chattel in¬ 
tereft, was abfolutely avoided and ceafed altogether; and 
it not being neceflary to ajtoid it by entry, as in die cafe 
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(k) Moor, 5 *. 
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of a freehold, the grantee of the reverfion may take ad¬ 
vantage of it at^any time, as foon as the forfeiture U dif* 
covered. And if,this diftin&ion hold with regard to a copy 
dition in deed annexed to the grant of a term of years, a 
fortiori it fhould hold the cafe of a condition annexed to 
fuch an eftate by law, to which greater effe£Jt ought to ho 
given. [Bayley J. Mull not^the neccflity of an entry de-?" 
pend upon the wording of the condition ? If die words be* 
that ■ upon the doing of fuch an act, the revorfioner may 
enter, there mult be an entry to avoid fl the eftate ; but ii 
the eftate be granted upon condition tha£ if the grantee 
do fuch an a£t, the eftate fhaJl thereupon immediately 
ceafe and determine, there no entry is neceflary.] 


•f 

„ Abbott , contra, fiiid^th^t the line of a tenant for years 
Continuing in pofleflion and paying rent, being deferibed 
in the books {a) as a mere nullity, like die fine of ,a copy* 
holder, no injufticepmild be worked by it, and therefore 
no injuftice will be done by, buffering the tenant to conti¬ 
nue in poffeffion to the end of the leafe ; which was all 
that he now claimed. [But tliis'prop^faf not being ac¬ 
ceded to j] he contended that no advantage could now 
be taken of the. forfeiture, which happened in. the time 
of Matthews die former reverfioner;- whp has fince 
granted die reverfion to the Lei Littleton (/>) fays, 
that no entry, nor re-entry, whichis the fame thing, may 
be referved or given* to any perfon, but ferily to Qie donor 
or leflbr or to their heirs; and fuch’ re-entry cannot be 
given to any other perfon. , And, thfen, he puts the cafe 
if one let to another for,life by indenture rendering rent; 
and fqr default of payment a rp-entry, &c.; if the rent be 

V 

. V 

{#) Fcrmr'% safe, 3 Ref. 77. i. 79. a. b. / {l) /, 347, Co, lit. 114. b. 
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behind, the grahtee of the reverfion may di ft rain foT ft, 
but may not enter and on ft the tenant, as the lefl'or or his 
heirs might have done if the reverfion had continued in 
them. “ And in this cafe the entry is taken anvhy for evtr ; 
for the grantee of the reveTfion cannot enter, caufa qua 
fupra : and the lefTor or his heirs cannot enter$ for if the 
lefTor might enter, then he ought to be in his former 
ftate, &c.; and this may not be, becaufe he hath aliened 
from him the reverfion.” The diftin&ion taken as to 
eftates avoided upon condition broken, without entry, re¬ 
fers to conditions in deed, where by the exprefs terms of 
the deed the eftate, is declared to fsefcfe and be void on 
breach of the condition. But this as a breach of a condi¬ 
tion in law, which the party may or may not take advan¬ 
tage of $ and if he do not, the eftate continues In law, and , 
the grantee cannot afterwards enter for the forfeiture. 
None 6f the cafes of entry for forfeiture diftinguifh 
between terms for years or for life.." Every one, Lord 
Coke fays («), (hall take advantage of the condition in /am 
broken in his own time. 3 'Com. Dig. Forfeiture , A. 
6 & 7. ftates that “ Entry for a forfeiture ought to be 
by him who is next in reverfion Or remainder after the 
forfeited eftate—as if tenant for life, or years , commit a 
forfeiture, he who has tire immediate reverfionw remain¬ 
der ought to enter,” 4 Sfe. and cites 1 Rol. 857. 1. 45. 50. 
858. 1 . 5. i( But he m the next remainder of reverfion 
fhall not enter fot* the forfeiture if his eftate do not con¬ 
tinue. In Johns y. Whitley (A), where the queftion arofe 
upon the breach of a condition in a leafe fot years, the 
Court held that the lefTor was bound to enter for fuch 
condit’on broken during the Continuance of the leafe; 


Co. Lit. *15. a. t b) 3 Wt!f. 1*7—*14». 
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that is, in effe£t during the continuance of his eftate in 
the reverfion. ^ And in Lady Montague' s cafe (a) it was 
exprefsly held in the cafe of a copyholder, that if a forfei¬ 
ture were incurred by leafing for. ten years, and the lord 
of the manor in whofe time the forfeiture Was committed 
died before his entry or feizure, the reverfioner could 
not take advantage of the forfeiture committed before her 
lame. And the fame point was ruled in Roe d. Tarrant 
y. Hellier (£), with the exception of cafes where the a& 
of forfeiture deftroys the eft ate of the lord : but here the 
fine by tenant for years continuing in pofieflion and pay¬ 
ing rent could have ..no fuch operation. In Goodright v. 
Porrejler (c) this Court held that a right of entry for a for¬ 
feiture was not devifeable : then if not devifeable, it is 
not aflignable. [Lord Ellenborough C. J. To hold the Icafe 
to be absolutely avoided by the levying of the fine, with¬ 
out the entry of the lelTor to take advantage of the for¬ 
feiture, might ia’fbme inftances be prejudicial to the 
leflor himfelf; as if the leafe turned out not to be benefi¬ 
cial to the leffee, who might wifh to get rid of it,] He 
concluded by obferving, that where it is made a queftion 
in the books, who may enter , that muft now be taken to 
mean who has the right to enter , and aflerts it by aftion ; 
for actual .entry is now only held neceflary to avoid a fine 
with proclamations. » 


Puller , in reply, infilled that the breach of this condi¬ 
tion in law avoided the eftate without an adtual entry: 
and that where Lord Coke fays that every one Ihould take 
advantage of the condition broken in his own time, that 
muft: mean with reference to what he had faid before of 
the breach of fuch a condition annexed to an eftate for 

(a) Crt, Jac . 30r. (*) 3 Torn Ref. i6a* (c) tEa/f, 552. 
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life, where an entry is neceffary. , The fame anfwer will 
apply to the cafe of the copyholder, who ^ holds at leaft 
for life. [Lord Ellenborough C. J. His eftate is held 
only at the will of the lord.] In effect it is for life, un- 
lefs he incur a forfeiture. Then it^annot be prejudicial 
to the lord to hold the eftate to be avoided without 
entry, as it is always in bis pcrweT to avail himfelf of the 
forfeiture or not at his option: and if he did not, it 
Could not be permitted to the tenant to fet up his own 
wrongful a€t agaii^ft the lord. 

V 

Lord Ellenborough C. J., after confulting with the 
reft of the Court, laid, that at prefent it Appeared to them 
as if an entry by the lord were neceffary to avoid the 
leafc j but that they would look into tlje cafes and mention, 
the matter again if in the mean time the lellors of the 
plaintiff would not accept the terms offered. And on 
the next day, his Lordfhip faid that they could not find 
any cafe whijjfi eftablilhed a difference between tenant 
for life and tenant for years, as to the necefiity of an 
entry to avoid their effaces, in cafe of a forfeiture incurred 
by the levying of a fine, but an entry was necefiary jigainft 
both j. and i\onc having been made to avoid the leafe in 
the prefent cafe in die time of the then reverfioner, the 
plaintiff was not ^entitled to recover. The Wifchief, he 
added, would be enormous, that a tenant lhould be able 
to get fid of a byrthenfome jeafe at any thtie by his own 
wrongful a& in levying a fine of the premifes. 

, . ( Poftea to the Defendant (e)* 

(a) Vide Co. Cef>> J 6o» tf Regularly it is true that none can take be. 
nefu of a forfeiture bat he that is lard of the manor at the time of the 
forfeiture ; and, tlierefore, if a copyholder maketh a feoffment, and then 
the lord alieneth, neither the grantor* nor the grantee can take benefit of 
this forfeiture ; for neither n right of entry nor a right of a&ian can ever 
be transferred from one to another. And, therefore, if a freeholder 
alienate in mortmain, and then the lord granteth fway his feignory, 
neither thp one ppr the other can ever take benefit of this forfeiture.*’ 
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Junt 27th* 

Upon a declara¬ 
tion in cafey al¬ 
leging a deceit 
to have been 
cft'elted upon 
the plaintiff by 
means of a war¬ 
ranty made by 
two defendants, 
upon a jo.nt falc 
to In in by both, 
of fhrrp, their 
joint piopiriy, 
the pla.rtitF 
Cannot rteovr 
upon p’ool ol 
a Lomi a-t ot 
tale and war¬ 
ranty by one 
only as of his 
ftparau pro¬ 
perty, the ac¬ 
tion, 11.ough laid 
in 'on, be ng 
founded 0.1 the 
joint contract 
‘alleged. 


Weall againjl Wm. Kino and Henry Kino. 

r J % HE plaintiff declared that on the foth of OFlober 
1805 the defendants' at Weyhill fair expofed to fate 

1 

200 South Down lambs as and for flock, <*. e. found lambs, 
and thereupon the plaintiff bargained with the defendants 
for the faid lambs, as and for (lock, i. e. found lambs, at 
and for a certain price to be therefore paid by the plain¬ 
tiff to the defendants for the fame ; aftd the defendants 
by then and there falfely and fradulently warranting the 
faid lambs to be flock, 1. e. found lambs,*then and there 
falfely, fraudulently, and deceitfully fold the faid 200 
South Down lambs to the plaintiff, a,s and for flock, i. e. 
found lambs, for a large price, to wit, 400/., which was 
afterwards paid by the plaintiff to the defendants for the 
fame: whereas in fi£t the faid lambs at the time of the fale 
and warranty of them, as aforefiid, were Hot flock, u r. 
found lambs, but were unfound and afflicted with the rot $ 
by means whereof 37 of them died, and the reft became 
ufelefs to the plaintiff; and the plaintiff loft the price and 
expected profit of them, &c. There were other county 
laying the contra£l in different way?, but all of them 
charging it as a joint contract madefy the defendants with 
the plaintiff. The defendants pleaded not guilty: and at 
the trial before Heath J. at Croydon, the plaintiff proved 
a warranty Jo the cffc£t above dated made by the de¬ 
fendant Henry Kings but there Was tio evidence to affe£t 
the other defendant William Kittg * Oft which it was ob¬ 
jected by the defendant’s counfcl, that the evidence did 

not maintain the declaration. To which it was anfwercd 

* 

that the action aiofe on the tort and not on the contra^. 
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But the learned Judge allowed the obje£tion, and non- 
fuited the plaintiff j ftating that m his coqfideration of 
the cafe, if that reafoning were to prevail, every breach 
of promife might be converted into a tort. And further, 
that if this declaration could be considered as laid in afcft 
founded on a contract, he Should have fubmitted the 
cafe of Govett v. Radnidge and Others ( a ), on which the 
plaintiff's counfel principally relied, for the reconfidera- 
tion of the Court of K . B. y how far the fame could be 
reconciled with the cafes of Brijlow v. Wright {b) y and 
Bo/on v. Sanford (e) j more efpecially as the court of Com¬ 
mon Pleas had lately in the two cafes of Powell v. Lay- 
ton [d) y and Mftx v. Roberts (e) y decided, after mature 
consideration, againft the authority of Govett v. Radnidgr, 
under fimilar circumftances. A rule nift was afterwards 
obtained by Garronu in laft Michaelmas term for fetting 
a Side the nonfuit, which in Eajler term was oppofed by 
Marryat and Law^Sy and fupported by Garrow and Ef- 

pinajfe. I was not prefent in court at the time when the 

♦ 

cafe was argued j but the fubje£t feems to have been ex¬ 
hausted in the reports of the cafes before referred to. 
And after time taken by the Court to confider of the cafe, 
$nd of the 9oritii£Ung authorities, 


4s* 


i $f 9 » 


^JAtt 

again? 

K in* 

and Anochor, 


Lord Ellen borough C. J. now delivered judg¬ 
ment.— 

This was an action againft the two defendants^ for de¬ 
ceit, ftated to have been committed in a Joint ^ale, alleged 
ia the declaration to have been made by them, of feme 
fheep, their joint property, and to have been warranted 

(a) j 6*. (i) Dfugl. 665, 

(c) S&iti 17?. Salt. 440. 3 Lev. *58. Cartb. 58. z Slew- 478. 

[ 4 ) z fifew (0 a New Rep, 454. and vide ante, $ 9. S.€. 

by 
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ageunfi 

King 

And Another. 


fey them to be ftoek or found fhecp, and which proved to 
be unfound : and the queftion is whether the nonfuit 
which proceeded on the ground of there being no evi¬ 
dence in this cafe to affeft William Ktng y one of the de¬ 
fendants, be maintainable ? The argument on the part 
of the defendant has been, that this is an a&ion founded 
on the tort; that torts are in their nature Jeveral; and 
that in a&ions of tort one defendant may be acquitted* 
and others found guilty. This is unqueftionably true, 
but Hill is not fufficient to decide the prefent queftion. 
The declaration alleges the deceit to have been effected 
by means of a warranty made by both the defendants in the 
courfe of a joint fale by them both of flieep, their joint 
property , The joint contract thus deferibed is the foun¬ 
dation of the joint warranty laid in the declaration, and 
efiential to its legal exiftencc and validity: and it is a rule 
of law that the proof of the contract muft correfpond 
with the* defeription of it in all material refpe&s: and 
jt cannot be queftioned that the allegation of a joint con- 
tra£t of fale was not only material, but effentially necef- 
fary to a joint warranty alleged upon record to have been 
made by the fuppofed fellers, by whatever circumftances, 
and in whatever aflion, be the fame debt, affumpfit, or 
tort, the allegation of a contract becomes necefiary to be 
made; and fuch allegation, or any part of it, cannot 
(as here it certainly cannot) be rejected as mere furpluf- 
age: fuch allegation requires proof ftri<fHy coTrcfponding 

therewith : it is in its nature entire, and indivifible, and 

>* 

.myil be proved as laid in al| material refpe£U. We 
prefer deciding this cafe upon a principle which is certain 
and univerfal, rather than by a reference to any cafes 
either of doubtful authority, or in which the particular 
£a£ts ipay feem to afford a fpecial rple of conftru£tion f 
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In this cafe a joint contrail was neceflary to be laid in 
order tp maintain the ground of a&ion as ftated upon 
the record j and being fo laid, and not being proved, the 
plaintiff was properly aonfuited. 

..Rule di{charged* 


iSto. 

WlAIC 

again/) 

Kikg 

and Another* 


The declaration contained three demifes, i. by Harriett 
Phillipps , widow, Sir John Kennaway Bart., R. Kenn - 
a way, and R. Winjlow; 2. by T. J . Phillipps , and 


Right, on the Demifes of Harriett Phillipps, 

7 June 27th. 

and Others, againfi Smith. 

r T’HIS was an a&ion of eje&ment brought to re- Under a devife 

A rr rr c rr 1 - to trufte ‘s, their 

cover pouelhon of a memiage and tenement in heirs, & c . of 
St* Stephens by Eauncejlon , in the county of Cornwall, lMfchddTftat? 

on tru/i to per¬ 
mit aruifuffrr the 
tcftatQf's KOlfc t 9 
receive ar^l take 
^be rents^nd pro - 

p # fiti until bis Jon 

3. by Harriett Phillipps alone. At the trial at Bodmin Jh^id attain n* 

a verdi£t was found for the plaintiff on the third de- ufc of h^fonin 

fee: and a de- 
vife of other 

lands to tlie truflees, upon truft to receive the rents and profits till hisfon attained *?* 
and in the mean time to apply the profits in dilcharging the intereft of a bond of 3000/.5 
and on the ton’s attaining z 1, upon trull by faje, Ieafe, or mortgage of the lafi mentioned 
premifis, to ralfe the 3000/. and difeharge the bond j and fubjed thereto, to the ufe of his 
Ton tn fee on his attaining zi : and a third devifie of' other lands, and the refidu? of his 
real and perfonal eftate, to the ufe of the lame trulhes, in truft, by f?Je, ieafe, or mortgage 
of die fame, to raife 3000/.» and pay it to his daughter Elizabeth: and after payment there¬ 
of, abfolutely to fell and difpofe of fo much of the refidue of his faid lands, &c as they 
Ihould think proper to raife money topay his debts, legacies, atid funeral expences j and 
then upon truft to pay the intereft and pioduce of his real and perfonal eftate to his then 
wife, for the maintenance of hcrfelf and two children, till the latter fhould attain zi, if fhe 
continued his widow; but if not, then for the benefit of the two children till zi; and 
then to transfer to thofe children fuch refidue; with further truftg if either ot both of them 
died under z 1, with a f 

“ Provifo—*“ that it fhould be lawful for the truliees, and the furvlvor, at any time 
“ or times till all the faid lands, &c. deviled to them fhould actually become v.-fted in any 
** ether perfon or perfor.s by virtue of the will, or until the fame or any fart thereof JlsouJU* be 
** abfolutely fold at aforefoid, to Ieafe the fame or any part thereof/" for any term of years 
not exceeding 14, ac the heft rent:— 

Held that the devife in the firft daufe to the tru flees, upon trull to permit and fujffer the 
teflator's tofc to receive and tale the rents and profits of the lands there defcribed until "his foq 
attained zi, veiled the Kffral eftate of thofe .lands in her, and was not affrdted by the ful>. 
fequent leafing provifo given to the truflees, wi tch was confined to premifes originally 
veiled in them as tiuftees, or over which, when ^ftei wards becoming verted in others* 
fhe truflecs retained a power of fale, &c. * 
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mife, fubjeG to the opinion Qf the Court on the fol¬ 
lowing COfy. , „ ■ r 

Thomas Phillipps being feifed in fee of the pTemifes* 
devifed the fame as follows: w I devife unto Sir John 
** Kennaway Bart., R. Kennaivay, and R. Winfqw clerk* 
« tlieir heirs, executors, adminiftrators and aftigns, all 
“ my freehold and leafehold meffuages, lands* &c. in 
ft the parifh of Sti Stephen , in the county of Cornwall, 
** (Including the premifes in quell:ion) upon trujl toper* 
€( mit and fujfer my wife (the leflor of the plaintiff in the 
u third demife) to receive and take the rents and profits 
* l thereof until my fon Thomas Phillips {hall attain the age 
^ of 21 years ; and from and after his attaining that age, 
then upon trujl and to and for the ufe , of my faid fon 
€t Thomas, his heirs, executors. See. during all my eit^te 
K and intereft therein refp^&ively.” The teftator then 
devifed to his laid truftees and tlieir heirs and affigns as 
follows* viz. “ All my meffuages, lands and heredita- 
44 ments then lately purchafed by me in the parifh of 
“ Saint Thomas near Launcejlon upon truft neverthekfs 
({ to receive the rents and profits thereof until my faid elded 
** fon Thomas fhalt attain the age of 21 yeans, and pay 
u and apply the fame in the mean time in difeharge of the 
t( intered to become due on my bond for 3000/., And 
K when my faid fon (hall attain the age of 4,1 years , then 
“ upon trujl that they, my faid truftees,Jball by J'ak, k§Je 
“ or mortgage oh all or any pfart of the faid lad-mentioned 
“ lands, as they my faid trudees ftiall^,think proper, ratio 
u and levy the fum of 300a/.* and apply the fame- in 
“ difeharge of the principal monies,due on the faid bond ? 
** and after railing and payment of 1% feid 3000/*, and » 
“ fubje£t and chargeable thereto, I give aud dcviCp the 
I* faid lad-mentioned meffuages, lands, &c. untq and to 
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^ the ufedf ttiy {aid eldeft fon> on bis attaining fnch agl 
u as aforefaid, and his heirs for ever.” The terfkator then 
devifed to the fame truftees “ all my mejfuages, lands, te- 
a nements and hereditaments of what nature or kind foever,' 
u Jituate in Tiverton in the county o/'DevOtt, or elfevohere in 
<c the counties of Devon or Cornwall, (except as aforefcdd ), 

** and alfo all the mefluages, lands, &c. whether freehold, 
€t copyhold, or ieafehold, which I am lately become en- 
“ titled unto, under the will of my late father, and the 
« refidue of all my real and perfonal eftate and effects 
“ what foe ver, fubjeft to fuch charges and incumbrances 
“ as ate now afte&ing the fame, to hold the fame unto and 
“ to the ufe of them the fold trujlees, their heirs, executors, 
“ admin fra tors and affigns, upon trujl neverthelefs that 
“ they, my laid truftees, Jball at any time after my dec cafe, 
** either by fale, leafe, or mortgage, of all and every or any 
u of myfaid freehold, copyhold, or Uqfehold mejfuages, lands, 
** &c. or any part thereof refpe£lively by me lajlly here- 
“ inbefore given and devifed to them my laid truftees.* 
“ as aforefaid* as they fhall think proper, raife the faid 
“ fum of 3000/., and pay the fame to my daughter Eli- 
“ zabeth Patience, in difeharge of a legacy given to her 
* f by the will of Sit Jonathan Phillipps \ and after pay- 
“ ment thereof ftiall absolutely pll and difpofe cf all or any 
“ part or parts of the refidue of my fciid mejfuages, lands, te~ 
“ nements and hereditaments, atfuch time and in fuch manner 
** alfo as they my faid trujlees fhall think pnperj arid fall 
•* pay the cl far refidue of the monies to arife by fuch file 
“ in difeharge of my debts, funeral expences, and lega- 

Si 

( * cies: and upon truft to pay the intereft, dividends and 
“ produce of my faid real and perfonal eftate, after pay- 
11 ment of fuch incumbrances, and my debts, funeral ex- 
u pences, and legacies, as afOrefaid, unto my faid wife for 
“ the better fupport of herfel/ and her children until my 
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u two children byher fhall refpefUvely attain the age of 21 
u years, if my faid wife fhall fo long liv e and continue my 
“ widow: but if not, then upon truft that they my faid 
“ truftees (hall pay the income and produce of the refi- 
,{ due of my faid 5 real and perfonal eftate unto and for 
<f the benefit of my faid two children, by my prefent 
*' f wife, as my faid truftees fhall think proper, till fuch 
** children fhall attain fuch refpe&ive ages as aforefaid ; 

and then , upon trufl to pay , ajjlgn\ convey and transfer alt 
*« the rejidue of my real and perfonal ejlate> fubje£t as afore— 
* c faid, unto my faid two children, their heirs, executors, 
« &c. equally between them as tenants in common : or 
€t if either fuch children fliall die under that age, then to 
« the furvivor of them, his or her heirs, executors, See. 
« on his or her attaining fuch age as afQrefaid. And if 
« both my faid children by my prefent wife fhall die 
« under 21, then upon truft to pay the clear income 
«* and produce of the refidue of my faid real and perfonal 
« eftate to my faid wife for her life ; and after her de- 
« ceafe, to pay and transfer the refidue of my faid real 
« and perfonal eftate unto my fon Thomas and my daugh- 
« ter ILtizabetbi'Patience> equally between them, fhare 
k and fhare alike, when and as they fhall rcfpe£fively 
« attain the age of 21 years, and the income thereof in 
« the mean time: and if either of fuch 1 aft-mentioned 
« children fhall /lie under that age, then to the furvivor 

1 K r ‘V' ( 

« of them, his or her heirs, eiecutors, &c. on his or her 
t{ attaining fuch age as„aforefaid. n Then followed this 
tgtjivz t §wtr » provifiori. h Provided alfo, and I do hereby direct, that 
*< it fliall and may be lawful for my faid truftees, and 
« the furvivors, & c. at any time or times, till all the faid 
« mejfuages % lands t tenements and premifes hereby devifed to 
« them upon trufl as aforefaidJhall aBually become vefed in 
rt any other perfon of perfops by •virtue of this my will, or 

j «until 
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** until the fume or any part thereof Jhdil he ahfolutely fold 
u and difpofed of as aforefaid , to detnife and Imfe the fame 
“ premifes, or any part thereof, to any perfons, for, any 
“ term or number of years not exceeding 14 years in 
es pofleffion, and not in reversion, at the belt and molt 
<c reafonable rack rent, &c., fo as fuch leafe or leafes be 
i( made difpunilhable of wafte: and that the leffee or 
u leffees do execute counteT-parts of fuch leafes refpec- 
lively.” The teftator afterwards died feifed of the 
premifes mentioned in the third demife, leaving all the. 
leffors of the plaintiff him furviving. If the plaintiff we^o 
entitled to recover on fuch third demife, the verdufl 
was to ftand: if not, then a nonfuit was to be entered. 

j 
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This cafe was argued in the laft tenn by A. Moore for 
the plaintiff, and by Csurtenay for the defendant. The 
argument turned upon the particular words of the will 
noticed in the judgment of the Court, which was now 
delivered by * 

Lord Eijlenborough C. J- — 7 The only queftion in 
this cafe was, whether Harriet Phillips widow, upon 
whofe demife tire plaintiff had recovered a verdict, 
took the legal eftatc in the ‘"premifes in queftion un¬ 
der the will of Thomas Phillipps ? j 3 y that will Thomas 
Phillipps devifed to Sir fohn Kennaway Bart, and others, 
their heirs, executors,' adiMjiiitrators, and afligns, all 
his freehold and leafehold meffuages, &c. in St. Ste¬ 
phen, upon truft to permit and fuller his ypife, the faid 
Harriet Phillipps, to receive and take thd rents and profits 
until his fon, Thomas Phillipps, Ihould attain 21$ and upon 
hi3 faid forfs attaining that age, then upon trull to and for 
the ufe of his faid fon, his heirs, executors, adminiftra* 
tors, and alligns. This devife includes the premifes in 

queftion. 
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queftion, which are freehold. The teftator alfo deviCed 
certain other premises to Sir John Ketmaway and »the 
others before named with him* upon trui#; to receive the 
rents and profits till his faid fon Thomas ihould attain 
21 , and to pay and 4 apply them in the mean time in dif** 
charge of the iptereft on a bond for 3000/. j and oft the 
{bn’s attaining 21, upon truft, by fale, leafe, or mortgage, 
of all or any part of thofe premifes to raife the 3000/., 
•and fubje£l thereto, to the ufe of his faid fon Thomas , on 
his attaining 21, and his heirs. The teftator alfo gave 
certain other freehold, copyhold, and leafehold premifes* 
and the refidue of his real and perfonal eftate,-to the fame 
perfons; to hold the fame unto and to the ufe of them , their 
heirs, executors, adminiftrators, and afligns, upon truft 
that they ihould, either by fale, leafe, or mortgage of*all 
or any part of the real eftate, raife the fum of 3000/., and 
pay it to his daughter Elizabeth Patience , in difeharge of 
a legacy given her by Sir John Phillipps ; and after payment 
thereof, to fell and abfolutely difpofe of fo much of the 
Teal eftate as they Ihould think proper, to raife money to 
pay his debts, funeral expences, and legacies, and upon 
truft to pa^the intereft, dividends, and produce of hi* 

W _ 

faid real and perfonal eftate to his wife, for the better 
maintenance of hcrfclf and % or children, till the teftator's 
two children-by her ihould attain 21, if {he ihould fo long 
continue his widow; but if 0 ke ihould not, then upon 
truft to pay the income and produce of the refidue of hi* 
real and perfonal eftate for the benefit of the faid children 
till 21, and then to convey and transfer to them fuch re¬ 
fidue j with further trpfts, if cither or both of them ihould 
die under 21. The will then contains a provifp, “ that 
« it fhall and may be lawful to and for my laid truftges, 
* ( and the furvivors and furvivor of them, at any time or 

' J3 u tones* 
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** times, till all the faid meffuages, lands, tenements, and 
premifes hereby devifed to them, upon trujl as afire - 
** f ai di Jhall aHually become vejled in ariy other perfon or 
u perfons by virtue of this my will , or until the fa?ne or any 
w P a rt thereof Jhall be abfolutMy fold tind difpofed of as afore- 
ft faid t to demife and leafe the fame premifes or any part 
u thereof to any perfon or perfons, for any term not 
u exceeding 14 years, in pofleflion and not in reverfion, 
- f( at the beft rent,” &c. It was admitted upon the ar¬ 
gument that a limitation of the freehold premifes to 
•truflees, upon trujl to permit another to receive the rents 
and profitSy will in general veil the legal eflate in 
the perfon who is to receive the rents and profits; and 
Broughton v. Langley (Ld. Ray. 873.) is an authority in 
point that it will. But it was contended that the power 
of leafing in this will diftinguifhed this cafe from that of 
Broughton and Langley ,* that this power extended to the 
premifes in queflion, as well as to all the other premifes de¬ 
vifed ; and that when the teftator gave the truflees this 
power, he mufl have underflood that he had before given 
them the legal eflate. Upon an attentive confiderjtion, 
however, of this provifo, it appears that it does not extend, 
and was not meant by the teftator to extend, to the pre¬ 
mifes in queflion, but is confined, and was' intended to 
be confined, either to premifes which, having been ori¬ 
ginally wjted in them #§ truflees under the will, might 
afterwards become vejled ih another perfon or perfon or to 
tbofe over which the trullees had power of fale given to 
them: and if the' intention were in this refpedl even 
doubtful, it would be fufficient for the plaintiff; becaufe 
the devife in truft to permit Mrs. Phillipps to receive the 
rents, &c. mufl have the ordinary effect of fuch a devife, 
unlefi the Court can pronounce affirmatively that it wa9 
Vol. XII. H h the 
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the teftatar’s intention to include the premifes in quefiiott 
in the power leafing. The will contains three drf» 
vifing claufcs, the fecond and third of which contain 
powers of fale *, but the firft contains no fuch power, but 
is in truft to permit the widow to receive the rents dll 
the fon {hould attain 2 j , and it is then to the ufe of the 
fon in fee. It is true that the firft claufe contains leafe- 
holds as well as freeholds ; and, as to the leafcholds, the 
legal eftate muft be in the truftees; but though the legal 
eftate as to them be in the truftees, it does not follow that 
the tellatOT intended that they ihould be included in th» 
power of leafing; and even if they were intended to be in¬ 
cluded, it does not follow that there was the fame intention 
as to the freeholds. The truftees were to have no control 
over thefe premifes for any purpofes of the tefator y s •wilf, but 

1 

they were to veft and enure for all beneficial purpofes 
folely to the ufe of the widow till the fon was 21, and 
then to enure wholly to that of the fon ; and there is no¬ 
thing upon the face of the will befpeaking an intention that 
the mother and the fon fhould not refpe£lively have, in 
fucceflion, the legal eftate, and, if they thought fit, the- 
a&ual pofiefiion: whereas if the defendant be right, and 
the power extend to thefe premifes, the truftees might 
h-afe them ^rhen the fon was uptm the eve of 2% and 
might deprive him of the a (filial pofieflion till he was 
nearly 35. A confirmtrion which would produce fuch a 
confequence, without any obvious benefit on the other 
fide, is not to be adopted, unlefs the words absolutely re¬ 
quire it, and which, upon a fair confideration of them, 
they do not appear to do. The words give the truftees 
the power of leafing « till all the mefiuages, Sec. devifod 
u to them upon iruji as aforefajd fliall actually become 
vejted in fame ether perfoti, or until the fame (hall be 

“ abfo- 
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K abfolutely fold.” The words , tf upon trujl as aforefaid? 
are not very definite. They may mean upon which trufls 
are to be executed by the trujlces, i. e* upon which they are to 
raife money , &c.: and if that be their'meaning here, they 
do not extend either to the premifes in queftion, or to 
the leafeholds which were included in the firft devife. 
The words, “ till they Jhall actually become ve/led in fome 
other per fan by virtue of this my will? imply that the 
teftator was contemplating property as to which he had 
already ufed words which would veil it in the truftees in 
the firft in fiance, and afterwards pafs it beyond them to 
fome oilier perfon : whereas he had not before ufed any 
words as to the property in queftion, which would have 
that effect* Upon tlicfo grounds, therefore, that the 
words here ufed in the devife to Harriet Phillipps are fuf- 
ficient to paft the lcg.d eftate to her, unlefs the power of 
leafing controls their* ; that there are no purpofes ex* 
prefled in the tc lator’s will which a leafe of thefe pre¬ 
mifes will advance; tint it might materially prejudice 
the interefts of thofc perfons to whom the will gives thefe 
premifes to extend the power of leafing to them; and 
that all the words of the,power, and the probable inten¬ 
tion of the teftator, may be fatisfied without that exten- 
fion *, we are of opinion that Harriet Phillipps took the 
legal eftate in the premifes in queftion, and confequently 
that the plaintiff is entitled to recover. This is certainly 
the jullice of the cafe in this action ; for Sir John Kenna - 
way and the others appear by the firft count to have con¬ 
curred in the cje&ment, though, from a miftake, there is 
no count upon which they could have recovered, had the 
legal eftate been in them. 
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Roe, on the Bemife of Bamfori5, clgainjl Hayley, 

TN eje&ment to recover mefluages and lapds at Wolver- 
hamptoriy in the county of Stafford , the demife of which 
yns laid on the 26th of March 1809, a verdi& was 
taken at the trial at Stafford for the plaintiff; fubjeft to 
the opinion of the Court upon this cafe. 

Jjfftlliam Bamford, deccafed, being feifed in fee of the 
premifes in queflion^ demifed them, by an indenture of 
leafe, dated 25th of March 1802, to the defendant Hay- 
tey , his executors and adminiftrators, from the day of 
the date, for 21 years, at a yearly rent, payable half 
yearly, on the 29th of September and the 25 th of March, 
unto the faid William Bamford his heirs or afligns, fub- 
je£b to this provifo for determining the faid leafe. “ Pro¬ 
vided, that if either of the faid parties {hall be defirous 
to determine this leafe at the end of the firft 7 or 14 
years of the faid term, then it fhall and may be lawful 
for either of them, his executors or adminifraters, fo to do, 
upon giving unto the other of them, his heirs , executors , 
tr adminijlrators, or leaving the fame at his or their place 
of abode,, 12 months’ notice in writing, of fuch his or 
their intention, any thing therein contained to th^ con¬ 
trary notwithftadding.” William Bamford being fo feifed, 
afterwards by his \yill, m September 1807, devifed the 
premifes to his youngeft fon Benjamin B. (the leffor of 
the plaintiff,) in fee, and appointed the faid Benjamin B. 
and T. C. his executors, and died on the 17 th of Decem¬ 
ber following; leaving William Bamford his heir at law. 
The executors proved the will. On the 3d of March 
1&08 Beniamin Bamford alone delivered notice in writ- 
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lng, figned by himfelf, to the defendant, as follows. 
Mr. J. L. Hayley .— As devifee in fee linger the will of 
jmy late father William Bamford , deceafed, and in pur- 
fuance of the provifo in the leafe of the buildings, lands, 
and premifes made by him to you, 1 thereby give you no¬ 
tice to quit and deliver up to me, at or upon the 25th of 
March 1809, the pofleffion of all the buildings, lands, 
8cc. thereto belonging, fituate in Wolverhampton , &c. fo 
leafed by my faid father to you.” Dated the 26th of 
February 1808, and figned Benjamin Bamford. iPthe 
plaintiff were entitled to recover, the verdidt was to ftandj 
otherwife a nonfuit was to be entered. The cafe was ar¬ 
gued in the laft term. 
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Abbott for the plaintiff dated the queftion to be,Whe¬ 
ther the devifee of the leffor who made the Itafe were 
competent within the meaning of the provifo to give the 
notice to determine it *, and contended that the meaning 
of the provifo, though not conveyed in the mod apt terms, 
was that the notice Ihould be given by or to the owner 
at the time of the eftate, on the one hand, and to or by the 
perfon inferefted in th<? ( leafe at the famo time, on the 
ether: and that it could not have been the meaning of 
eithej party that fuch notice Ihould be given*to or by a 
ftranger to the eftate, which if the words were conftrued 
ftridUy would be the cafe. For the executor of the leflbr, 
(which the plaintiff alfo is as well as devifee) is, as executor % 
a ftranger to the real eftate; and the heir of the leffee 
would, as fpeh, be a ftranger to the term. Rent, or a right 
of entry, or re-entry muft follow the eftate, and cannot be 
jreferved to a ftranger («). ' In Sa'rhevcrell v. Froggatt 

t#) Lit./. 347. (i) % SetmJ. 370. 
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a reservation of rent during a term of years to the Ieffor* 
his executors , admini/lratars, and ajftgns , was held to extern! 
to a devifee who fued the leffee upon his covenant. 
There indeed was the word afigtis, which would be taken 
to include a devifee r but a refervation of Tent to tenant 
in tail and his heirs will by intendment of law carry the 
tent with the eftate to the heir in tail {a). So wherd a 
feoffment is made on condition, the law allows him who 
hath intereft in the land, as a fub-feoffee, as well as the 
parlor parties privy to the condition, to perform it and 
fave the eftate [b ); a^d the like rule holds of a mortgage 

i 

on condition to be performed by the mortgagor and J. & 
before a certain day, where if either of them die before 
the day, the condition may be performed by the other 
alonelfc). In Iiice reafon, by analogy to the rule in thofe 
Cafes, the^words of this provifo, which fpeak of the no¬ 
tice to be given by either of the faid parties defirous of 
determining the leafe, his executors or adminijlrators , to 
the other, his heirs ^ executors , or adnimjlrators , mu ft be 
taken to mean generally all the reprefentatives of either 
party Handing in privity to their refpe&ivc eftates and 
interefts. 


William* Serjt. contrh admitted, that by the rule of the 
common law no entry could be referred to a ftrangcr, but 
denied that a devifee ftood in a different predicament. 
The Jl. 32 H. 8. c. 3^. (r/), was the firft a£t which gave 
power to an aflignee of the reverfion, as a devifee is, to 
enter on the leffee for a condition broken : but that does 
not apply to this cafe, which ftands upon the words of 
die provifo. Then it is admitted that a devifee does not 

U ) t Vtnir . 16a.and Ut . f . 347. (*) Lit f . 3 36. and Shef >. Touch * 137. 

(c) Ct, Lit. hi Vide Co, Lit. 213. a. 
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come within the words ; and there is no authority for 
conftruing them in the large and general feufe contended 
for. The diftindtion is taken in one of the l>ooks cited (a), 
between conditions to defeat and conditions to preferve 
an eftate > the former are always conftrued ftri&ly % 
and the prefent cafe is of that defcription: the autho¬ 
rities cited are inftances of the latter defcription. The 
eftate of the lelTee can only be defeated in the very mode 
ftipulated for in this leafe, which has not been purfued. 

* 

Abbott in reply faid that the proviso was introduced for 
the equal benefit of both parties, for either may deter¬ 
mine the leafe ; and therefore was not to be governed by 
the ftridt rule of conftrudtion in cafes of forfeiture or 
conditions broken, which are to determine an efta|e for 
the benefit of the grantor only. 

Cur. adv f vult. 

Lord Ellenborough C. J. now delivered the judg¬ 
ment of the Court. The only quell ion in this cafe was 
upon the validity of a notice lor determining a leafe* 
William Bamford , being feiaed in fee, demifed the pre- 
mifes in queftion to the defendant for 21 years from Lady- 
day 1802, fubjedl to this provifo, “that if either of the 
« faid parties fliall be minded and defirous to determine 
« this leafe at the end of the firft 7 or 14 years of the 
a faid term, then and in fuch cafe it fliall and may be 
« lawful for either of them, his executors or admitiijlrators, 
« fo to do, upon giving unto the other of them, bis heirs, 
€t executors or adminiftrators, 12 months* notice, in 
u writing, of fuch his or their mind or intention.” William 
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Bamford devifed to the leifor of the plaintiff in fee, and' 
made him and one Che/hire executors of his will, and 
died. On the 1 3d of March 1808 the leifor of the plain¬ 
tiff gave notice in his character, and by the name and 
description of t( devifee in fee under the will of his late 
fa&er William Bamford , deceafed,” for putting an end to 
the leafe of Lady-day 1809, in purfuance of the provifo 
therein contained ; and it is upon the validity of the no* 
tice thus given by Kim that the cafe depends. It is con¬ 
tend on the part of the defendant, that this provifo is 
tQ be looked upon as’a condition to defeat an eftate ; that 
it ought therefore to be ftri£Uy and literally purfued} 
and that as it gives no power, in terms, but to the parties , 
their executors or adminijlrators , it does not warrant a no¬ 
tice by a devifee'T On the other hand it was urged, that 
this was intended as a privilege or power to accompany 
the eftate of the lefior on the one part, and of the lcfTee 
on the other, into whatfoever hands it might pafs ; and 
that the words if executors and adminijlrators ” were put for 
representatives in general j and that a notice might be 
given by an ajfignee of either party, or by the heir or de¬ 
vifee of the leifor, as well as by the parties themfelves, 
their executors or adminiflrators ; and this we think the 
right conftru&ion. The obje& of fuch a provifo mani- 
fcftly is that the inheritance fhould not be bound on the 
one hand againft the will of the perfons to whpm the in¬ 
heritance belongs; yid that, oq the other hand, the leffee 
and thofe claiming under him fhould not be bound 
gainft their will; but that in all inftances the parties in* 
terefted, whofoever they might be, fhould have power to 
give the neceffary notice for this purpof'e. The inten-j 
tion was npt to give a collateral power, to be exercifed 
by a ftranger, but to annex 'certain privileges to the term 

• ‘ ' 7 
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and to the reverfion, to pafs with fuch term and with 
fuch reverfion refpetftively, and to be exercifed by the 
perfons, whofoever they might be, to whom fuch term 
or reverfion fhould come. The right refpe&s the intereft 
demifed; and according to the rules which afcertain 
whether a covenant is to be deemed to run with the l^BL 
or not (a), would be confidered as annexed to the rever¬ 
fion on the one hand, and to the term on the other. A 
covenant by a leflor that he would renew at the end of 
his term has been adjudged to run with the land an$|to 
bind the grantee of the reverfion (b) ;%nd there is no fub- 
ftantial difference, in point of conftruction, between a 
ftipulation for extending the term, and a ftipulation for 
fhortening it. So a covenant to renew at the requeft of 
the leffee has been held in equity to run with the eftate, 
and to oblige the leffor to renew at the requeft of the lef- 
fee's executors; there being nothing in the leafe to {hew 
that the renewal was intended to be confined perfonally 
to the leffee, and it being confidered that the executors 
were identified with the leffee (r). If the provifo in this 
cafe is to be *conftrucd literally, what will be the confe- 
quence ? If the leffee or his executors aflign, fuch af- 
fignee cannot give the notice, becaufe he is not within 
the words ; but if any notice is to be given on his part, 
lie muft procure it to be given by the leffee or his execu¬ 
tors : and for the fame reafon, if the leffor die, his heir 

m 

#r devifee cannot give it •, but, if any notice in fuch cafe 
is to be effeftual, it muft be from the executors or ad- 
miniftrators of the leflor. Now it never could be in¬ 
tended that the right of determining the term {hould be 
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taken from the only perfons interefted in it, and given t» 
a mere ft ranger, having no intercft in it whatever. We 
therefore think the true conftrudiion of this provifo is not 
according to the letter, but according to the fpirit; and 
that we may adopt , the expreffion in Dyer 1 5. a. “ that in 
^Wery deed and condition which are private laws be* 
« tween party and party, a reafonable and equal infcen- 
** tion {hall be conftrued, although the words found to a 
contrary meaning.’* An additional argument in favour 
o^he conftru&ion wc adopt may be drawn from the lat¬ 
ter part of the provifo, which fays, that the notice fhall 
be to the other, his heirs, executors, or adminiftrators 5 
fo that though it in terms requires notice from the party, 
bis executors or adminiftrators , it allows it to be given alfo 
to heirs, which furnifhes a fair ground for fuppofmg that 
the word heirs was before omitted merely by a miftake in 
the enumeration of the different claffes of representa¬ 
tives of the original parties to the leafe. And if ihe word 
heirs be thus fupplied in the former part of the provifo, 
on the ground of a fuppofed pmifiion by miftake, a dc- 
vifee, as haresfaEius, would be in like maimer fupplied 
or introduced by reafonable intendment and conftru&ion 
arifing out of the terms and object of the fame inftru- 
ment. TJpon the other ground, however, we are clearly 
of opinion, that the provifo extends in reafonable con- 
ftru£lion to all reprefentatives j and confequently that 
the notice given \yas fufficient to determine the leafe. 
The poftea therefore mull be delivered to the plaintiff. 
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Cole and Others, Affignees of Doyle, a Bank- j e u J n n e fj^ 
rupt, againft Parkin, 


JN trover for a fhip, which was tried before Lord 
lenborough C. J. at Guildhall \ the plaintiffs proved a bill 
jof fale of the fhip executed by the defendant to Doyle , 
die bankrupt, on the 26th of June, in which, by miftake, 
as it afterwards appeared, the certificate of regiftry Wte 
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recited to have been granted at Guernjey inftead of Wej£ 
mouth* where it was in fact eranted; but when it was 
Cent down to Weymouth to be regiftered by the proper 
officer there, the miftake was difeovered after fome time, 
and it was returned again to the parties on the 5th of 
September , and then the miltake was rectified with the 
confcnt of both parties, by ftriking out Guernfty and in¬ 
ferring Weymouth , and the deed was re-executcd and dc- 
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iivered de novo, but without any new damp. It ap¬ 
peared further that the fhip was in port on Lhc 26 th of 
June when the bill of fale was firfl executed, and re¬ 
mained there till the 30th, when fhe failed ; and fhe was 
out of port when the deed was re-executed, on a voyage 
in which fhe was afterwards loft at fea, and on which 
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flie had been fent by the defendant. On the objection 
being taken of the want of a new ftamp, the plaintiffs were 
jionfuited at the trial, with leave to move to fet the non- 
fuit afide: and a rule nifi having liccn granted for that 
purpofe in laft Hilary term, caufe was fliewn againft it 
pi the fame term by 


delivery, and 
the dcicdl aiif- 
ing not from in¬ 
tention but 
from miftake, 
and the altera¬ 
tion merely 
making the con* 
trait what it 
was otigina’ly 
intended to hat* 
been. 


The Attorney-General and Marryaty who urged that the 
inftrument after the firft execution of it was perfect upon 
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the face of it, and was only proved to be inoperative by 
extrinfic circumftances. The vendee ufed and ailed 
upon it in this ftate by fending it to Weymouth and at¬ 
tempting to get it regiftered there. If one alteration of 
this fort, efpecially in a material part, were allowed upon 

't* 

tne fame (lamp, the inftrument might be altered in every 
part of it, even in the name and defeription of the (hip, fo 
as altogether to make it a new inftrument; and it would" 
often be difficult in thefe cafes to diftinguifti between 
abj§rations arifing from miftake and thofe from defign, 
which would open a door to frequent evafions of the 
{lamp duties. Suppofe where the (lamp is calculated by 
the number of words, it was found, after the execu¬ 
tion of the deed, that the number of words exceeded the 
allowance ; could fome fuperfluous -words be ftruck out, 
and the deed be re-executed -\yithout a new (lamp ? If fo, 
then in the cafe of annuities, or bargains and fales, which 
are to be enrolled within a certain limited time after exe¬ 
cution, the fecond execution would give the inftrument a 
new date, from -w hence the time for enrolment would 
be calculated : and yet if a new date be given to a bill of 
exchange, that has been held to require a new ftamp (a). 
iLe Blanc J. That is not the correction of a miftake, but 
the cafe of a new inftrument intended to be made.] In an¬ 
other cafe (b) where a broker by miftake made a policy of 
infurance on Jhip and outfit y infteadof {hip and goods ; yet 
when it was coryeCted, it was held to require a new 
{lamp. [ Le Blanc J. That was a purpofed alteration 
aftey the contract had been entered into with thofe who 
meant at the time what was firft expreffed.] In this cafe 
the fhip having been in port when the deed was firft ex* 




(a) Vide Bowman y. Nubol, 5 Term Rep, 517, 

[b) Ft wit v. Fatten , 9 Eajt, 351. % 
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Seated, and out of port when the alteration was made, 
a different law had operated upon her, as to the time with¬ 
in which the regiftry was to be made *, for by/15. of the 
ftat.34. G. 3. c. 68 . when the veflel is in port at the time 
of the transfer, the indorfement of it on the certificate of 
regiftry is to be forthwith made *, but if at fea, then it is 
to be made within ten days after her return to port. A 
aniftake of a name in a deed whereby a trader conveyed 
away all his property would ftill be an a£l of bankruptcy ; 
and if the vendor, a trader, had had no other prope% 
than this (hip, it would have that operation, though the 
requisites of the regiftry acts had not afterwards been 
complied with by the vendee \ othefwife it would be in 
his power to make it an a£l of bankruptcy or not in the 
vendor. 


181a. 

Col* 

again/l 

Pa*.*h«v 


Park and Scarlet , contra, faid that in every cafe where 
a new {lamp had been held neceffary upon the alteration 
of an inftrument, the inftrument was good upon the 
face of it, and valid between die parties ; but here it had 
no validity till properly regiftcred, and there could be no 
fegiftration of the {hip at Gtiernfey ; the invalidity of it 
therefore appeared upon die face of it. This is a mere 
clerical miftake in copying the certificate of regiftry, and 
it has never been held that the correction of mere clerical 
miftakes, upon wheih the parties re-execute the inftru¬ 
ment, requires a new {lamp ; and yet in many cafes of 
clerical errors, it has been held to have an operation 
between the parties, according to their manifeft intent. 
Where a deed contains too many words, it is the fault 
of the parties, who muff look to that at dieir peril; but 
it cannot be faid that the words ufed were not intended 
to be ufed; but if the fuperfluous words were in- 

ferted 
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ferted by miftake of the copyift unknown to the parried 
the cafe wouM be different; as fuppofe the fame words 
were twice written. Clerical miftakes in deeds may be 
averred in pleading, and the deed will be good, though 
left uncorre£led. The prefent cafe is the ilronger in fa* 
vour of admitting the alteration, becaufe the conveyance 
of the (hip was not complete until the regiftration of the 
bill of fale, and before that was completed, the alteration 
was made. 

Lord Ellf.nborough C. J. at the conclufion of the 
argument faid it was a cafe of general confequencc be¬ 
yond the value in difpute between thefe parties, and it 
would therefore be proper for the Court to take it into 
further confederation before they delivered their opinion, 
with a view to fome general fule. And ill this term his 
Lordfhip proceeded to give the opinion of the Court. 

The only queftion in this cafe was whether an altera¬ 
tion in the bill of fale of a fhip made a new ftamp necef- 
fary. The bill of fale was originally executed on the 
26th of June; but in reciting the certificate of regiftry 
it ftated Guernfey as the port where the certificate was 
granted infteadof Weymouth . It was fentdownto Wey* 
mouth for regiftration, and returned the 5 th of September , 
and then the miftake was re&ified by confent of all 
parties, and the deed delivered de novo. And whether 
this fecond delivery made a new ftamp neceflary was the 
,1queftion referred for the further confideration of the 
Court. And upon fuch further confideration, we arc all 
of opinion it did not. By flat. 2 6. G. 3. c. 6 o.f.\*j . a bill 
of fale of a regiftered fhip, « which does not truly and 
“ accurately recite the certificate of regiftry in words at 

(( leftgth* 


m 

i£re. 

Coir 

egainjb 

PaH’KiR. 
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w length, (hall be utterly null and void to all intents and 
“ purpofes.” And it has been decided uporj this claufe, 
that a bill of fale not conformable to it is fo completely 
void that a ftrangcr may infift upon its infufficiency ; 

( Wejterdell v. Dale, 7 Term Rep, 306,) and that it gives 
no title even in equity. [Camden v. Anderfon, 5 Term 
Rep. 709—7 ii., and Hihbert v. Roll fan , 3 i?rs. C&. 
Cjf. 571 ) This bill of fale, therefore, when fir ft exe- 
euted was, from the miftake in the recital of the certi¬ 
ficate of regiftry, to all intents and purpofes null anil 
void: it took no effedt whatever from its firft delivery ; 
and the ftamp impreffed upon it was wholly inoperative. 
This defedt arofe, not from intention, but from miftake. 
The inilrument, as firft executed, was not what the par¬ 
ties meant to execute, and it was not in the ftate in which 
it was at firft intended to be, till it was altered. This 
is not the cafe of fubftituting a new and fccond contract, 
in the place of a preceding effectual one, upon a change 
of intention in the parties; but merely making die con- 
tradf what it was originally intended to have been: and la 
fuch a cafe, where the inftrument upqn its firft execution 
was void to all intents and purpoies; where its infufficiency 
arofe from a mere miftake; where in confequence of 
that miftake it was not in the ftate in which it 'was in¬ 
tended to have been when it was fo executed; and where 
upon its fecond execution it is only put into that ftate in 
which it was originally intended to have been; we think 
it is not going beyond the fair fpirit of the ftamp laws 
to hold that upon fuch fecond execution, being the firft 
which was effedtually operative, a new ftamp was not 
requifite. Kerf jaw v. Cox ( 3 Efp. N. P . Caf. 246.) was 
a ftronger cafe than this; for there the bill of exchange 

was available in the hands of the payee, though not ne- 
t gotiable 




Cot* 

PxtKUfc 
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gotiable for want of the words (( or orderand the 
mlflalee in omitting tl\ofe words was not difeovered till 
after the bill had been in fa£t indorfed and negociatedlby 
the payee, when they were inferted by the confent of all 
parties; and this Court, in Lord Kenyon’s time, held that 
a new ftamp was not neceffary on fuch alteration. Ifi 
Knill v. Williams , [ioEa/1, 431.) where a note was al¬ 
tered the day after it was made, by Hating what was the 
confideration for it, viz., the goodwill of a leafe and 
trade, the Court held a new ftamp neceflary: but that 
was, becaufe it did not appear to have been the original 
intention that the confideration ftiould be ftated, but it 
was clearly an after-thought; and the cafe was laid not 
to be like Kerjhaiu v. Cox , t( where, by miftake as it ap- 
“ peared, the bill had not been drawn according to the 
** intention of the parties at the time, and it was brought 
“ back the next day to Kerjhanv , the drawer, to have the 
** imperfect execution of it perfected.” In this cafe this 
bill of fale was, by miftake, drawn contrary to the intent 
of the parties at the time, inafmuch as they meant that 
the certificate ftiould be truly recited j and the fecond ex¬ 
ecution of the deed only perfected what was before im¬ 
perfect. We are of opinion therefore that in this cafe 
the nonfdit ftiould be fet afide, and a new trial granted*. 
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l8l6. 


The King agamfi The CommiiTioaers of Com- 
penfation under the London Dock Acte. 


Y ORD Fj.lenborouch C. J. delivered the judgment 
of the Court in this cafe, which had flood over for 
♦onfideration. 

This was an application for a mandamus to the com- 
miflioners of compenfation to proceed upon a claim pre¬ 
ferred by Thomas Brown. The property, in refpeft of 
which the claim was made, belonged to a Mrs. Hodfon till 
her death, which happened in June 1808, and Mr. Brown 


The compenCi- 
tifln elaufe in 
the LonJon Dock 
aO, reciting 
that divers te¬ 
nements, tec* 
may become 
ltfs valuable bf 
the trade being 
diverted there¬ 
from, provides 
that in cafe they 
do fo, or the 
owners or 


is entitled for life under Mrs. Hodfords will. The Wefl 
India Docks were opened in Jlttgujl 1802, and the London 
Docks in January 1805 ; and by the a«fts (a) for found¬ 
ing thofe cflablifiimcnts no claim could be made for com¬ 
penfation till 3 years after ihe dock r had been opened ; and 
the claim was then to be made, in fome inftances within 
one year, and in others within two. The claim has been 
refilled on the ground, that as the docks had been open 
three years before Mrs. Hodfvti died, the injury for which 
compenfation was to be made was complete in her 
time, ami the property pafied to Mr .-Brown iti its de¬ 
teriorated flate j that Mr. Brown therefore lr«d no claim 


piers fuller loft 
by the dock 
works, the com- 
miflioners that! 
make them 
compenfation 5 
and no claim is 
to be made for 
compenfation 
till three years 
alter the open¬ 
ing of the 
docks; and then 
it !■> to be made 
widiin a given 
time : held that 
where the 
owner oi the 
inheritance of a 
tenement which 
was in leafe 
died after the 


to compenfation ; and that if any claim could be made it 
eould only be by Mrs. Hodfon 7 s executors. Ou the other 
hand it has been urged that the executors could fupport 
no claim for an injury to the reverfion and inheritance, 
which this is ; and-that unlefs Mr. Bro wn and Mrs. Hod - 


three years frem 
tl.e Ojjen.ng ot 
the dock., with¬ 
out having made 
any claim, her 
devifee, and not 
her executor, 
was entitled to 
claim within the 
time allowed 


compenfation 

for an injury done by the dock works to the inheritance in the time of his teftatrix. 


(a) 39 C* 9 . 3. r. fig. and 39 & 4.0 Geo, y c■ 47. 


Vox.. XU. I i 
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j8io. fori% devifees can fupport the claim, no other perfoll 
can. It appears by the claim that the chief part of the 
premifes were under leafe from the time the dock a Bn 
palled till after Mrs. Hcdfon died; fo that the only claim 
fhe could have made mull have been purely for the injury 
von Docks, to the inheritance j and it is difficult to fay, upon legal 
principles, that for fuch an injury any claim could have 
been made by an executor. The compenfation claufes 
(which are nearly the fame in all the a£ts) recite that 
divers tenements, See. may become lefs valuable by the 
trade being diverted therefrom, and divers owners and oc- 
tuplers may thereby fuflain lofs or damage; and they 
provide that in cafe fuch tenements he rendered lefs 
valuable by the trade being diverted therefrom, or 
the owners or occupier;* fufFer lofs or damage by the 


works of the docks, the commiffioners fhall make them 
• ompenfation for the lofs or damage they /hall have 
Thereby hi fibred. TheiV claufes do not provide in terms 
for fuch a cafe as this. Where the owner dies after the three 


years are completed, without having made any claim ; nor 
can 1 hnd any daufe ot e.vpreffion in the aft which 
throws light upon the point. It mull have been in¬ 
tended that in every cafe where the property was injured 

where Ihould be a fcompenfannn ; and if no claim can be 

* 

made by Mrs. Hwljon* s executors, it feems to follow that 
the claim by Mr. brown may be ftipported. He is 
** owner'* .it the time he makes the claim ; and there is 
m thing in the acts which oxprefsly and in terms confines 
the claim to perfons who were owners either when the 
pafled, or within tlie three years. The right to 
claim may be confldertd in this infiance, where there is 
no other perfon to ani wer the character of owner,, to 
pafs with the land. This is not the cafe of an owner fell— 

n ‘ing 
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tftg his eftate after the three years have elapfed, without 
fcxprefsly felling the right to compenfati^n; for as, in 
itie cafe put, he fells it in its deteriorated Hate, he may 
be confidered as referving the right of claiming compen- 
fation ; but here Mr. 1Breton anfWers the character of 
awner of the deteriorated property, and which had 
deceived its damage within the three years, and there 
is no other perfon who can claim in oppofition to him. 
Mrs. Hodfon might have made the claim in her own life 
time: jfhe might perhaps have given contingent direc¬ 
tions by her will as to the produce of fuch claim, if 
allo\ \! ; but as fhe has not done fo, the right muft, we 
thinkj hr confidered as palling with the eftate •, and con¬ 
sequently that the rule for the mandamus ought to be 
made abfolute. 


t8l©. 


The Kins 
*£a**ft 

The Commif- 
fioners of Corn- 
pen fation 
for the 

London Dock*. 


The King againft Shaw. 


fyisdnejJjyi 
June 27 th. 


A T a Quarter Seflions holdcn for the Weft Riding of 
the county of York it was ordered as follows:— 
n Upon hearing the appeal of W. Green and R. Wiffon 
againft the afieflfmentof W. Shaw , dated the I ft of May 
i8c>9, made by him under the authority of the Wakefield 
inclofure aft, to defray damages occafioned by the work¬ 
ing of the Duke of Leeds's colliery; it is ordered that the 
{aid afieffment appealed againft be quaflied, and the cafe 


Upon an appeal 
againft a rate, 
made under a 
private a£ of 
parliament, the 
refpondent ap¬ 
pearing to an- 
fvver the appeal, 
and admitting, 
-when called 
upon by the 
Seflions, that 
he had made 
the rate by vir¬ 
tue of a certain 


of parliament, a printed copy of which, in the common form, was produced in court 
by the appellants j and the Seflions having thereupon entered into the merits ol the appeal, 
*nd decided upon them, notwithftanding an cbje&ion made by the refpondent that the 
appellants had not given legal evidence of the juiifdifiion of the Stflions to receive the 
appeal for want of proof of the printed copy having been examined with the rolls of par- 
Bament j this Court rtfufed to quafti their order, which wa» removed by certiorari. 


Ii z 


hereunto 
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The Kino 
*g*i*fl 
Shaw. 


hereunto annexed granted by the Court for the opinio# 
of the Court K. B.” %*■ At the general Quarter Sefiiort* 
held at Wakefield for the W. R. of the county of To*M} 
on January z ith 1810, an appeal came on to be heard if 
which Green and Wiljon were appellants, and Shaw res¬ 
pondent. This was an appeal again ft an affeffment made 
under a claufe contained in a private a£t of parliament} 
a printed copy of which was offered in evidence^ without 
any proof of its having been examined' with the rolls of 
parliament. The Court decided that fuch proof was not 
neceflary, and admitted the copy to be received in evi¬ 
dence, both parties being interefted under the a 61 of par** 
liament.” 

This order with the cafe being removed into this court 
by certiorari at'the inftance of the defendant, he ob¬ 
tained a rule calling on the appellants to (hew caufo. 
why the order of feflions u made on the appeal of W. 
Green and R. Wilfon againft the affeffment of the defend¬ 
ant, dated the ill of May 1809, made by him under the 
authority of the Wakefield inclofure a 61 , to defray da¬ 
mages occafioned by the working of the Duke of Leeds’s 
colliery, (houldnot be qualhed for infuflicicncy, &c.” 


Parte dnd Lambe (hewed caufe againft the rule, and 
contended that it was not competent to the defendant, 
who had made the rate under the a£t in queftion, Which 
gave die appeal, to call# upon the appellants at the fef- 
.fions to prove their'right to appeal by giving ftridt legal 
evidence of the aft, as a private a£l: for it is a general rule 
that where both parties claim under the fame authority, 
neither can obje£t to it. [Le Blanc J. Is not the res¬ 
pondent to begin, by (hewing that he had a right to make 
the rate under the a6l ?] 


Hclroyd , 
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Sf f Holroyd\ contra. The defendant only admitted that he 
had made the rate under a certain aCt of parliament; but 
Jfec did not admit the authority of the appellants to ap¬ 
peal to the feflions againft his rate : when therefore they 
did appeal, he had a right to object that the feflions had 
no jurisdiction to receive fuch an appeal, and to call 
upon the other parties to prove it. In Rex v. The Mayor , 
tdc. of Liverpool (<7), an inquifition taken by virtue of a 
private a£t of parliament before the fheriff of Lancajhire 
was, on its being removed by certiorari into this court, 
quafhed j becaufe it did not fet out that certain notices 
had been given to the parties interefted, without which 
the fherifiF had no jurisdiction ; and the Court would 
intend nothing in favor of an inferior jurifdiCtion. - 


i£?o. 

TbcKu«« 


Lord Ellenborough C. J. The appellants by their 
appeal aflumed that the feflions had jurisdiction : the 
refpondent, if he meant to deny their jurisdiction, might 
have (laid away *, but he followed the appellants to tlie 
feflions and appeared there to defend his rate. Then 
in a cafe like this the feflions did right in calling 
upon both parties to fay whether they claimed to 
aCt under the fame aCt of parliament: and if the ref¬ 
pondent admitted that he made the rate under the aCt 
* 

which was produced, it is in derogation of juftice and a 
difgrace to the adminiflration of the law to take fuch an 
objeCtion. And the feflions having over-ruled it upon 
that admiflion, and gone into the merits, we will not 
difturb their decifion. 

Rule discharged. 

(«) 4 Bare. 1344 . 
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IVcdnejJvyj The King ayrlinft The Inhabitants of Mildenhall 

June% 7 th. 

wcekTbefore 1 T'VILLIAM Dowling , his wife, and three children, 
the end of his were removed from the parilh of Wilcot to that of 

year, on a quar- 

rel with his Mildenhall , both in Wilts. The fcfiions, on appeal, cen¬ 

to ^\\h dlfdkargc, firmed the order, fubjedt to the opinion of this Court on 
ter refu fed ,'mv- ^ ie following cafe. 

lefs the fervant The pauper being fettled at Mildenhall , at Michaelmas 
could get ano- r * 0 

ther man to 1801* agreed with J. Stratton of IVilcot to ferve him for a 

Head j the fer- twelvemonth at 6 s. a week in the winter, and 6 s. 6d. in the 

procuredar'o- * fummer ; with an allowance of fmall beer and lodging all 

i!e*gave money the year, and victuals during the harveft. He went into 

out o'f lus own th e Service at Old Michaelmas , and ferved his mailer at 

pocket, inaddi- Wilcot till * Tuly y within eleven weeks of the expiration of 
tion to the 

wages which the year. The pauper not behaving as he ought, and 
was to receive neglecting ms bufinefs, his matter and he had a difpute, 
ter7 and thf in confequcnce of which the pauper alked his mailer to 
the V f«rvice ! , n and difeharge him ; but he anfwered he would not, unlefs 

a day labourer* 5 P au P cr wou ^ g ct another man to Hand in his Head. 

for the remain- r p}i C pauper accordingly got W. Racey , to whom he 
der of the year: x i o . 

held that this _ agreed to give a guinea and a half out of his own 

denct from pocket, to # take his place, befides his wages, which were 

whence the tQ p^ to hi m by Stratton y the mailer. The pauper 

draw the con- ftated. that when he brought Racex to his mailer, he faid, 
clulion ot a dif- . 

folution of the « If this man does,any otherwife than well, I can fend 
contract; «. . „ ... 

though it was for you and make y$ju ferve your time out : to which 


lefs the fervant 
could get ano¬ 
ther man to 
Hand in his 
Head $ the fer¬ 
vant accordingly 
procured ano¬ 
ther, to whom 
lie gave money 


pocket, inaddi 
tion to the 
wages which 
the new min 
was to receive 
from the maf- 
terj and the 


was proper evi- 

denct from pocket, to # take his place, befides his wages, which were 

whence the tQ p a jd to him by Stratton y the mailer. The pauper 

draw the con- dated, that when he brought Racey to his mailer, he faid, 
clulion ot a dif- . 

folution of the « If this man does,any otherwife than well, I can fend 
contract; «. . . . , 

though it was for you and make y$ju ferve your time out: to which 
encountered by 
the evidence of 

the fervant, that his matter faid to him at the time, that if the other man did otherwife' 
than well, he could fend for the fervant and make him ferve out his time; to which the 
latter alTented: which account was, in the judgment of the Selftons, impeached by the 
matter's having no recollection of having fo faid, and faying that he had not any intention to 
have the f.rvar>t back, they having parted on bad terms; which latter exprellion the Court 
received, not as evidence per fe of the matter’s intention, but only as a reafon aligned by him) 
why lie was not lively to have faid what the fervant ftated. 
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ihe pauper replied t{ very well.” On the contrary the 1810. 

mailer Hated, that u he did not recolleCt having faid to , 

® The Kiwo 

“ the pauper that he Ihould exp’eCt him t/ return ; that af ainfi 

. i • • • i . . . . . t The Inhabitant* 

“ it was not ins intention to have him back; and that c f 

“ they parted on bad terms.” The guinea and a half was MlI - D 111 “**■*■'* 

paid by the pauper to Racey at the time he entered the 

Xervicc, and Racey ferved out the remainder of the year 

with Stratton at Wilcot, and received the wages from him 

for that time. The pauper during the remainder of the 

year hired himfelf as a day-labourer in the adjoining pa- 

rifli, and occafionally flept at Wilcot. Racey continued 

to ferve Stratton under a new agreement till the end of 

the year. 

Cajbcrd and Mercivether were to have argued in fup- 
port of the orders j but the Court thought it unneceflary 
to hear them. Le Blanc J. obferved that there was con¬ 
tradictory evidence before the feflions, whether this were 
a diflolution of the contract, or a difpeni'ation of the fer- 
vice £ and the Scflions had decided upon it as it was their 
province to do. 

Burrough, Gafclec , and Gunning, contra, obje&ed that 
the feflions had received illegal evidence from the mailer, 
that it was not his intention to have had the pauper back 
again $ by which they had been milled. They urged too 
that there was no contradiction in the evidence ; foT the 
mailer did not deny the pauper’s ftatement, but only did 
not recoiled: it; and according to the teltimony of the 
latter, the fcttlement was clearly ellablilhed in Wilcot. 

The mailer infilled on keeping the pauper to liis contract j 
he merely difpenfed at the time with his perfonal fervice, 
hpt obliged him to procure a fubHitute; an<J faid that if 

l i 4 tht 
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the fubftitute did not behave well, he Ihould expe& the ’ 
pauper to return ; and the pauper paid the expence of the • 
fubftitute. {yBayley J. aiked if there were any cafe 
where the pauper had been held to gain a fettleinent by- 
hiring and fervice, where after leaving his matter during 
part of the year he had a&ually hired himfelf to another 
matter ?] They referred to Rex v. Goodnejlone (<i), where 
the matter confented that the pauper fhould go to the 
herring fifhery (where he mutt have ferved fomebody 
elfe), if he could get a man to do his work to the matter's 
liking ; which the pauper did, and paid the man ; and 
did not return till after the year: and yet he was held to 
gain a fcttlemcnt by fucli hiring and fervice. And here 
the pauper, having only hired himfelf as a day-labourer, 
was at liberty to return at any time into the matter’s fer¬ 
ric e when called upon. 


Lord Eli-tlnborough C. J. The cafe of The King v. 
Goodnejlone was an exprefs cafe of difpenfation of fervice, 
and the fervant might have returned within the year. But 
let us fee whether in this cafe the juttices might not rea- 
fonably draw the conclufion which they have done, that 
what patted between the matter and fervant was a dif- 
charge of the latter. The pauper in conference of his 
ill behaviour had a difpute with his matter, and defired 
to be difeharged : the matter refufed, unlefs the pauper 
would get another |nan to ftand in his ftead : another man 
was accordingly procured and brought to the matter. And 
then according to th$ pauper’s evidence the conversation 
between them is this:—The matter faid, “ If this man 
dpes othejrwife than well I can fend for you and. make you 

(*) S. C. 251. 


ferve 
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fefrvfe your time out.” The pauper anfwer6d u very 
Well.” In contradiction to this evidence, (for fo the fef- 
fions mud be taken to have underftood it the wanner 
®f their dating the cafe; for they fay on the contrary?} 
die mafter fwore that he had no recoiled ion of having 
faid to the pauper that he fhould expert him to return. 
This was evidence to impeach what the pauper had fwom, 
of which the feflions were to judge: and then what 

follows is not giving evidence of the mailer’s inten- 

* 

lions, but is merely dated by the mader, in confirmation 
of his accuracy, in not recolle&ing what the pauper had 
dated him to have faid ; as if the mader had faid that 
what confirmed him in fuppofing that no fuch convert 
fation palled was, that he had no intention to take the 
pauper back. The feflions evidently underdood what the 
mader faid as importing a contradiction to the evidence 
of the pauper : and can we fay that they did wrong in 
drawing that concluficn ? The pauper then left the fervice 
eleven weeks before the expiration of the year; the mader 
agreeing to his difeharge, upon his getting another man to 
ferve in his dead, whom he did procure, and who did ac¬ 
cordingly ferve : and the pauper himfelf entered into an¬ 
other fervwte. And though it is faid that the pauper might 
have returned at a day’s notice if recalled, I do not think 
that varies the cafe. According to the mailer’s account, it 
was acafeof diflolutionof the contract; andthefeflionshave 
drawn that conclufion, and we cannot figr that it is wrong. 

’V 

Grose J. The pauper upon the quarrel with his maf- 
ter applied for his difeharge: the mader refufed, unlefs 
upon condition that the pauper procured another perfon 
to ferve in his dead; and the pauper complied with the 

condition; 
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condition. And then the Seflions, contrafting the mailer 7 * 
evidence with the pauper’s, have drawn the conclufion 
that he was difeharge'd, and that the contract was dif- 
folved; and we cannot quarrel with that conclufion which 
it was competent for them to draw. 


Le Blanc J. Though the ftatute has fa id that no fet- 
tlement iliall be gained by a fervant unlefs there be a con¬ 
tract of hiring for a year and a fervice for a year, yet the 
cafes have decided that if the fervant be abfent from the 
fervice any part of the year with the leave of his mafter, 
lie ihall ftill gain a fettlement. Therefore it always be¬ 
comes a queflion of fadt in thefe cafes, whether the ab* 
fence be accounted for by a difpenfation of the fervice or 
by a diflolution of the contract of hiring. Here the Sef- 
fions have concluded that the contract was diiTolved ; but 
they have alfo ftated the evidence on which they drew 
their conclufion \ and we are now called upon to fay 
whether that conclufion were wrong. The pauper and 
his mailer quarrelled : the pauper applied to he dis¬ 
charged : the mailer objected, unlefs the pauper got an¬ 
other man to iland in his ilead ; he therefore confentcd 
if the pauper did get another man: the pauper got an¬ 
other man who ferved out the time. Was it not com- 

c. 

petent for the Seflions on thefe fadts to conclude that he 
was difeharged ? But the pauper was afked what pafied 
at the time ; and he faid that his mafter faid that if the 
man did other wifi£$fcan well, he (the mafter) could fend 
for the pauper aha- make him ferve out his time; to 
which the pauper afiented. The mafter however, when 
queftioned did not recollect any fuch thing to have 
pafied, and he afiigned a reafon why it could not pro 

bably 
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bably have pafled: and the feflions, taking the whole 
together, considered his evidence as a contradiction of 
what the pauper had fworn to have pafled, s^td drew their 
conclusion accordingly ; by which it appears that they did 
not give credit to the pauper’s account. Then it is faid 
that the pauper only engaged as a day-labourer, and could 
have returned again into the fervice if recalled: but that 
is no confirmation of his account; for the time of year 
did not render it likely for him to engage in any other kind 
of fervice. There is nothing therefore to (hew that the 
conclusion drawn by the fellions was wrong; and unlefs 
we could fee clearly that it was fo ,we Should not re- 
yerfe it. 


iRto. 

The Kino 
agmwfi 

The Inhabitants 
of 
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Bayley J. There was conflicting evidence for the 
feflions to decide upon •, and this being a matter of faCfc 
rather than of law, and they having drawn their conclu- 
fion from the evidence, we cannot fay it is wrong. 

Orders confirmed. 
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Tunno againjl Edwards.,,, 

the plaintiff declared on the common money counts* 
and at the trial before Lord Ellenborough C. J. at 
Guildhall , took a verdict for 100fubject to the opinion 
of this, Court upon a fpccial cafe. 

In July 1807 the defendant fhipped 60 hogfheads of 


Sr\d*y+ , 

Junt 291th 

CToods infured 
upoh a valued 
policy having 
Been feized, 
eonfiicaud, and 
fold, by order 
of the enemy’s 
government, on 
fieir own ac¬ 
count, but the fugar on board the Wildeman at London for Rotterdam , 

mcnuM-o verify an d effected an infiiranee thereon- againft all rifles what- 

having arrived evcr > and' until fafely landed and warehoufed in the ware- 

wrhers'^rTap** ^ ou ^ e °f the confignee at Rotterdam *^fuch fugars having* 

plication ro pay w ith the charges, coft him 1543/. 18/. 10 d, y and being 
their fuhfcrip- 0 

tions agreed to valued at i coo l. in the poKcy, which was in the ufual 
adjuft and pay 

immediately form, allowing the affured to fuc, labour and travel, &c. 

hut for the recovery of the goods infured, and to call on the 
was mid eHy' underwriters to contribute to the charges thereof. The 
i^themcan and P^ ntl ^ was onc °f the underwriters upon this policy, 
time the foreign f or 200I. The Wildentart failed on the voyage infured 

confignees of 0 

the goods, in under a licence for that purpofe from the Britijh govern- 

eonfequence of ’ . 

rtmonftraoces ment, and in Augujl 1807 arrived at Rotterdam^ where 

government! # the whole of her cargo (together with the cargoes of other 

Station of 'half veflels from Great Britain) was feized before landing, 
the proceeds of ^ afterwards confifcated and fold by the orders and for 

the goods which * 

had been fo the account and benefit of the government of Holland1 

feized and fold# 
which half 1 
amounted to 
more than the 
whole fum at 
which they 
were valued in 
the policy: yet 


In December 180a . tjie defendant applied to the plaintiff 
and the other telewriters on the policy for the payment 
of their fubferiptfohs; but no documents to verify the 
lofs having at that time arrived in England^ the plaintiff 

- v* * * , ' * * *• * 

held that the ' * , '*'* 

undei writers were*not entitled to recover hack the 50/. per cent* they had paid on Recount4 
the affured having in fca& Aiftained a lofs of half his goods, for which Tie Was no more than 
indemnified by the $©/• per cent, he had received 3 and there having beep ftp abandonment 
to the underwriters} and the fuperior value of the other halt of the’piVccccfs arifing from 
the benefit of the market, in which the underwriters had ho concern. 


and 
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and the other underwriters agreed with the defendant, 
that 50/. per cent, fliould be paid him immediately on 
account: and an adjuftment was thereupon indorfed on 
the policy, and figned by the plaintiff and the other un¬ 
derwriters as follows j « adjufted a return for lofs of 50/. 
per cent., on account 5” and the plaintiff accordingly 
paid the defendant 100/., being 50/. per cent, on hi* 
fubfeription. In July 1808, in confequence of ftrong 
remonftrances made to the Dutch government by the {Se¬ 
veral confignees at Rotterdam of the faid fugars, and of 
the other cargoes, that government confented to re¬ 
ft ore half the proceeds of the feveral cargoes which 
had been ftized wider the decrees agcdnjl trading with 
England; amongfl which the H ~ildeman'% cargo was in* 
eluded. The grofs proceeds of the faid fugars amounted 
to 3866/. 10 s. nd.y the moiety whereof was 1933/. 5/. 
5id. ; and from this laft fum 378/. 4s. $d. was deduced 
for the proper proportion of the freight and charges of 
fale, &c., and the balance of 1551/. ir. o d. was before 
the commencement of this aft ion paid at Rotterdam to 
the confignees of the fugars, and handed over by them 
to the defendant. The queftion was, whether the plain¬ 
tiff were entitled to recover back the whole or any part 
of the 100/. paid by him to the defendant, finder the 
circumftances above fet forth ? If he were, the verdi& 


was to Hand for fuch fum as the Court ihouJd direct: i£ 
otherwife, a nonfuit was to be em«fi& 4 . 


rJU®. 


H™? » 

l£a m*m- 


Marryat for the plaintiff contended, that the under¬ 
writer was entitled to recover back the whole of what he 
had paid, the aflbred having in fa ft: fince received more 
than the full amount of the fum infured upon the goods; 

* 12 and 
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Edwards* 


rind having received his indemnity from another quarter, 
by whatever means, was not entitled to receive, or hav¬ 
ing received, 'to retain it from the underwriter, according 
to the principle laid down iri Godfait v. Boldero (a). The 
feizure and confifcation by the Dutch government was in 
its nature a total lofs at the time ; and though there was 
in fa£t no abandonment, yet that is not neceflary where 
the fpes recuperandi is gone; as where the goods are funk 
at fea. The defendant applied to the underwriters as for 
a total lofs, which would have been then paid but for 
want of the neceflary documents; and in the mean time 
he received the 50/. per cent . on account; and an ad- 
juftment on account always implies an ulterior demand* 
[Bayley J. Suppofe a capture, and after application to 
the underwriters for payment of a total lofs, but before 
they fettle it, there is a recapture, does it not ceafe to be 
a total lofs ? Lord Ellenborough C. J. After the feizure 
it remained contingent whether it would be a total ltofs 
or not; and in order to make it fo, Ihould not the allured 
have given notice of abandonment ? There was nothing 
but the polfibility remaining, the fpes recuperandi, of 
getting back the goods, which could have prevented the 
payment of a total lofs ; for this was a valued policy.] 
The doubt was whether the feizure were made before or 


after the goods had got into the warehoufes of the con- 
^fignees. iPavley J. The payment of the 50/. per cent. 
■was not inteadedjtb ^ary the rights of die parties.] If 
there had been s!^ftru£lion of half the hogflieads (hip¬ 
ped, or a recovery in bulk of half of them, it may be 
admitted that the allured would hot have been entitled to 
recover more than half from the underwriters : but to this 




moment 
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moment the lofs continues total; for the whole of the 
goods were alike confiscated : and where there has been a 
total lofs, and afterwards a Salvage, it matffers not how 
that Salvage arofe. Now here it is impoflible to diftin- 
guifh the one half in bulk of the goods infured from the 
other half. Though the Dutch government affumed to 
reliore lialf the proceeds, yet if the allured had only re¬ 
ceived 20 1 . percent », it could not have been faid to be more 
than fo much Salvage. [Bayley J. 'The 1500/. infured 
was the prime coll with the charges, and the alfured flood 
his own infurer as to imaginary profits.]] If the allured 
be indemnified by ^py means to the amount of his infu- 
rance before the a&ion brought, he cannot recover. 
fLord Ellettborough C. J. If he have loft; a moiety of the 
value of the thing infured, is he not entitled to his in¬ 
demnity for that ? The Superior value of the other moiety 
arifes from the mere accident of tire market. But is it 
not an eftablifhed and familiar rule of infurance law, that 
where the thing infured fubflfts in Specie, and there is a 
chance of its recovery, in order to make it a total lofs, 
there mull be an abandonment ? Now here, after the 
Seizure, and pending the application of the claimants to the 
Dutch government, it remained uncertain whether there 
would be a total lofs or a partial remuneration; and there 
having been no abandonment before the a&ion brought, 
and it now appealing that there has been a lofs of half, and 
that the underwriter has only paid 5 0/. per cent. t which is 
his proportion of the lofs, how can recover it back 
again ? Bayley J. This was either a gift of half of the 
fubje£t matter of infurance by the Dutch government to 
the owners of the 4-goods, or an abandonment to them 
by that government of half the confiscation *, i. e. of half 
the goods. Lord EUetiborough C. J. The date of the 

confiscation 
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confiscation does not appear; therefore I muft cfonfidef 

the goods as fubfifting^ in fpecie till the time when they 

* ^ 

were diredlet! to be fold, and half the proceeds paid to 
the claimants.] It mufl be taken upon the fa£ls fluted that 
the confifcation was immediately Upon the arrival of the 
goods, the trade with England bding prohibited. ^JpayJcy J. 
Suppofmg the Dutch goi&rnment h&d returned the whole 
.of the proceeds, would the underwrites have'been en«- 
titled to recover the whole fum ?] They would : but 
.having only made a payment of 50 1 . per cent.) the under¬ 
writers ftand in the fituation of the pupchafers of half. 
[Lord Ellenborough C. J. It never Was contended be¬ 
fore, and there is no principle on%hich it can be con¬ 
tended now, that an underwriter whorius paid fo much 
per cent, on a partial lofs is a purch^fcr of the goods pro 
tanto.] Suppofe the allured had brought his adlion on 
the policy in Decunber 1807, at which time 110/alvage had 
been received, he mull eith< r have recovered a total 
Jofs or nothing : if he hid them recovered or were paid 
his 100/, per cent, the underwriter would have been en¬ 
titled to the full falvage whatever it might have been ; 
but inftead of that he entered into an arrangement with 
the underwriters, by which heieceived 50/. per cent, as 
for half, of the goods* infured. Now in fail all the goods 
have been loft by the confifcation, but the aflured has re¬ 
ceived back by half of the aftual proceeds the full fum 
* infured, and tlWsf£oie can have no claim againft the 
underwriters mere contrail of indemnity. [Ld. 

Ellenborough C. J* Half the proceeds and the proceeds 

W 

of half the goods are the fame thing. Le Blanc J. The 
cafe of God/all v. Boldero was not likjS % mercantile infu- 
rance, for there could be no ulterior profit.] 


Lavjts % 
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\ XW^li^feNBoaouGH C, J.* This’ is a care wfcetefhe 
having been paid 50 L per c^nt, on a lofs. 


♦ * 


%*I«g$bmaftion to recover it back. The goods injured 
were feizel inwfconfifcateil by the enemy, and whxleit re- 
mamtd'TrtrceVtain w|ptt would ^>e the ultimate event, thkr 
adored applied to the underwriter/ and he, contet^plaf* 
Ing his own liability to a greater amount in the even^ 
agpeed to pay 50/. per cent, in th^* mean time: but xt 
turned out that on application to the Dutch government 
by the confighees of the goods, fuch reftitulion was 
apreed to be made^ that government as leaves 4b die a£> 
fared no further claim upon the underwriters. Having 

therefore reJeiveJNialf the fum infured from the underwri* 

* * 4 *. 

fare, and half the proceeds from the government, and 

the allured being thereby fully indemnified, he could not, 
accordmg^o the principle which we laid down in Goclfal 
v. Boldero , maintain any aft ion againft the underwriters* 
But now though the afTured has loft half his goods, and 
only half, and die underwriter lias paid but for half, 
die latter claims to be repaid his 50/. per cent., upon the 
ground that this was a total k>fs, and that the allured 
has received die full value of the fum infured out of the 
proceeds of the other half: but in order to have made it a 
total loft, there ought to have been' an abandonment, 
which there has not been $ therefore there is no grounds 

t 

for the underwriter’s claim. 


The other Judges affented, 

Poftea to the. Defendant (a), 

( 0 ) Vtde<Jfe«M 4v.IMW, fW*» 4tk ♦*!.-»jf. v.W^ », 

% E*fty 5 ^ 1 . ( 
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Friday, 
June >9tb. 


Puller and Another againfi Halliday. * 


Where a Ihip 
was chartered 
to take a cargo 
of lead from 
London to bt.Ptm 
tcrfburgh, and 
there imme¬ 
diately receive 
a return cargo 
from the freight¬ 
ers* agent, and 
bring it to Lon¬ 
don j with a 
provifo, that if 
political cir- 
cumfUnces 
fhould prevent 
^return c* r go 
from being load¬ 
ed, tf\e matter, 
after waiting at 
St. P. 40 run¬ 
ning days with¬ 
out the outward 
cargo being 
unloaded, and 
confequently 
without the 
return cargo 
being loaded, 
fhould be at li¬ 
berty to return 
to London or any 
port in England: 
and the (hip not 
having been 
permitted to 
unload at St, P . 


r JpHIS was an action agai n fl an underwriter on a policy 
of infurance, in which a vcrdidl was taken for ttys 
plaintiffs at Guildhall for 190/. u. 8 d. } fubjc£t to the opi¬ 
nion of this Court on the* following cafe. 

The policy was underwritten on the fhiTpRefolution, Capt 
Bell, laden by the plaintiffs with a cargo of lead ; and 
the rifk by a fpccial memorandum therein was thus de¬ 
clared. “ In consideration of ten guineas per cent, here- 
" by acknowledged to be received, the underwriters on 
“ this policy agree to pay a lo£> in cafe the Refolut'ton, 

M Capt. Belly fhould not be allowed by the Rujftan govern- 
i( ment to unload her outward c«rgo at Cronjladt or Si. 

(( Peterfburgh; the faid veffel having failed chartered by 
(( Meffrs C. and R. Puller on a voyage to St. Peterjbitrgh 
« and back.” In the charter-party to which the memo¬ 
randum alludes, (and which was annexed to this cafe and 
taken as part thereof,) the plaintiffs covenanted with 
Captain Bell , <* that if political or other circumftances 
“ fliould arife to prevent the {hipping a return cargo, or 
t( difeharging the outward cargo, they would pay v 
“ 2700with 10/. per cent, thereon, and 100 guineas 


by the Ruffian 

government, the mailer, after Waiting there the ao running days, loaded a return cargo 
for hn own berrfit upon the outward cugo, both ot which he brought home, and earned new 
freight on the hfytjwai d cargo ; which flight was adjudged to him by the judgment of the 
Court of C. B. ill an action between him and the freighters, over and above the dead freight 
flipulated to be paid by the chartcr-parq^l^tlrl that the fre ghters were entitled to recover 
the whole of fiich dead freight from the underw riters upon a policy of infurance, Whereby 
they agreed to pav a loft in cafe the mafia fhould * ot be allowed by the Ruffian government to 
unload the out ward.car go at St. P ; the vtfJJ ham it g failed tbarttitd by ibefreigttned* +ty*ge 
frtm London to St. P. and back: and that the underwriters were not entitled to dedudt fuck 
return freight earnrd by the maftet on hit own account, and adjudged to him by C. B .; 
they having agreedwitfsthe allured pending this action, and pendingfthe a&ion in C. B. that 
in cafe the plaintiffs (to whom they had paid a per tentage lofs) fhould not be able to obtain 
fa large an allowance*hi the full return freight paid 10 the matter by rtafi* of any demurrages 
or exptnees being allowed agairfl the faid fnighty tiie difference fhould be paid bv fbe under¬ 
writers by a further per centagc, whethtr the famcwerc fettled between the plaintiffs and 
(be fhip by arbiUtion, or by legal dtdfon. 


“ as 



in Titfc yiiFlriJETH -Tfe'ik of GEOR.GE CL 


as a gratification to Captain Bell** When the (hip ar¬ 
rived at St. Peterjburgh fhe was not allowed by the Ruffian 
government to unload her cargo ;* but Captain Beil, after 
remaining at St. Peterjburgh the due time, according to 
his charter-party, and conforming himfelf in all things 
thereto, took in a cargo of Ruffian produce for Thorntons 
and Bayley in Engldkd, and ft owed the fame over the lead 
with which his fhip was loaded by the plaintiffs, and 
brought both direct to London , and received from Thorn - 
ions and Bayley 2156/. I ox. <yd. for the freight of the 
cargo brought to them. The plaintiffs commenced ac¬ 
tions in this court on the policy, to recover what was due 
from the defendant and the other underwriters. At the 
lame time ap a£Uon was commenced on the charter-party 
by Captain Beil, to recover 2700/., the full amount of ^the 
dead freight, and the 10/. per cent, ^thereon, amounting 
to 270/. j and the 105/., his own gratification ; amounting 
m me whole to 3075/. The plaintiffs by their plea to 
that action claimed a deduction c qual to the amount of 
the freight received by Captain Bell from Thorntons 
and Bayley. %Thile the lail-mentioned action was pend¬ 
ing, and before it came to trial, viz. in June 1809, the fof* 
lowing agreement was entered into between the attornies 
” fpr the plaintiffs and defendant. # 

« Puller and Another "1 

again ft ! Sctlement of policy 

“ The Underwriters on | for 4500/. 

(t the fhip Refolution. J ** ' 




Sctlement of policy 
for 4500/. 


« Orofs amount 


f. s» d. 

5*72 14 9 


Allowed for freight and primage “) ^ 

w ou the voyage home ^ *5 10 


If 557a/. 14X. gd. lofe 
«t What Will 400/. lofe ? 

“ Anfwer 61/. 19X, ZdP 

'f 

• Kk a 
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jSio. (1 44 W e agree to the immediate payment by the 
1 “ writers of this per clntage ; and in cafe Me firs. Puller 

no^be able to obtain fo large an allowance** 
HAiiioAY. io/< in rcfpe£l of tile freight paid by Thorn - 

« re/w and-Stry/rj^by reaion of any demurrages or expence* 
“ being allowed againlt the faid freight, the difference 
M fhali be paid by further per centage, whether the fame 
>«« be fettled between Meffrs. Puller and the (hip by arbi- 
** tration, or by legal decifwn. The above fum of 6 il. 
“ ipr. 8 d. per cent, to be paid with the taxed coils of 
44 the feveral adlions.” (Signed) Blunt and Bowmaft. 

The adjuftment thereupon made upon the policy, upon 
which this per centage of 6 il. 19/. &/. was paid, was as 
follows: 

London, ill June l$Op. 

44 Paid a lofs of 6.i/. 19 j. 81/. per cent, on terms of 
44 agreement figned by Meflrs. Blunt and Bowman.'* 

6 \l. 19 s. Sd. T. Holliday. 

The above per centage of 611. 19/. 8 d. was accord- 
ingly paid by the defendant and the other underwriters 
to the plaintiffs with the taxed coils of the^rcveral actions. 
On the laft day pf Hilary term 181 o the Court of Com¬ 
mon Pleas gave judgment in the caufe of Bell v. Puller 
nnd Another («), and thereby directed that the plaintiffs 
. * fhould 


iiCie a flnp 

chatteled t§ 
lake a car^ of 
lc&ri honi London 
to $t. 1 * titer}- 
burgh* and there 


(<?) Bm.L againjl Pul1.fr and Another. 

) h.ive been favourjschby one ot the counUi in tliccaufc wjth thc/uulovv- 
ing note 01 the judgti^ji^jven in i^tis cale: 

Sir James Mans#t£io C J. This is an a£Uenoa a charter-party 
of a very finguiar kind. The demand is for a-700/ ,bya teclmical uiirafe 


Immediately it- ,, ; • , 

ceive a return cargo from the freighters* agent and bring ic to Lottdm pwitha provifo that; if 
political circumftances fhould preVtfnt a return cargo from being loaded, tlic mailer, affer 
wa.t'ng at St.PeterfbWgb 40 running days, without the outward cargo being unleaded,'and 
confequcntly without the return car^o being loaded, fiiouid be at liberty to return to London 
tor any pot t in England: field that fucli political cii cum/Vances having occurred as hindered 
the unloading of the outward cargo at St. P , and the ihip having waited the 40 running days 
there, the mailer was entitled to icceive the freight of a homeward caryo, which he loaded on 
his own account upon the outward cargo, and brought home, in addition to the dead freight 


payable by the freighters according to the ftipulations el the charter -party. 


called 
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ftould pay to Capt. Bill the fullfum of 3075/., without 

4 " i. 

arty allowance in refpc£t of thg freight earned by him 
from Thorntons and Bayley ; they being of opinion that lie 

was 



calkd dead freight. The defendants infift tliey are not hound to pay 
the whole 1700/., betaufe the plaintiff acquired fome freight for goods 
which he procured to he put on hoard at St. P ttirfbwgh and brought to 
Englandt and the queftion is. Whether the defendants are entitled to 
make any fueh deduction $ or whether the plaintiff is entitled to recover 
the whole *700/ ? The declaration ftates that the plaintiff let the fiiip 
on a charter-party to go to St. Peterffiurgb from London. There is the 
ufoal covenant tlwt the ftiip fhould be tight, gee. j and that fhe fhould 
take on board 150 tons of lead, and carry the fame to St. Ptterjbttrgb, or 
as near thereto as fhe could get, and that fhe would there immediately re¬ 
ceive on board a cargo of goods from the defendant’s agents, and bring 
them to Lendm. The (hip was to lie at Sr. Peterjburgb 50 running days 
in the whole. The plaintiff is to le paid at the rate of 1 j/. 11*. per ton, 
with to/, per cent, primage, and a gratification of too guineas to the 
captain. Then it is provided that if political circumftances fhould occur 
to prevent a return cargo being put on board,*the defendants were to be 
at liberty to detain the (hip at St. Petetjburgb 40 running days after ber 
arrival there, and that af.t r the (hip had lain 40 running days at St. Pe- 
letffiurgb, without.the cargo being unloaded, and confequmtly without 
the return cargo being loaded, the phiotiff Jhould be at liberty to return 
to I tndon or any port in England j which is the extraordinary part of the 
cafe. J t happerfcd that the Ruffian govemmen t would not fuffer the cargo 
to be unloaded, and that, after 40 running days were expired, the plain¬ 
tiff became at liberty to re turn to ExgLn.t, and acquired an extraordinary 
freight. There is no covenant to bring back the lead to LmJoh in cafe 
of a non-delivery at St. Peterfburgb ; though, 1 fuppofe, lead would be 
worth much lefs at an out-port than in Lcmfan. 470c/. is tg be paid on 
the fhip*s arrival at any port in England. The ol>\e£t of the voyage was 
the return cargo; and tire freight upon that at 11 guineas per ton would 
have exceeded the dead freight. A cargo homewards not being to be 
obtained, the Defendants, 1 prefume, were tohavt their lead; and the 5. 
feafon, 1 fuppofe, why the deed is fo inaccurately drawn was, that it 
was inferred that if there was no return (he lead would come 

back on the fame terms as the return cargo. /But that is inconfiftent 
with tint other clan ft, that on arrival at any port in England, the dead 
freight was tube paid; for, certainly there was no obligation to bring: 
back the lead to Lnndon. This makes it a very extraordinary cafe. 
None of the cafes cited from Abbott or el fewhere apply, fo as to afford a 
rule for the prefentcafe; becaufe it amounts to nothing more than fup. 
poftng the captain bound by his covenant to bring hack the lead: it is no¬ 
thing more than a contract to bring back a certain quantity of goods, 

Kk 3 pot 
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Was entitled to retain foHiia own life* the 21 $ 61 . lor. 
received on that account;, and alfc to be paid his fall 
dead freight wi^h 10/ per cent, thereon, and 105/. as a 

gratih- 


not according to a certain freight or wi ight, hut merely as a waggoner 
might a pee so carry goods from London to Exctor or dkwbere. Now 
oonfidfctng this as a mete contract to bring certain goods to Enghn.d, I fee 
no reafon why the captain may not earn what elfe lie c.*n by taking 
goods on board for bis own benefit. In common cafes there ufoally is 
ft covenant that the freighter will fupply a r main quantity of homeward 
freight at the foreign port; and if he docs nor, the fhip owner has Ida 
adtion on the covenant again ft. hint. B ut fuppofe, inftead of leaving 
the damages open, he (lipulftes, if I cannot provide a cargo for you, I 
j»ay you fo much: would not the owner in that cafe have a right to take 
goods on board for his own account ? His fhip is at full liberty to make 
any other profit { and in fut h a cafe he doublets would infill on more or 
lefs liquidated damages, according as he foiefaw what would he his 
chance of getting freight at the place where he was going ; he would 
taife or lower his demand accordingly: and 1 fee no reafon in fuch a 
cafe why the charterer fhould not pay the liquidated damages ftipulatcd, 
becaufe the fhip owner had made a profit by a cargo fuppiiod by fome 
other perfon. 1 was at firft much ftat-gered by the cafe in the King’,. 
Bench(«), whichappcared veiy fmrilar to this: but there the captain 
did not bring home the lead, hut inftead thereof went ro Stockholm, and 
there fold the lead, and got other goods -vid brought them home. The 
plaintiffs in that cafe called on the underwriters on a vary Angular in¬ 
surance, not of fhip, freight, goods, or voyage, but the underwriters 
had agreed to pay a total lofs in cafe the fhip was not allowed to load a 
cargo at St. Peterjburgb . That was in effett an infurance of the voyage j 
and there the Pullen demanded a fum of 1500/., thinking they were 
bound to pay that to the owner: but the Court held the underwriters 
'Were not obliged to pay the whole, hut the whole, minus the freight 
obtained by the captain at Stockholm. There is a ftrong difference be¬ 
tween the two cafes: there the lead was the property of the Pujier .r, 
and was not brought back, but was fold at Stockholm, for any tiling that 
appears: for the only means the captain lad of obtaining any freight at 
Sttdbeltiu might arife i'rotp tb^ufe he made of the lead at Stockholm and 
therefore the King's Bench thought that the captain, who bad done all 
this for his own benefit, fhould not be entitled to that, leaving the under¬ 
writers to pay the whole 2500/. But in this cafe, on the heft confident 
lion, we think the defendants are not entitled to deduct from' the 
t joolt the profit the captain made. Something has, been laid, that if a, 
lull return cargo had been put on board, the captain would have got 
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gratification. That fum was accordingly paid to hipy 
and the defendant with the otfier underwriters having 
refufed to pay any further per cpntage, tj^is action was 
proceeded in for the recovery of fuch further per centage 
as will pay the plaintiffs a total lofs on the fum infured, 
being 190/. is. Bat. or 38/. 4 d. peT cent, on the defend¬ 
ant^ fubfcription of 500/. The queftion was, whether 
the plaintiffs under all the circumftances were entitled to 
recover this further fum ? If they were, the verditf was 
tq ftand: if not, then it was agreed that the money paid 
under the adjuftment lliould be confidered as having put 
an end to the a&ion; and that a nonfuit was to b§ 
entered. 

Puller for the plaintiffs faid that two queftions would 
arife 5 ift, Whether the adjuftment of June 1809 by its 
terms precluded the plaintiffs from recovering the further 
per centage mentioned in the agreement: idly, Whether 
fuppofing that adjuftment not conclufive, the plaintiffs 
were not entitled to recover from the underwriters the fum 
they have paid as dead freight to Captain Bell under the 
judgment of C. B. ? At the time when the agreement 
was made a£fcions were pending in this court againft the 
underwriters to recover a total lofs,; and#an action 
was pending in C. B . by Captain BJl againft die plain¬ 
tiffs upon the charter-party, to recover the dead freight 
on thd voyage to St. Peter/burgh, without allowing die 


mote than he will now get by the 2700/. with this freight. It is faid by 
the plaintiff, pay me what you would have paid if the whole return 
cargo had been put on board at St. Pctcrjburgb t and I will allow 
the return freight out of it. I do not know how that is j it is a matter 
«f calculation j but the plaintiff is entitled to his 2700/. 

Rule difeharged. 

freight 
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freight earned by him on the voyage home. After the 
cafe of Pufkr r. Staaijbrt! (d)*ttpon a fimilar charter-party* 
it feemed to b^of confequence that the freight earned on 
the voyage home would be allowed in reduction of the 
dead freight on the voyage out ; and the agreement w« 
entered into with a view to that expected consequence-. 
[Lord Elienborough C. J, Whether the adjudication of 
the Court of C. P. in the cafe of Bell v. Fuller were right 
or wrong does not appear to us to fignify upon the c««- 
ftrudion of the agreement between thefe parties* if that 
legal adjudication have enlarged the plaintiffs* Claim to ha* 
demnity from the underwriters; we will therefore hear 
the other fide,} 


Scarletti contra* contended that the fame queftion was 
open upon the policy on which the aftion was brought* 
as if no adjuftment or agreement had taken place: the 
questions therefore were* ift> What were the rights- of 
the parties when the ajuftment took place ? and jdly, What • 
effeft the adjustment had upon thefe rights ? The judg¬ 
ment of C. in die cafe of Beltx. Puller is not binding 
as between thefe parties. [Bayley J. "We mufb take it 
now tliat the plaintiffs were compelled under that adju¬ 
dication, to make the full payment for the dead freight,} 
That was not an event infured agair/ft j and an affured 
may fuftain a lofs by fuch an eveutj which he is not en¬ 
titled to Tecover/again ft the underwriters. The decifioa 
of that Court too 19 rather at variance with the judgment 
of this Court in Puller v. Stamforth [Lqrd EKm* 
borough C. J. We there confidered that Mefftf. Pullers . 
bad adopted the agency of the captain* in proceeding 

(*) nia/h aja. 
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with the outward cargo from St. Peterfburgh to Stockholm, 
and difpofing -of it there, and bringing home a retutu 
cargo from thence, on which freight was earned.]} It is 
ft ill open to contend that Meffrs. PulUrs , the freighters, 
arte entitled to ftand in the place of the owner all through 
the voyage ; which is a view of the cafe that docs not ap¬ 
pear to have been fufficietttly prefTcd on the Court of 
C. IL> far they hired the fhip on the voyage to St. Pet'erf* 
burgh and back ; the captain therefore was to be confi- 
dened as their agent during the voyage out and home. 
[Lord Ellenborough C. J. The difficulty lies in finding 
any general terms of hiring in the charter-party: it 
rather feoms to be a fpccial hiring of the fhip to carry 
out a certain cargo to St. pLtirjburgh, and to receive a 
certain other return cargo there from the freighters* 
agents, with liberty to the captain to return home after 
waiting a certain time there without the outward cargo 
being unloaded there and the return caigo loaded on 
boards The argument for a general luring upon the 
voyage out and home arifes from the general view of the 
charter-party, which is to put the charterers in the place 
of the owner during the whole tune the fhip is out upon 
the voyage: the particular terms and conditions merely 
regi)lat e the manner in which the voyage is tcf be con* 
du&ed i and admitting that the captain is not bound to 

do more than the particular a£ts covenanted for; yet if 

# 

lie do more, it mud be taken to be for the benefit of the 
fubftituted owners contracting with*him. [Lord Ellen- 
borough C. J. As the fhip is only let for a particular pur- 
pofe, Wte cannot extend the Jetting beyond the terms of 
the contraffc. If there had been a general hiring, it 
would have been different. Would a freighter hiring a 
fhip for a particular voyage be liable for the a£t of the 
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captain going upon a voyage entirety different ?3 Theft 
idly, the intention of the parties in coming to the agree¬ 
ment Hated wis to put an end to the a£tion, and then the 
queftion is the fame as if the plaintiff had fued upon the 
agreement. The underwriters defend themfelves upon 
the ground that by the terms of that agreement they are 
Only liable for a certain fum, which has been paid to the 
plaintiffs : and they only agTee to pay a certain further 
percentage in cafe the plaintiffs fhouldnot be able to ob¬ 
tain fo large an allowance as 2156/. lor. 9 d. in refpccl of 
the homeward freight by reafon of any demurrages orcxpcnces 
being allowed againft the faid freight. That was a good 
oonfideration for putting an end to the a£lion ; and if 
this a£fcion had been brought upon the agreement, as in 
effe£t it mull be considered to be, the plaintiffs muft have 
declared, that in confideration that they would put an end 
to the action on the policy, and would receive61/. sps. 8 d. 
the defendant promifed to pay that fum and fuch fur¬ 
ther fum as fhould be allowed for demurrage or expences 
allowed againft the freight paid by Thorntons and B-ayley. 
And the contrail having been made with full knowledge 
of the fa£ls, but upon a mifapprehenfion of the law, the 
parties would (till be bound by it, according to Bilbie v. 
Lumley (u). 


Lord Ellenbohough C. J. Both parties expected 
that a certain fum would have been allowed to the plain¬ 
tiffs for the freight earned on the voyage homewards, but 
they contemplated that certain allowances for demurrage 
and other expences might be fet off againif that freight & 
and they agreed that if any thing were deduced on thefe 
accounts, the plaintiffs’ lofs fhould be balanced by a fur- 

fa) % Eafif 469 . and vide Strbens v. Lynch, 12 Baft, 38 . 
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tfeer payment by the underwriters. It turns out that 
both parties were in this refpeft deceived: then ate they 
not both remitted to their original rights^? It appears 
that the allured were originally entitled to recover from the 
underwriters a total lofs j and it was contemplated at one 
period that the allured were to receive 2156/. 10/. 9d. 
minus certain allowances, as a probable diminution of 
that lofs : they thereupon entered into the agreement 
ftated, whereby in proportion as the allowances for demur¬ 
rage and other expences might leifen the fum of 2156/, 
ioj. gd. expc&ed to be received by them, the under¬ 
writers agreed to pay them a further per centage, beyond 
the fum of rti/. igs. 8 d, per cent, which they were pre* 
fently to receive. But it turns out that inftead of their 
lofs amounting only to 6 1/. iguZd. per cent., it is now in¬ 
creased to a much higher amount, in confequence of the 
adjudication of the Court of C. B. in the a&ion againft 
them by Captain Belly in which they were found not to 
be entitled to receive any part of the 215 61 . 10 s. gd. for 
the home freight. The loL of the plaintiffs therefore 
upon the policy is now enhanced by the whole amount of 
that fum, and therefore they are entitled to recover it from 
the underwriters. By the charter-party there was nothing 
which gave to the plaintiffs the dominion of the fhlp for the 
whole voyage out and home, but fhe was let to them 
for fpecial purpofes only. If there had been a general 
hiring, they might have been entitled to the home freight. 
In the former cafe of Puller v. Staniforth we confidered 
that the a&s of the captain, in carrying the outward 
cargo to Siockmlm and difpofing of it there, and earning 
a freight homewards, were done by him for the benefit 
of the plaintiffs, the freighters, and were adopted by 
them > and it was not fuggefted to u» that their adop- 
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tkm of the matter** acts was difputed; a»d theft the cot* 
?ol,f ' 1 fequence we dreW from fueh adoption followed • of 
mgainji courfe : hut jn the cafe decided in the Cov^of' C. P.> a 
,*?!* q tic ^.j on was raifeci, whether the Pullers wereefttitkd to 

any freight earned by the fhip beyond the particular 
purpofes for which fhe was cliartered by them-3 and- it 
has been decided that they were not.. Here iSkeu^the 
plaintiffs have in the event fuftained a total lofs, and are 
therefore entitled to recover the whole from the under* 
writers upon this policy. 

Grose J. declared liimfelf of the fame opinion. 

IjE Blanc J. The firft queftion arifes upon the inte* 
-eft of the plaintiffs j it is not an infurance on freight to 
he earned generally hy the,, {hip, but upon the particular 
adventure for which fhe was chartered. It was a parti-, 
cular and fpecial intermit in the freight under the terms of 
the charter-party, and not a general intereft in any freight 
which fhould be earned by the fliip. And this differs it 
from the former cafe of Puller v. Sianijbrtb before this 
Court, where the captain had not refufed to take in a 
homeward cargo on account of the freighters, when he 
found he could not unload the outward cargo at 8t.*Pe* 
ierjhurgh) but had proceeded with the outward cargo to 
another part, and there difpofed of it, and taken in an* 
other cargo in lieu of it,, which he brought home. The 
Court there considered, him as having a£ted for the beft 
in purfuance of the original adventure under the cir- 
cumftances which had occurred, and that his a£b were 
recognized by the Pullers. But here matter, not 
having been allowed tc unload the outward cargo, and 
having remained for the ftipulated time at Si. Peitrjburgh , 
took in a homeward cargo which was flowed upon the 
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other, and brought it horn ’, upon his own account and 
rifle :■, and. fa an a£lionbrought by him in die Court of 
C. P‘ againftthe prefent plaintiffs, that Court held that he 
was entitled to the freight which die ihip had earned on the 
homeward cargo. Then while that aClion was depending) 
thefe parties came to an adjuftment and agreement in the 
terms Hated: and that brings it to the queftion upon the 
terms of that agreement; which did not put an aid to 
the adkm upon the policy, but went upon the grounds 
that there was a clear payment of 6 \L 19/. per cent, 
due to the plaintiffs, and that the underwriters would 
make good the remainder if that fum Ihould fall fhort of 
what the plaintiffs were entitled to recover from them 
after the judgment of the Court of C. F. in the a£lion 
againft them by the mailer ftiould be known. Then that 
queftion having been decided againft the prefent plaintiffs, 
their lofs upon the policy is enhanced by fo much the 
more, and there is nothing in the terms of the agreement 
between thefe parties that Hands in the way of their re¬ 
covering the amount of fuch further lofs. 


rut*** 




Bayley J- The object of the infurance in queftion 

A 

was to reimburfe the plaintiffs ail the lofs which they 
ftiould fuftain, in cafe Captain Bell fliould not be allowed 
by the Ruffian government to unload the outward cargo.; 
and upon the adion brought againft them by the mailer 
it turns out in the event that they have been compelled 
by the judgment of the Court of C. P. to pay the raafter 
the whole amount of the dead freight, and the other 

fums ftipulatc f for by the charter-party, amounting alto- 

\ 

gether co 3075/., and that they are not entitled to any 
allowance for the freight earned on the homeward cargo. 
A$d I cannot fay that die plaintiffs, who have had money 

recovered 
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recovered againd them bf the judgment of a court of law, 
except in a cafe of fraud, have paid it wrongfully. If 
there were any doubt as to the propriety of that judg¬ 
ment, I fhould {till conceive that the plain tf&s, who have 
been thus compelled to pay it, would be entitled “to re¬ 
cover it from the underwriters under this agreement: 
but I dunk that the judgment of the Court of C* P* is 
right. In the cafe of Puller v. Staniforth it does not 
appear but drat the very circumftance of the captain's 
difpofing of the outward cargo at Stockholm enabled him 
to bring home the other cargo from thence. Though if 
upon confideration it had appeared to me that our opinion 
had been wrong, I {hould have had no difficulty in fay¬ 
ing fo. Here, however, the captain, after having waited 
at St, Peterjhurgh the ftipulated time, without being 
permitted to unload his outward cargo, might think, 
that while he performed his contradl with the freighters 
faithfully, by bringing home the outward cargo upon 
dead freight, there was no reafon why he fhoukl not 
make any additional piofit upon the homeward voyage 
confidently with his engagement with the freighters : and 
the plaintiffs having been compelled to pay him the 
whole of the dead fyciglit under the judgment of thr 
Court of C, P., I think they are entitled to recover it 
from the underwriters. 


Fodea to the plaintiffs^ 
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SttiA ngainft Clarkson and Qthers. 
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"pHE plaintiff, an underwriter, brought afliunpfit 
' - again ft tlie defendants, policy brokers, to recover a 
.balance of 541/. 10/. od. due to him for premiums of 
insurance on divers policies fubfcribed by liim. The de¬ 
fendants pleaded the general blue, gave notice of fei off, 
and paid into Court 335/. 10/. 6 th ; and at the trial in 
London before Lord hjlenbnrcugh C. J. a vcrdhfl was taken 
for the plaintiff for 205/. 19/. 6 d. y fubject to the opinion 
©f the Court on t he following cafe. 

The plaintiff in 1808 had fubftiibed policies of in- 
furance which the defendants had effected as brokers, the 
premiums upon which amounted to 559/. ioj-. o d. % and 
had alfo fettled and ligned upon ^policies fubfcribed by 
him for them adjuftments for returns of premiums 
amounting to 18/., leaving a balance due to the plaintiff 
of 54^* tos.od.‘, for which this action was brought. 
The defendants infill that they are entitled to dedu£l or 
retain out of that fum, thefum of 205/. 19/. 6 d. f being 
the amount of ded;i£lions for lhart mterefts and ftipu- 
lated returns of premiums for convoy upon the fame po¬ 
licies,’ for the premiums on which this a£lion was 
brought, and which policies had always remained in the 
defendants' hands, and had not been handed over to their 
principals. There was no evidence that the defendants 
had received the premiums from their principals, nor was 
there any evidence that the defendants had credited their 
principals with returns of premium for convoy and fhort 
intereft claimed by them. The plaintiff has allowed the 
defendants in account all the returns on policies upon 

12 fhips 
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The broker ef- 
fcfhng a policy, 
being the com¬ 
mon agent of 
the afiurtd and 
of the under¬ 
writer, whilo 
the premium 
remains in hit 
hands, ior the 
one party, and 
the policy for 
the ether; and 
having re¬ 
ceived notice 
of events winch 
entitled the affu- 
red to a return 
of premium 
before .ldion 
biought by the 
underwriter to 
recovei the full 
premium; is 
authorized to 
dedudt fuclt re¬ 
turn , and only 
to pay over the 
difference to the 
underwriter. 
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ftips and goods in whieli they were perfonallj interelled, 
and alfo all the returns on p^l|^e| have been ad- 

juRed $ afid the pet off or i^ed\sfik^ *iclaiTTKacl of 
205/. 19J. 6J. in difpute arifes upon polled fubfcribed 
by the plaintiff, which the defendants have offered as 
brokers for others. The defendants did not a& under any 
del credere agency or commiffion. The events yyfafing 
to the Tetutns claimed had happened before the com¬ 
mencement of the prefent a&ion; but it was not admitted 
by the plaintiff that the defendants were thereby entitled 
to dedu& or fet off the returns claimed, that being the 
queliion for the opinion of the Court. *The plaintiff in¬ 
filled that, upon the events happening, the principals, and 
■not the brokers , were entitled to the returns claimed, unlefs 
fuch returns were adjuded by the underwriters with the 
brokers: and the defendants infilled that, upon the events 
happening, without ^ny adj ailment, or del credere 
commiflion, they as brokers were entitled to the returns, 
as abatements out of the premiums. The quellion was 
whether the defendants were entitled to dedudl or fet off 
the fum of 205/. 19/. 6d, ? If not; the verdi£t was to 
to Hand for tliat amount: if they were lb entitled, a ver¬ 
dict was to be entere^ for the defendants. 

<j$k 

jtichardfon for the plaintiff infilled that the defendants 
were not entitled to deduct the fum in difpute. The af- 
fured and the underwriters are the real contra&ing 
parties, who contra# through the medium of the 
broker. The premium is payable by the allured inftan- 
ter, immediately before the policy is figned, as it is ex¬ 
celled to be in the policy itfelf ; though in pra£lice the 
money does not pafs immediately, but an account is car¬ 
ried on through the broker; who, however, as between 

the 
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the aflurcd and unciemriter*" % ^oiifrdered as having re- 1810* 
eeived the premium at 4 |xg time when the policy is exe¬ 
cuted far tjp benefittf the underwriter; and the under¬ 
writer, Mho* admits by the policy that he had received 4 
it, qcaild not maintain an ..ebon for it a gain 11 the allured. 

9 

[Tbs Court here inferpofed, and fuggeit^d that the cafe 
might ho more perfectly Hated by finding the fe£t> upon 
which the merits of the cafe turned, whether or not the 
broker continued an agent of the afiured for the purpofe 
of adjuring and receiving returns of premium : and after 
fome Leiitation that fa cl was admitted.3 But hie contended 
that the broker could not ad juft returns of premium 
for the allured, without tlw ion font of the underwriter, 
fo as to bmd him ag'"nit Ids confont. [Lord Klhn» 
favohvfi C. J. No doubt the underwriter 111 .v at any time 

t 

determine the agency of the broker, as far ,e> legards h:m- 
feif: and if the under writer had p^l an end to the broker’s 
agency for him after the premiums c.edited to hint, and 
before the events 1 ogpened. on vvh’cli the returns of pre¬ 
mium were to be made, th> 1 ' 01 [ ht be fome ipiuftion ; 
but while the agency 011 bmh tides fubfilLs in the uiual 
manner, and ufur the events Lave happened w hich entitle 
the afiuu'd to the returns,how can t^ie underwriter recover 
the premiumsagainil tin* hi )!. 'r, without allowing there 1 - 
turns?] There' is no difieionc’ in piiviple between the 
agency of the broker for fettling /ofs, and his agency for 
.uijultiug and receiving relur is of fir mini is • and in Wilfm 
and QthsrS) afiigns of FL U hi r t v. Creif't'/n and Another (n), 
it was held that the defendants, faftors, lwd no right to fet 
o ft lofts on policies underwritten by the bankrupt for their 
corrcfpondcnts, though happening before the bankruptcy, 

{ ') T* • fcz <?• J B R ciud in Ct wc oj J An #A er t s.JJig t s fit 
V Rub r h } 1 TV/#* P.t** 113, and ji t AfatJbAI tr Inf* zc^* 
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againfl: an a 61 ion fof fpjcupyms debited to the defendant 
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by tne bankrupt upon dnfurancqs op behalf .of thofe cor- 

' 1 * £ 

refpondents ; the aflured themfelves' onjy beigg entitled 
to fue for fuch Ioffes. And Grove v. Dubois, where, the 
broker was held entitled to fet off under the general iffue 

3/ 

fuch Ioffes, turned exprcfsly upon the fa£t of his having 
a commiflion del credere from his principal, the aflured5 
which faO; is negatived in this cafe. fLord Ellen - 
borough C. J. The amount of the premiums, depending 

jy 

often upon contingencies, are to be liquidated in the 
events i and till thofe events are determined the broker is 
the mutual agent for the one to pay, and for the other to 
receive : and if the agency be not put an end to by either 
party before the event, that afeertains what the true 
amount of the premium is for which the underwriter 
ought to have been credited. There is no queflion be¬ 
tween thefe parties about lojJ'es. Bay ley J. Suppofe it 
turned out, after a policy made as intereft fhould appear 
on goods expected to be fhipped, that there was no in- 
terefb y could the underwriter, after that was known, re¬ 
cover the premium from the broker, leaving it to be fued 
for and recovered back by the aflured ?] If there were 
no fraud, it ihould fecgi that fuch an a£tion would lie by 
the underwriter agaiqft the broker. [Ld. Ellenbormgh C. J. 
Suppofe a cafe where no broker intervened, and tne under¬ 
writer, after the event, fued the aflured for the full premi¬ 
um, lie could only recover, fubjedt to the deduction for re¬ 
turn of premium.] That would be a different kind of 
dealing *, for as between thofe parties it is always under- 
flood to be a ready money dealing : the underwriter ad¬ 
mits by the policy, that he has received the money from 
the allured.' But that is not the cafe with the broker; 
and though he may be the agent of the allured for the 
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S lt 


IN the FirriEtfn 3 &lr’ of .GEORGE IIL 

v ‘ 

f'urpofe qf paying tlie-premiums, and 'making adjustments 
for and receiving returns of premiums j yet he is not the 
agent of the underwriter for the purpofe^f making fuch 
adjuHments ; for the underwriter always makes his own 
adjuHments with the broker. The premium is money 
which tlie broker has received for the ufc of the under* 
writer, and it can be no anfwer for the broker in a court of 
law, that the underwriter owes his principal another 
fum. A debt mull always be proved and averred in 
the name of the principal, and not of the agent; and it 
is only in the cafe of the principal reading abroad that a 
remedy is provided by the flat. 49 G. 3. C.121./.16., 
which enables the agent to prove the lofs : but this is an 
attempt to do the fame thing in effect for a principal at 
home. 


1810. 


Smek 

againfi 

CtXiJeeoN. 


Munyaiy contra, after obferving that the diftin£tion 
between the cafe of lofs, and that of a return of premium, 
was that in the cafe of a lofs the claim originated to the af- 
fured liimfelf and not to the broker, was Hopped by the 
Court. 

Lord Eljlfnborough C. J. That makes all the dif¬ 
ference. : The whole premiums fued for might*liave been 
Hopped by the underwriter in the hands of the broker, 
and while the events on which the returns of premium 
depended were yet undecided, his agency on the part of 
the underwriter might have been determined, and he 
might have bceri ordered to pay over the money. But 
the broker is the common agent of both the allured and 
the underwriter ; and the underwriter know's that the 
broker is the truftee for the affured as long as the policy 
rijnams in his hands, to adjuH and receive returns of pre- 

L 1 z miuin 



5 ** 


( 816 . 
5h t e 

it gun ft 

Clahkso w. 


CASES iN^TJtilipTY ,-TERtM 

mium for him when the events .have happened which 
they are to be made. Here then the brokers, having no¬ 
tice that the events had happened which entitled the af- 
fured to fuch returns before they had paid over the entire 
premiums to the underwriter, were entitled to deduct 
fo much from the grofs amount of thofo premiums. 


GROsr. J. was of the fame opinion. 


lit Blanc J. The difference lies between that which is 
due to the allured for Ioffes, and wh it is due for returns of 
premium. Suppoi'e a premium of io guineas percent, is 
to he reduced to 5, if the fhip fail with convoy *, and before 
the money is paid over to the underwriter the event is 
known to have happened which reduces the premium to 
5 guineas; what is the fum which the underwriter is on-* 

if 

tided to receive ? Clearly no more than 5. Then lie 
can recover no more from the broker who is the common 
agent of die two. 

Bayj.ky J. Thc*undpt wrir^f ^gij sjhc full premium 
to remain in the hands of the broker, who is the agent 
;f fo of (lie allured ; and in th<' mean gillie the event hap¬ 
pens which reduces the underwriter’s claim..in r ^pe db of 
the premium to a l.eft> turn than it was at fir ft : it is then 
the juft ice of the cafe, and the law of the cafe alfo, that 
tue broker fhould ov* r-to him only fo much as rc- 
m .ins due at the time. The bicker is the agent for the 
allured, who ha** a right to gis’o him notice not to pay 
over to the underwriter more than is then due. 

P often to the defendants. 
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r Griffith again /# Young. 


1810. 


Monday % 
July id. 


r J^ HE defendant occupied a lioufe as tenant to the 
plaintiff under leafe, and being defirous of aligning 
over the premifes to one Pugl 1 , which he coukl not do 
without the leave of the plaintiff, he applied to her for that 
purpofe ; and it was finally agreed between the parlies that 
in confederation that the plaintiff would accept Pugh as 
her tenant at a certain rent, h# fliould pay icol. for the 
good will, out of which the defendant \\ as tw p ,v the plain¬ 
tiff 40/. for her confent. Pt/gh , who was tognii'ant of i!»k 
agreement, afterwauh, paid the 100/. to the defendant, 
who then promiled thaL hits. Qi .jjiih fhuuld have her 40/., 
and that flic might fend for it and rccch e it: hut when 
applied to afterwards on her behalf, the defendant refufed 
to pay it over; and laid that there was no written agree- 


A tennnt having 
n :md with li 9 
hnriiady that if 
flit would ac- * 
<‘f j>t another for 
htitenant in his 
place, (he hcirg 
n-drained from 
a (fining the 
leafe without 
li* r confent 4 lie 
would p,*y her 
40/ out of rcc/• 
wltich he was 
to rtce.ve lor 
rhe .cod-will, 
i f her confent 
u ci^ obtained } 
i having re¬ 
ceived the 10 oU 
fiom the new 
tenants who was 
cogndam of 
this agreement j 
is liable to the 


ment, and that words were lmt wind. At the trial be- lan ' la °y in an 

action toi mo- 



therefore ought to have been in writing by the j.th feflicn as ■» cwuraft ior 

•'"'"'S'.. '• . ~ ' 1 3_ "' 1 .- n»» ii\U fell in 

of the ftatute of frauds (a). lanJ. 

, , n~ it II "■^**<——******* • 


G arrow and Co my/if in moving to fet a fide the nonfuit 
on a former day in this term, contended that money paid 
ior good trill was *>ot for an intereft in land, but collate¬ 
ral to it: but that any rate if one agree to receive 
money for the ufe of ,+>a% her, which the defendant n ull 
foe taken to have done in ;ic\ cafe, (and Pugh who paid 


(rf) B 9 C.jr. *. e. 5. 

LI 3 


the 



Cases in trinity term 


$»4 


iSio. 


GmrrfTH 
again ft 

Youn«. 


the money and was cognifant of the agreement faid at 
the trial that he would not have paid the 100/. to the 
defendant if t^e latter ^had not promifed to pay the 40f. 
to Mrs. Griffith \) it matters not on what account it is 
received, but it is recoverable as money had and received 
for the ufe of that perfon. 


Parh now {hewed caufe again ft the rule for fetting 
affde the nonfuit; and, admitting that the 40/. was re¬ 
ceived by the defendant to the plaintiff’s ufe, infilled 
that it was ftill received on account of an intcreft in the 
land, which was to be made over by the plaintiff to 
Pugh, the payer. The confideration was the plaintiff's 
accepting Pugh as her tenant, which is giving Kim an 
intcreft in the land, under whatever name it may be 

called : and he referred to a cafe of Smith v. - - before: 

Rooke J. on the northern circuit, where an agreement to 
let in an under-tenant for a certain fum which w r as to be 
paid was held to be within the ftntutc. [Ld. Piten- 
} borough C. J. I have no doubt that it would be within the 
I -flatutfeif thecont raffw^pcexc cfrfrffiBifriJluLwhen the con- 
i jfra£t is executed, and money has been actually paid by 
the fucceeding tenant to the defendant in trull to be paid 
ovef by hftn to the-plaintiff)*(hall he now gainfwj^-ih^fcahe 
received it for her ufe. Le Blanc S. The.confideration 
is paft : Pugh is in poffeflion, and has paid this money to 
the defendant for the very purpofi^of his paying it over 
to the plaintiff: it is clearly therefore money received 
for her ufe.3 Not fo, where the confidcration,is illegal 
and void by the ftatute. 


Lord Ellenborough C. J. If one agree to receive 
money for the ufe of another upon confideration exe¬ 
cuted* 
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cuted, however, frivolous or void the confederation might 
have been in refpedt of the perfon paying the money, 
if indeed it were not absolutely! immoral or illegal, the 
perfon fo receiving it cannot be permitted to gainfay his 
having received it for the ufe of that other. I was milled 
at the trial by having my attention called to the ftatute 
of frauds, when in truth the queftion was wholly colla^- 
teral to it. 

* 

Lf. Blanc J. It would have been a different queftion 

-i 

if Pugh had not paid the money to the defendant, and 
the adfion had been brought again ft him. 

Grose and Bayley, Juftices, according ; 

Rule abfolute. 


Poe, on the Demife of Sam. Cotton, againft 

Stenlake. 

*pHIS was an 

dowf in ,Dtvoti/hire 9 which was brought on two de- 

mifes of Samuel Cotton ; one laid on the 18th of May 

1807, the other on the 29th of September 18*9. At the 

* 

trial at Exeter before Chambre J. a verdidt was fpund for 
the plaintiff, fubjett to tlie opinion of this Court on the 
following cafe. % 

Edward Bowden was feifed in fee of the premifes in 
queftion, and had a fon Edward , and a daughter PhillLy 
who in 1765 was married to James Cotton , and had by 
him three children, Samuel the lefl'or of the plaintiff, and 
+wo daughters. Samuel and Ediele, the eldeft daughter, 
were born before the making of the will after mentioned, 
♦ hi 4 and 


ejedf me nt for land called Moorhead Meci- 
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TuefJay t 
Juiy 3d. 


Under a devife 
to one and her 
heirs (/he having 
two children 
before, and a 
third born 
after, making 
the will) during 
their Livesi held 
that thefe latter 
words were re¬ 
pugnant ttt the 
others, and that 
/he took an 
eftate of inhe¬ 
ritance. 
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i.titec of 
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and one daughter was born after, Bowden, the elder, by 
his will dated 2.7th of February 1773, duly executed and 
attefted, deviled (inter ^lia) as follows;—*< ,/Ufoigive 
“ unto my daughter Phillis Cotton and her heirs Moor- 
<{ head Meadow during their lines and on the 17th of 
GBobcr died foiled 01 the premifes ; leaving PhdMs Cot¬ 
ton and his fon Edward Bowden furviving him* J fames 
Cotton in right of his wife immediately entered on 
Moorhead Meadow and occupied it ; and after the death 
of Phillis on the 31ft of October 1784 ftill continued to 
occupy it, without interruption, till 178^, when it was 
claimed by Edward Bowden , the fon of the teflator ; to 
whom, after eje&mcnta were delivered and feme law 
proceedings had, Janie r Cotton gave up the pofleflion on 
the 12th of February 1 790. \ % James Cotton died on the 
17th of May 1807, leaving Samarly the leffor of the plain¬ 
tiff, his cldeft fon and heir at law, and heir at law ta 
Phillis Cotton . The defendant is in po lie {lion under {.he 
devifees of Edward B wden ihe younger. If the plain¬ 
tiff wcie entitled 10 recover, the verditl was to Hand: if 

t &,Y ' * 

not* a uonfuii was to he enteied. ■< 


Dam fur for the plaintiff having stated the qudlion to 
be what eh.ate Phillis Cotton took under the devife to 

m 

her an lher l.\ irs t dm lag iht ir lives ; Tord Ellenborough C. J, 
afkcd the defendant's corn del, what objection there 
could be to rejecting the latter v/oids, during their lives, 
which were repugnant to the devifif^to the daughter and 
her heirs ? 

Burroughs anfwered that Phillis Cotton, at" the time 
& 

when the will was made, had two children livings fand 
that if by the word heirs the tellator meant children , 
which feemed probable, the whole would be reconciled, 
and the mother and her two elder children wo ul% thcn 
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take joint dilates for their lives. [Groff J. obfcrvcd that 
according to that confirmation the youngeft daughter born 
after die making of the will, though biiorty the t^flatot’s 
death, 'Would take nothing.] j Burroughs faid that he 
mufl fo contend ; but th .t the diJJiculty of doing fo was 
Lfs thaif that of rejecting words fuifible in themfUves, 
and not repugnant to the dtxife to /v; Loirs in the fenfe 
he ufed them, as fynontmous to ihildnn. In Rx v. 
Laming (a) it was confidered not to be of abfolute i.ecef- 
fity that the word h irs nudl be a w oid of limitation ; but 
that it might be uftd as^i viord of purchafe. 

Lord E14.1 neorough C. J. As the defendant’s iti- 
tei pretation of the will v. ould exclude the after-born * 
child from taking, that alone i§ a fuflicicnt reafon againft 
it. If the word heirs is to be under flood either as hirs 
generally or as hem of thi bod;, the lcflor of the plaintiff 
is entitled: and he is not barred from maintaining this 
ejectment hy lapfc of time ; for his father’s poffelhon 
■was not adverfe to him ; and that continued down to the 
12th of February 1790J and this ejectment muff have 
been commenced before the expiration of 20 yeais from 
thence. The words during their lives , after the devife to 
the daughter and her birs , is merely the expreflion of a 
man ignorant of the manner of dciciibing how the 
parties whom he meant to benefit would enjoy the pro¬ 
perty j for whatcvei efffte of inheritance the heirs of his 
daughter might take, they could in fact only enjoy the 
benefit of it for their lives. 

Ter Quriaru, Poftea to the Plaint^F. 


•1810.^ 

Do.*, 

L dec «F 
C 1 T(.N, 
agam/i 1 
St t NLAKti 




(a) 11 oo. 
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Blackett and Another agairtft Smith, Treafurer 
of the Weft India Dock Company, 


* T HE P lamtlffs declared in a flump (it, and ftated that 

ttTng the m) were P°^" e ^ e d of a fhip lately arrived in the 

InJia Oocks in river Thames from the Wed Indies , with a careo o£ WtH 
fi kdi-y h Cnn- , J . b J 

^ition a tv r<_- India produce; and in confederation that they had caufied 

q jirt m merlnte , , 

UHiinad >nd her to enter the docks of th^ ncjt India Dock Company, 

nn* ,h " «eacd puvfuant to the ft at. 39 Geo.-$. c.6 9., of the 

^ 74 ^ m Tun. corn P Jction whei cof d ue notice had been given, and alfo in 

•ion "n rht'im- ccrifi deratio’i that the plaintiffi, would pay to the company 

port dock, n . the rate or duty of <5/. 8 d. pel ton of the {hip’s burthen pur- 

^tcfShyric fuant to the flututc, the company promifed that they 

«» bound to bear would ufe due care and diligence about, and bear all 
fhetxtraix- , r . . 

pcncesofld- charges ot, the navigating, mooring, unmooring, remov- 
pumpingTtc in S> and management of the fhip, from her arrival into 

direr the the entrance of the docks at BlacUvnil. until five fliould 

cic were ail- 9 

c .3-gcd, and for be unloaded and moored in a certain dock of the com- 

«lt Iwti mg tbt 

eirgo »nn> ^ pany appropriated to light ihips, and alfo in and about 
«utw7d dc <_k and of the unloading of her cargo within the docks, and 

Jbrwpenig tiie landin g waiters’ fees on account thereof, and alfo in 

51 kv«y !> »»o UCh and a ^ <out and t ^ le cooperage and hoops and nail*, 
Jigiittr-., and for w hich the cargo might require in the courfe of fuch un- 

tt.e hire of ludi ^ ^ 4 

i^hnr* , ti c loading thereof. That the plaintiffs paid the duty of 6 s. &d. 

e* mpany Ua«nng 4 . J 

aiitiwaids un per ton, amounting to 101A 7ft id. That tv hen the flip 

intend tfr*. dxbrJhe was imly t and it was tieceffory for the 

prefervatkn of the cat go that it Jhould be unloaded^ end the 

the import pumps kept at work s whereof the company had - notice, 
(ioclst' 3fld per- * 

formed tin. re- Yet the company refuted to unload the caigo, of to caufc 

quifitt cooptr- 

age, &c upon > 

tu h unlading, in the fame manner as they wou’d have done if the cargo had been delivered 
out of thv ih p itltlf in it* propertime and place. , * 



IN THE $?*FTlfeTH YEAfe OP GEORGE lit 


S*9 


the pumps to be worked; by reafon whereof the water 4810* 

flowed into the fhip; and the plaintiffs for the prefer- elTckTtt 

vation of the cargo were put to the Acpcnce of 169/- o s+ 6 d. cgaMjfi 

• . • Sft ii Ty t 

tn pumping t}j C Jhip and unloading the cargo , and in coopering 
and providing hoops and nails in the courfe of fuch unloading 
thereof There was a fecond count for not lightning the 
ihip; and the 3d and 4th were founded on promifes to 
bear all the charges of the navigating, &c.; omitting the 
ufing due care and diligence. There were alfo the common 
jnoney-jcounts. . The defendant pleaded non affumpfit: 
and at the trial of the caufe before Lord Ellenborough C. J. 
in Middlefexy a verdidf was found for the plaintiff for 
169/. oj-. 6d., fubje& to the opinion of this Court upon 
the following cafe. 

Previous to July 1809 the Wejl India Docks wfere 

completed in purfuancc of the a£ts 39 Geo. 3. c.69., and 

42 G. 3. c. 1 13.,and notice thereof was given as required 

by the latter of thofe a<fbs. The defendant is the treafurer 

of the company. The fhip, the City of Edinburgh , of 

which the plaintiffs are owners, arrived off Blackiuall in 

the river Thames from the Wejl Indies , with a cargo of 

IVtjl India produce on board, on the 18th of June 1809, 

and having applied to be admitted into the Wejl India 

Docks, the printed regulations of June 1809 figned by 

the fecretary of the Dock Company were delivered to 

* 

the captain. (A cqpy of thefe printed regulations formed 
a part of the cafe, but nothing particular turned on 
them.) The (hip entered the bafin at the Blacbwall end 
of the Wejl India Docks on the 19th of July 1809, with 
her captain, officers, and crew on board, and they were 
at liberty to remain on board fo long as fhe remained 
either in the bafm’ or in the outward dock. The whole of 
the carg© was duly entered at the cuftom-houfe and the 

certificate 
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certificate thereof received at the'&ocfc offices 6n the id 

of Augujt 1809, previous to which time no j>«rt of lier 

cargo could t be land^l. The (hip was fo lea£]r^fieti fhe 

• entered the bafin that it was neceffary for the prefeTva- 

tion of the cargo to keep the pumps at work, and for 

that pnrpofe either to retain the crew on board, or to 

|te 

hirer labourer to work the pumps. The quays and 
wharfs m the import dock are thofe a digued by the di¬ 
re (Tors of the company for the uifeharging and landing 
of goods j and which import dock is inclofed within 
wall 1, as required by the «iT. The captain declined fign- 
ing the printed declaration rcquiiedby the company from 
the captains of fliips to be unloaded in the import 
dock ; which i> in this form,.and directed to the prop ct 
officer: 

Sir, 18 

The drip whcieof I am matter is 

fudiciently tight, fo as not to 1 equine pumping durtng the 
hours of intuv'Jfmv from btfuufs , viz , between 4 o’cloib 
en Saturday afternom and 8 oilod. on Monday morning. 1 
requeft you to give an order to the dock mafler, 
Blachuall end, to take the flup into the import dock ; 
holding nryfelf rcfponfible to the Wfi Iud>a Dock Com¬ 
pany for any injury that may arife therefrom.” 

After the entrance of the fliip into the bafin at Black• 
wall, notice was given to the company that (he was leaky. 
And fhe was in fact fo leaky bpth pre\ious and fubie- 
quent to her entering the bafip, as to render it neccfia^ 
to keep the pumps at work for the preservation of the 
cargo ; and on that account it became requifite to unload 
the cargo into lighters, to be fent into the import dock* 
and there landed on the quays appropriated to the un« 
loading of fuch goods. From tire number of fhi^s pafs. 
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ing through the bafin into the import dock a£^ 4 te fhiji* 
entered t^e oafiri, it became inconvenient and unfafe 
for in the bafin, and ^he, was therefore on 

the 31 ft of July removed into the outward dock by the 
dire< 35 ons of the company's officers, where her officers 
and crew were at liberty to remain on board her the fame- 
as in the bafin, and where her cargo could with j^pre 
fafety and convenience, and with equal difpatch, be un¬ 
loaded intp lighters. On the 27th of July 1809 the 
Plaintiffs fent the following letter to the Company: 
“ Gentlemen. London , 27th July 1809. — As owners 
of the fhip the City of Edinboro\ we beg leave to requefi: 
you will order your dock officers to furnifh to-morrow 
morning lighters and proper affiflams to difeharge her 
cargo, which is now in the bafin of the company’s docks 
at Blackmail, or fo much as may be confidered neceflary y* 
but in cafe your officers continue to decline, or refufe 
or neglcdl to provide fuch craft or affiflance after this 
notice, we fliall hire them ourfelves, and charge the cx- 
pence attending the fame to the Company, as we conceive 
they are obliged under the 137th fedtion of 39 (ho. 3. 
c. 69., to unload and difeharge the cargo of this fhip, 
in confideration of the duty of 6 s. 8d. per ton, vvh.ch is 
impofed upon her burthen by that fedlion of the iiatute.” 
Signed, &c. The dock company refufed to comply with 
the requeft contained in the above letter. The plaintiffs 
on the 29th of July hired lighters to unload the cargo, 
>*^g£d the whole of it was unloaded into lighters, and fent 
into the import dock, and there unloaded by the* dock 
company upon the proper quays, after ,the entry of the 
cargo at the cuftom-houfe. On the ,5th of Jugtiji it was 
the turn of this fhip to he quayed in rotation, but the 

1 1 1 1 

^ock company began to unload the lighters containing 

the 
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Biackutt 
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Smith. 


did cargo J0B the 4th of Augnjl, in# the cargo tem¬ 
ple tel y unloaded on the 12th. The exptnces "of uriload- 
ing the cargo into lighters were paid by theplahlffffs, aft 
follows: ‘ '• * *”*'''• ' 

? ’mSm dm 

J. M. for coopering - - * 21 5 6- 

J. ^for delivering the cargo, the crew having 

been difcharged - - - 26 10 O 

J. Dm for lighterage - - - 51 J o 


9p o 6 


In addition to the above expences, the plaintiffs paid for 
the hire of labourers to pihnp the Ihip, after flie entered 
the bafin, and before the completion of her unloading, 
70/. Previous to her entering the bafin the pumps had 
been worked by the crew * but after their departure, viz. 
on the 19th of July 1809, it became neceflary to employ 
labourers to perform that fervice. Of each of the faid 
fums of 99 1. os. 6dm and 70/. a part was incurred before 
the time when the fhip’s*turn to be quayed in rotation 
arrived, the amount of which, if material, it was agreed 
fhould be fettled out of court. The whole cargo was 
landed by the fervants of the dock company from the 
lighters upon the fame quay, and placed in the fame 
warehoufes, as it would have been if the fhip had dif- 
, charged her cargo akmgfide the^uay in the ufual cotfrfe. 
The cooperage^ required to be performed to the cargo 
upon the landing thereof from the lighters, and upon the 
fame being depofited in the company’s warehoufes, w&r 
performed by the company. The duty of 6r. Bdi peT' 
ton upon the burthen of the (hip, impofed by ftat. 
39 G. 3.. c. 69. /, 157. was duly paid by the plaintiffs on 
die 5th of September 1809, and amounted to If 01/. 7/. id, 

‘ ' The 
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The plaintiffs gave due police of the a&ion. «JThe ques¬ 
tion Whether the Plaintiffs were entitled to recover 
tfye os. 6 H, and 70/., either of them, or 

any part thereof? If they were, then the Verdin was 
to (land for fuch fum as the Court fhould direct: if 
they were not entitled to recover any part of their de¬ 
mand, thenr a verdi£f was to be entered for the , 4De- 
fendant. 
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Harnfon for the plaintiffs, when this cafe was called 
on, was afkcd by Lord FJlenborottgh C. J., whether he 
meant to contend that a {hip coming into the docks in the 
leaky condition of this (hip, ®fo as to require all thefc 
extraordinary precautions, was to be mirfed and com¬ 
forted by the dock company, as if the docks were to be 
confidered as a hofp'tal for infirm (hips ? To which he 
anfurered, that if (lie lud not been compelled to go into 
the IVvjl Indict Docks, the might have gone to other 
places in the river where (he could have procured the af- 
fiftance (he was in want of, without paying the dock 
rates* If it had not been confidered that the company 
were at all'cvents bound to bear all the charges of un¬ 
loading her, application might in the firft inftance have 
been made to three commiflioners of the cuftoms (a), for 
licence to permit the cargo to be landed at fome other 
legal, quay. But whatever the inconvenience 0/ extra 
expense to the company may be from the unloading of 
Hjdps which arrive in a leaky condition, it is an inconve- 
TMence and an expence which arife from the monopoly 
of the company, and t|iey are bound therefore to provide 
the means of obviating or bearing it; and till lately, they 

have done fa. In confederation of the rate of 6 s. 8 d., 

* 

(e) VfcU flat* 39 Ct 3. r. 6 '. / Ij, 

the 
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he company engage to pay (*) “allcfiasgcs and t^ncef 
* of the navigating, mooring , unmooring, rwprigg 
‘ manage,Hint of the {hip, from her am^J^$»he£- 
' trance into the docks at B lad wall, until juch jjdp pall 
be unloaded and moored in the dock for light fhips, 
alfo of the unloading or unjhipping of her, caygo within 
4 t^c faid do&s, &c. and the cooperage, hoops, and nails 
( which iuch cargo may lequire in the courfe of fuch 
c unlading thereof,” &c. [Lord Elhnborough C. J. Is 
r not an implied condition that the* fliip (hall be in a na¬ 
vigable, moo 1 able, and removeJde condition when lhe 
come 1 !, into the docks: otherwise the e:.tcnt of lofs may 
be mcalculible which thejpompany might incur in pro¬ 
viding extraordinary means of performing thofc fervicss 

for fli'ps which weie in fuch a crazy Hate as not to be 
* 

capable of being iu\ igated, moored, removed, and un¬ 
loaded in the 01 dinary couth*.] The condition of the 
fhip m. y be ft.civ as to requiic thefe fervices to be per¬ 
formed immedut *ly on her entrance into the docks, 
without »u f dcimdt of the meichmt or owner; and 
great k U may be incur* ed li flic be obliged to wait for* a 
ceit till tirii b'Toro the company are bound unload 
her. [It was obferved by the counfel for the company, 
that the ncccility of ilup-> being unloaded in rotation (£), 
and of their being unloaded upon the quays in the im¬ 
port dock [c ), was impofed by#he a£ls of parliament ; 
which for pmpofes of revenue ao well as for the general 
protection of tlic whole iiiafs of property landed within 
.the docks, required the exclufion pi all pcrfpns excejdP 
during die appointed hours of bujinefs/ when the reve¬ 
nue officers were to gi\e their attendance.] VK 
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ted EtLEHjJORouGH C. J. The law requires {hips 
this defcriptiou to go into the docks: and if they be in 
foch^a&ate when they arrive there^ that they cannot wait 
their proper turn to unload, they mull difcharge their 
eargo at once; and if any inconvenience or lofs enfue to 
the Owners from not being able to do this in the manner 
prefcribed by the afts, it mu ft be attributed partly to the 
regulations of the afta and partly to the leaky condition 
of the {hip itfelf. It is a grievance, however, which the 
afts throw upon the owners, and not upon the com¬ 
pany. It muft not be forgotten, however, that there are 
fome inconveniencies on the other fide to be guarded 
agatnft; for if a fliip juft able to fwim into the docks 
were to be provided for immediately by the company 
with all the accommodation and convenience which her 


m 
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fituation might require, the company would not carry on 
a very gainful trade. The legiflature, however, have pro¬ 
vided a remedy for extreme cafes by giving power to three 
commiflioners of the cuftoms to enable {hips arriving with 
cargoes of Weft India produce to unload elfewhere than 
in the docks. If a proper cafe be laid before thofe com- 
miffioners, they will alleviate the hard fliip as far as they 
can 5 but that alleviation does not enable the company to 
break in upon the rotation required by the aft in the un¬ 
loading of (hips within the docks. The inconvenience 
therefore which may intfome inftances happen from thefe 
regulations muft reft on the party upon* whom it is 
thrown by the legiflature. This is one of the faireft. 
* cafes of defence for^fhe company which has come before 
u$ upon the conftruftion of thefe afts. The rate of 
6s. 8*7. per ton for {hips, required to be paid to the com¬ 
pany for the charges and expences of navigating, moor¬ 
ing) unmodting, removing, andHianagement of fuch {hips 
Vol. XII. Mm in 
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in the docks, and for the unloading their cargoes,. &C. 
mull be intended of the ordinary charges and expencef 
of navigating, &c., fqrfnch (hips as are in a reafbn&bfy 
navigable, moorable, unmoorable, removeable, and ma¬ 
nageable condition, and capable of complying with the 
requifitions of the a&s ; and it never could have beln 
intended by the legiflature that the company (bould be 
obliged, in confederation of that rate, to take upon them* 
felves all the extra expences which fhips in the ftate of 
infirmity in which this fliip prefented itfelf to them might 
require to enable her to difcharge her cargo. 


Grose J. The conftrufHon contended for by the 
plaintiffs would be productive of much more inconve¬ 
nience on the one fide than it would obviate on the other. 
According to this, the company might in a variety of in- 
ftances be called upon to pay more for the accommoda¬ 
tion which they rendered than they were entitled to re¬ 
ceive under the aft of parliament. It would befides open 
a door to very great frauds. 

Le Blanc J. That which has occurred in the prefent 
cafe is a poffible inconvenience arifing out of this eftablifh- 
ment, which every body muft fubmit to for the general 
benefit of the whole trade, which has been advanced, 
by it. 

Batlet J. concurred. 

Poflea to the Defendant. 

Mafi was to have argued for the defendant. 
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AvM*ut,t and Another againff Ingjjs, Treafuw 1 

% of the London Dock Company. ^ *•* 

npHE declaration flated, that after the pafling of the Where private 
JL 10 property is, by 

flat. 39 & 40 Geo. 3. c. 47. (the London dock aft,) the confent of 

apd the ftat. 43 Geo. 3. c. 132. (the general warehousing vefted with a 

aft,) and the ftat. 44 Geo. 3. c. 100. (the aft for ware- 

houfing in the London dock warehoufes,) and after the *£* 

docks, quays, and wharfs made by the London dock com- 0 ' vne ' can n0 

J % J . longer dc »1 with 

pany, according to the firft aft, were fit for the reception it as private 

property only* 

of Ihips and landing of goods, and after 15 warehoufes tutmufthoid 
were erefted by the company upon their premifes, and nghts of the^ 
in the judgment of the commiffioners of the treafury the txercfeoUlat 
fame warehoufes were fit for the reception of goods de- P ,lfcJl . c >ntmft 

r ° or privilege 

feribed in the aft, and the fame goods might fafely be conferred for 
, r , . , .7 *. : .. their henefit. 

depouted and remain there under the regulations and di- Thereforewhere 

reftions of the aft, and after three of thofe commiflion- Company 7 ,^u"v- 

ing built ware* 
in which 
wines wcic de- 
pofited, upon 
pajmentoffu h 
a rt nt a* they 
and ilie owners 
a*i ccd upon, 
attciwsrds .k- 
reprtd a certi¬ 
ficate p-om the 
board of trta- 
iuiv under the 

firft paid on importation, according to the provifionS of genual w?ie- 

houfing a£l of 

the a&j with intent and for the purpofe of fecuring the the 43 c. 3, 

r. 13a. whereby 
it became law¬ 
ful for the importers to*lodge and (retire rhe wines there, without paying the duties lor 
them in the firft mftance ; and it did 1 ot appear iha| chert* was ar.y other j-lace in the port 
of London where the importers had a light to bond their wines (though if the exclufive pri¬ 
vilege had been extended to a few othcis,it Jjcs not appear that irwould have caned hcc^fcj) 
held that fuch a monopoly and public interell attaclun? upon tlieir proptity, they wer^ 
bound by law to receive the goods into thur warehoults ior a reafonable hire and teward 2 
but whether, having accepted fuch certificate, tiicy could afterwards repudiate u at plea¬ 
sure, Sfe. 


ers, by the permijjton and with the confent of the company , houfes 
had certified their approbation of fuch warehoufes, and 
fuch certificate had been duly publifhed as required by 
the aft, the plaintiffs imported into the port of London 
40 pipes of wine, being goods enumeiated in table B 
of the aft, and which might lawfully be fecured in the 
faid warehoufes fo certified,ithout the duties due being 
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tffe. fsw. in thole utarebowfes* and tbrnsby^Jaking 1 thg fctoe£f 
•" ir *£ thofe ftatutes,} add with the feme int<mt;.and:pvrp<tfe 
i^:iaHie gc&dtyto J* 4*dy , w^t 

*"f m * t officer of the ( cuftom$,and to be xqguhpfy landed, and 
duly entered with the proper cplledtar of excife»t&^^4 
did aII things neceflary, and required to legalise the; lo<%- 
jng. of the faid goods fo imported fey the. plaintiff? lathe 
{aid warehoufes fo certified: of all which premife&the 
'company had notice, and were required by the plaintiffs 
4o receive the faid goods into their faid warehoufes, and 
to permit the fame tafbe there lodged and fecured, without 
the duties due on importation being firft paid* according' 
to the ftatutes, Scq. for reafotiable hire and reward in that 
behalf to be paid by the plaintiffs to the company, and 
then and at all times were ready and willing to pay the 
company fuch reafonable hire and reward, and tendered 
the goods to the company for die purpofe aforefaid. And 
then the plaintiffs averred, that at the. time of fuch im* 

m “* 

portation and tender of the goods, and when the com* 
pany were fo required as aforefaid, there was fufficient 
room vacant in the faid warehoufes to have conveniently 
and lawfully lodged and fecured the fame goods, if the 
companyhad been minded to have received (he feme* 
whereby if became and was the duty of the company to admit 
and receive the faid goods into the faid warehoufes^and 
to permit the fame to be there lodged and fecured as 
aforefaid. Yet tlie company, not regarding their duty in 
this.behalf, did npt when fo required or at any lame ad* 
mat ~pr .receive the faid goods into the laid warehoufesyof 
into any^warehoufes, or permit them to be there, lodged 
or fecured according to the faid ftatutes, but 
all times wholly refufed fo to do, and wholly rejected 
andexclu^ed t^e fame} whereby the plaintiffs were de» 

privat 
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<tf the b&ufit vjhkh would *the¥W*fe bow acefOti ft #ft#. 
lodging and warehcm/ng the /aidgoods, withot tf )>wM ^ 

‘ptftndf&fyibt find duties, imdba^ beeif obligfedtcf ! «&- ' 

HfiQk and ^>ay the faid duties thereon to> {he amount of 
£ 5 q/., and have thereby toft: the intereftiand profits they 
would otherwife hare made of the faid furn, and’ alfo 
their goods remained unhoufed a long time, and were 
injured, & c* 4 

The defendant by his pica, proteftiog that the hire and 
reward offered by the plaintiffs to the company for waro- 
hcmfing the goods was reafonable, pleaded that before the 
jftme when the company was fo required by the plaintifih 
to admit ahd receive the faid goods, and to permit the 
fame to be lodged and fecured as aforefaid, to wit, on the 
ill of September 1 809, the company pubhjhed a table , con~ 
taming the terms 0 / / ire and lewatd Jbr which plane they 
would receive the goods /any pet/on into their warthoufes r Of 
permit the fame tp be there lodged ot fecuTed; which term 
e/ hire and reward exetedid th terms of hire and reward 
in the declaration mentioned: of all which premifes die 
plaintiffs had notice: and that the plaintiffs at the time 
swhen they required the company to admit and receive the 
faid $ood$, and permit the fame to be lodgfed and fecured 
as aforefaid, refufed to pay and to agree to pay the com¬ 
pany hire and reward in rcfpedl of the faid goods ac* 
cording to the terms c6ntained in the table fo publiflied : 
and becaufe the plaintiffs refufed fo to dp, the company 
refufed to admit or receive the faid goods into their ware- 
lroufesy or permit the fame to be there lodged or fecured., 

^‘•frtwaa lawful for them to do in that behalf, &c. Tp 
thiAfeere was a general demurrer. 
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J^z ebardfcn for the plaintiffs. The reafbnableneis of thd 
hire and reward offered by the plaintiffs to the company 
for the privilege of wirehqufmg their goods in its ware- 
houfeSj without the immediate payment of the import du¬ 
ties, is admitted: and the queftion is whether the com¬ 
pany were bound to receive the goods upon thofe terms* 
It is a general rule of law, that where a party has a mono¬ 
poly granted to him for public purpofes, he is bound to 
redder the fervice or ufe of the thing to which his privi¬ 
lege is annexed for a rcafonable compenfation. Lord Hale , 
in his treatife de portibus maris ( a ), fays, “ a man for 
his own private advantage may in a port to\7$n fet up a 
wharf or crane, and may take what rates he and his cuf- 
tomers may agree for cranage, wharfage, &c; for he 
doth no more than is lawful for any man to do, viz. 
makes the molt of his own,” Sec. —“ If the king or fub- 
je£t have a public wharf, unto which all perfons that come 
to that port muft come and unlade or lade their goods, 
as for the purpofe, bccaufe they arc the wharfs only li- 
cenfed by the queen, according to the J ?. i El/z. c. n. t 
©r becaufe there is no other wharf in that port, as it may 
fall out where a port is newly eredted; in tha| cafe 
there cannot be taken arbitrary and exceflive duties for 
cranage,' wharfage, &c., neither can they be enhjjpced 
to an immoderate rate j but the duties muft be reafon- 
r able and moderate, though fettled by the king’s licence 
or charter; for ntfw the wharf and crane and other conve¬ 
niences are ajfeEled with a public interejl, and they ceafe to be 
juris privati only. As if a man fet'out a ftreet in a ngw 
building on his own laud, it is now no longer bare pjHate 
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intereft, but it is affefted with a public intereft.” {[Lord 

ft, 

Ellenborovfrh C. J. I fuppofe it is admitted on the part-of 
the company, that as the law no^w ftands and has been 
afted upon, there is no other place in whifch thefe wines 
could have been bonded. Le Blanc J. I take it that 
wines coming elfewhere than from the Eajl or Weft Indies 
cannot, under the bonding aft, be bonded In any other 
place in the port of London than in the London docks.] 
Unlefs the goods were protected by the fecond feftion of 
the Jl . 43 G. 3. c. 132. they would have been liable to 
forfeiture for non-payment of duty on importation, if 
warehoused elfewhere than in tliefe warehoufes. Ott 
the fame principle of a monopoly, it is faid \nSaville 14., 
that the properties of every ferry, are to have an able 
ferryman, a prefent paflage, and reafonablc payment for. 
the paflage. And in j Bolt v. Ste/inett (a), where the ques¬ 
tion was, whether the public had a right to ufe a crane 
erefted on one of the public wharfs in London ,* it was 
confidered by this couit, and alfo by Lord C. J. Eyre, in 
a cafe between the fame parties ( b) t that the public had 
fuch a right on paying a reafonable fatisfaftion to the 
owner. Then under the warehoufing aft, the intent of 
the iegiflalure was not merely to confer a benefit upon the 
London dock company, but to make them the inftru- 
nsli»ts of a public benefit to the trade of London: and 
the company having accepted the monopoly cum onere* 
and knowing fuch to have been the intent of the legifla* 
ture, they cannot now convert it into an engine to ex# 
tort unreasonable rates. By the original London dock 
39 & 40 G. 3. c. 47. no mention is made of ware- 
poufesf but authority is given to the company to make 
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wetdocks and wharfs, for which ayegive#' 

to them by/ 59, as a compeixfatipn, {whicft oinowfattiw* 
legiflature muft have jntended to be reasonable kf m 
gives them a monopoly for the landing of all wines jw?*> 
brought from the Eajl or Weft Indies* Then came the 
general warehoufing a£t, 43 G. 3. <7.132,, allowing good* 
warehoused in thefe and other certain warehoufes to be 
bonded, without immediate payment of duties ; the ob¬ 
ject of which is recited in the preamble to be, that f< if 
would greatly tend to the encouragement of the trade and 

commerce of Great Britain , and to the accommodation 

* 

of merchants and others,” &c. The circumftance of 

thefe warehoufes being furrounded by *, wall facilitated 

the extenfion of the benefit to them, and thereby enabled 

* 

them to become the inftruments of die general benefit j 
and ft 2. makes it lawful for the merchants to ware¬ 
house the goods enumerated in Schedule B. of the in 
thefe warehoufes. If the claufe had (topped there, it 
would clearly have been compulfory on the company to 
have received the goods; but the latter part of the claufe 
renders that moTe doubtful $ and it will be contended that 
the effc£t of the regulation is merely to protect from pe¬ 
nalties the owners warehoufing their goods there without 
firft paying the duties: yet taking the whole fcope«and 
view of the claufe together, it would be illufory to Jffike 
it lawful for the merchants to warehoufe their goods 
there, if the company were not bound to receive them * 
for merchants might be induced by that privilege to Spe¬ 
culate upon importing goods, the duties of which Often 
amount to much more than ,the prime coft of the good^f 
and if they were obliged, by the refufal of the company to 
receive them into its Warehoufes, to pay the duties im* 
mediately, it would operate to the ruin of many. If then 

8 the 
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tile company 4 M not mean* to dedicate their wrarehoufef 
to thfiptibHc ufe in this manner, they ought to have made 
their ftand in the firft inftance^ arid fhould have de¬ 
clined taking the certificate of the lor As of the tida- 
ftory, conferring the exclufive privilege, which ifliied 
with their own confent. And if this were otherwise, 
and the company could refufe to receive the goods qf the 
merchants except upon their own terms, the aft would 
be for the benefit of the company, and not of trade in 
general, which it would rather encumber. By /. io. the 
king by order in council may extend the benefit of the 
bonding fyftem to the outports, where proper warehoufes 
are found for the fecurity of the goods and of the reve¬ 
nue ; and by f. 17. the expence of warehoufe rent and 
charges {hall in all cafes be paid by the importer, proprie¬ 
tor, or conlignee. And in ^afe any warehoufe fhall be 
provided at the charge of die crown for the purpofes of 
the aft, die importer, See . (hall pay to the perfon ap¬ 
pointed by the commiffioners of cuftoms to receive it 
« warehoufe rent for fuch goods, &c. to be eftimated 
4 * according to the ufual rate of fuch rent for the like ar- 
tides paid at the port of importation.” Now it would 
be extraordinary diat when the crown is reftriffced to take 
only the ufual rate of warehoufe room, which mu ft be 
uiwcrflood to be the reafonabU rate of compenfation, (for 
what is ufual mud be prefumed to be reafonable,) this 
company fhould be left unreftrained: and this {hewsthat 
the legiflature mud have conceived that the company 
were fo reftrained by the legal operation of the fecond 
ffcaufe extending the privilege of die bonding fyftem to 
jh$r warehoufes. 
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Bofanquct, contra. Every perfon is ^titled to m«ke 
the beft ufe of his own property, and the only exception 
to the rule is in cafes where the owner has fo entirely der 
dicated the ufe of it to the public, that he cannot refume 
the exclufive poflefiion of it again ; as in the ipilaxtce of 
a highway, or ferry. So if one accept a grant from the 
crown of land on the fea Ihore or the bank of a navigable 
river, in a public \ ort, for the purpofe of creeling a pub¬ 
lic wharf or quay, he cannot difufe it, but is bound to 
preserve it for its deftined purpofe. If a man open a 
public houfe, he cannot refufe to entertain travellers ; 
if he fet up as a public carrier, he cannot refufe to 
carry : but he may limit his engagement with the public, 
and then he is not bound to admit travellei s in the one 
cafe, or to carry goods in the other, upon any other terms 
than thofe upon which he engaged. [Ld. Ellcnborough C. J. 
It muft be recolle£!cd that in thofe cafes there is a power 
in the public of incrcafing the number of public houfes 
or of carrieis indefinitely.3 Admitting that to be fo; 
it remains to be confidercd upon what the liability of the 
company to receive goods upon any other than their 
own terms refts ; whether on the nature of the trade, or 
the particular privilege conferred, or on the particular 
provifiohs of the a£ts of parliament. The original a£t<of 
the 39 and 40 G.3. f.47. conftitutes the fubferibers a 
company for certain purpofes defined by the a<ft, of 
which the receipt of goods in warchoufes is not one. 
By / 58. the property of all erections, &c. made by the 
company is veiled in them : /54* fpecifies the only works 
they are bound to perforin for the; monopoly which is 
given to them; and that monopoly is by /by. confined to 
the landing of goods yvithin the docks or en the quays, or 

wharfs 
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**ha¥fs belonging thereto, and they have no monopoly of 
Warehousing: andlimits the tonnage rates they are to 
receive ifirom vefiels ufing the docksMFor cert^n enumerated 
lerrices, and therefore all other rates not included in 
that lift xhuft ftand upon the fame footing as in the cafe of 
every other trading company, for which they are entitled 
to make their own bargain. The London Aflurance Com¬ 
pany, it is well known, contract at a premium rather 
higher than the ordinary rate of infurance. If this com¬ 
pany hUd built counting houfes inftead of warehoufes, 
might they not have let them for as much as they could 
get? £ Lord Rllenborough C. J. The bufinefs of insur¬ 
ances and of cbtmting houfes may be carried on elfc- 
where, and therefore fuch inftanccs do not apply. The 
only queftion arifes on the bonding a£l: fhew us thai 
wines may be bonded elfewhere.] AffiimiHg then that 
before the wareheufing afts, (^3 G. 3. r. 132., and 
44 G. 3. c. 100.) the company might have charged what 
they pleafed for warehoufe rent; the firfl: a£fc is general, 
and not confined to this company, though/. 2. applies to 
them. Before that time upon Special application goods 
were permitted to be bonded in particular places : this 
act made, a general provision for bonding in certain places 
then prepared or to be prepared and certified. ‘This was 
a boon given to the trade, and not by way of monopoly 
to this company; for there w as no contract with the 
owners of any of the privileged warehoufes that other 
warehoufes fhould not be licenfed ; and there are in 
fa& now other warehoufes licenfed for bonding wines 
fcefides thole within the docks. [Xovcl EUenborough C. J. 
^Hp|^ whether the London dock company were not them- 
detupiers of thofe other warehoufes ?] And ifc 
that they were ; but it w as infilled tliat as 
" '*'*"*”* ' the 
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the crown is not retrained from l ilp*n£ng other Wr£ 
fcodft*, it camrjot be considered W a monopoly 4 In tbfe 
company, fo as to njake the rule of law attach’'dp'cfh 
them. [Lord j Effmborwgh C. J. If the pVivilege jfhOuffr 
|>e extended to other warehoufes, ii will only be a more 
extended monopoly in the company and in the'ownetfr of 
the other priveleged places.] The general poweV of the 
crown to licenfe as many bonding warehouses as it pleafeS 
is not fettered by the aft. S. 6. and 7. of the ftat. 45. 
G. 3. c. 132. referring to a different clafs of fjftod? iq 
Schedule £. makes it lawful for the importer of any fuch 
goods to lodge them in any warehouses (/. e. private) to 
he provided and certified by the treafury tinker the joinf 
locks of the crown and the merchant* without payment 
of the duties at the time j and many ftteh are licepfed. 
But wines and other liquors can only be warehoufed ij* 
Vaults under ground ; for the heat and agitation of the 
building above would be too great for fuch commodities $ 
and therefore the buildings mu ft be previoufty adapted 
fo fhem. The peculiar adaptation of the company** 
vaults for this purpofe has led to the extenfion to them of 
the bonding fyftem ; but they have no monopoly granted 
to them, and therefore the laws of monopoly cannot at¬ 
tach on < them. Then the ftat. 44 Geo. 3. c. 100. for 
warehoufing goods within thefe docks fpecifies (/. 12.) 
the rent to be paid for warehoufmg of tobacco, but fays 
nothing as to the # warehoufe rent for wines*, from whence 
it may fairly be prefumed that the legiflature did 4 iBt* 
mean to confine them in refpeft of any other coniAVbdi^ 
than tobacco. Under f. 6 . of the famfe aft, 
the duties on all goods landed in rile London 
* be delayed for 37 days before they are 
find fold by the comraiflioncrs of cuftoras or 



nt TI& P&WIKP* Ym+pGEQ&GZ HL 

gfyqf.&Kjfe for payment of the duties • and this might 
$» confer fpch An e*clufive privilege a* 

would< attach on them the Jaw of monopoly., Molt %, 
Stovwtt (a) was the cafe a‘pubic quay,* which having 
been originally granted by the crown for that purpofe 
covdd not be refumed nor diverted to other purpofes.; 
but (here is nothing to prevent this company, from con* 
ferting their warehoufes immediately to other purposes, 
or from proftrating them. 

t 

Rtchardfon in reply was defired by the Court to con* 
fider how far the fcompany was pledged to continue to 
apply its warehoufes to this purpofe; and alfo how far 
the crown was retrained from licenfing other waio 
houfts in other hands in the port of London for the fame 
purpofe. He denied that the company, having accepted 
this privilege to their warehoufes for the benefit of the 
public as well as of themfeh cs, could throw them up at 
their own pleafuie, without reafonable notice to lire 
crown f for if fo, the public might be delerted juft at 
the moment of need, and after the merchants have com* 
mitted themfelves and incurred expence and ri£L upon 
the faith of the engagement between the crown and 
$he company. It muft be underftood that wjien the 
company accepted tfv certificate conferring the ex* 
clufive privilege, they took it with all its burthens, And 
qannot withdraw from it: and while their term is run¬ 
ning, the legislature declares that it {hall be lawful for 
the importers, &c. of goqds to warehoufe them in the 
Company's warehoufes, without payment of the duties at 
% time, provided they are certified by the treafury ; 
has been done* But at any yate, fuppofing the 

(a) 8 Ttm 60S. ' * 

company 
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company Could withdraw their warehoufes from thin>£% 

with or without notice, it is fufficient in this Cafe chit 

* 

they have not done fo 5 and while they in fa£fc enjoy the 
monopoly, they muft^ake*it cum on ere- Then fuppo& 
ing other outlying warehoufes have been ijeenfed, the 
argument is not varied againft the company under whole 
control they are. And fuppofing others were alio 
licenfed, that would not deftroy but only extend the 
monopoly. 


Lord Ellenboroogh C. J. The queltion on this re¬ 
cord is whether the London Dock Company have a right 
toinfift^upon receiving wines into their warehoufes for a 
hire and reward arbitrary and at their will and pleafure, 
or whether they were bound to receive them there for a 
reafonable reward onjy. There is no doubt that the 
general principle is favoied both in law and juftice, that 
every man may fix what price he pleafes upon his 
own property or the ufe of it: but if, for a particular 
purpofe, the public have a right to refort to Kis premifes 
and make ufe of them, and he have a monopoly in them 
for that purpefe, '£ he will take the benefit of that mo¬ 
nopoly, he muft as an equivalent perform the duty at¬ 
tached to it on reafonable terms. The queltion then is, 
whether circumftanced ao this company is by the combina¬ 
tion of the warehoufing act with the a£t by which they 
were oiiginally confhtuted, and with the actually exit¬ 
ing Hate of things in the port of London , whereby they 
alone ha\e the warehoufing of thefe wmes, they be not, 
according to the doctrine of Lord Hale , obliged to limit 
tjhemfelves to a reafonable compenfation for fuch ware- 
houfing ? And according to him, wherever the acci¬ 
dent of time calls upon a party the benefit of having a 
legal monopoly of landing goods in a public port, a* 

5 where 
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whore lie itf the owner of the only wharf authorized to 
receive goods which happens to be built in a port newly 
ere&ed, he is confined to take reafonable compenfatioh 
#nlyfor the ufe of the wharf/ I?ord Hak puts the cafe 
either way ; where the king or a fubject have a public 
wharf to which all perfons muft come who come to that 
port to unlade their goods, either u becaufe they arc the 
wharfs mly liecnfecf by the queen, or becaufe there is 
w no other •wharf in tlr *■ port, as it may fall out : in that 
“ cafe, (he fays) there cannot ,be taken arbitrary and ex- 
u ceflive duties for cranage, wharfage, &c.: neither can 
they be inhanced tP an immoderate rate; but the duties 
u muft be reasonable and moderate, though fettled by 
a the king’s hcengft or charter.” And then he ailigns 
this reafon, u for now the wharf and crane and other 
« conveniences are afFe&ed with a public intercft, and 
« they ceafe to be juiis privati only.” Then were the 
company’s warehouses juris privati only at this time ? 
The legiflature had faid that thefe goods fhould only be 
warehoufed there; and the a£t was pafled not merely for 
the benefit of the company but for the good of trade. 
The firft claufe (*j) fays that it would greatly tend to the 
encouragement of the trade and commerce of G. B., and to 
the accommodation of men bants and others if certain goods 
were permitted to be entered and landed and fecured In 
the port of London without payment of duties at the time 
of the firft entry : and then it fays that Jtfoal! be lawful 
for the importer of certain goods enumerated in table 
A, to fecure the fame in the Wejl India dock warehoufes : 
and then by f. 2. other goods enumei ated in table B. m&y 
In like manner be fecured in the London dock wafe- 

{«) 43 G. 3. c, 13%. the general warehousing aft, 

lioufeJ. 
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ioufes. And there are no other places at^jfeitt tuff 
fully authorized for the warehojufing of wine%,((j*eh 
were/ imported in this cafe) except thefe warehouse* 
within the Lendon dock pitaifes, or ftrch others as are 
m the hands of this company. But if thofe other ware— 
houfes were licenfed in other hands, it would not ceafe 
to be a monopoly of the privilege of bonding there, if 
the right of the public were ftill narrowed and reflri&ed 
to bond their goods in thofe particular warehoufes, 
though they might be in the hands of one or two 
Others befidcs the company’s. Here then the com¬ 
pany's warehoufes v ere inverted witHH monopoly Of a 
public privilege, and therefore they itmu'^y law confine 
themfeIves to take reafonable Tates fj&Mtatife of them for 
that purpofe. If the crown fhould hereffler thihk it advis¬ 
able to extend tire privilege more generally to other perfons 
and places, fo far as tliat the public wfll not be reft rained 
fi-om cxercifmg a choice of warehoufes for the purpofe, 
the company may be cnfranchifcd from the reftri&ion 
which attaches upon a monopoly : but at picfent while the 
public are fo rellri&ed to warehoufe tlieir goods with 
them for the purpofe of bonding, they mult fubmit t# 
that reftri&ion: and it is enough that there cxifts ip the 
place and for the commodity in queftion a virtual mono¬ 
poly of the warehoufing for this purpofe, on which the 
principle of law attaches, as laid down by Lord "Hale in 
the paflage referred to, which includes the good fenfe as 
well as the law* of the fubjeft. Whether the company 
be bound to continue to apply their warehoufes to this 
purpofe may be a nice queftion, and I will not % tty 
what extent it may go *, but as long as their warehoufes 
are the only places which can be reforted to for this purr 

pof* 
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l&ftk th*V ^ bound to let the trade have rijie ufe of them 

ter 4 %afinable hire and reward* 

**« Offlt 


*> t 

j Gnosfi J. The company contend that they may take 
what warehoufe rent they pleafe: but if they have a mo¬ 
nopoly of the warehoufing for this purpofe, we cannot 
fay that the legiflature intended that they Ihould take any 
price they chofe to impofe upon the importer; for if they 
could, it would violate the general intention of the a£b 
which was to promote and aflift trade, and not to preju¬ 
dice it, which ^bjSjc omnanv would be enabled to do if 
they could enh^Sce they demand for -warehoufe rent to 
any extent they t pid ed. And if we attend to the prin¬ 
ciple of law by w^pfn monopolies arc regulated, and ap¬ 
ply to this cafe what 19 laid down by Lord Hale upon 
that fubjeft, it is hnpoflible to fay that this* company do 
not romc witlun that principle. 


14 * 

i#io. 

* ¥ 

lKGtif* 


Le Blanc J. We can only look to the fituation of 
the parties as they appear upon this record, and with 
Inference to the atts of parliament. The company are 
proprietors of warehoufes in the port of London , which 
they were not under any obligation to cre£fc by the origi¬ 
nal a£t conftituting them a company: they Itood there¬ 
fore before the palling of the general warehoufing aft in 
the fame fituation as other proprietors of warehoufes. 
1 Then the warehoufing a£t was palled, which is expreffed 
to be for the encouragement of trade and the accommo¬ 
dation of the merchants and others: and by the 2d fe&ion 
it 1S iltade lawful for the importer to fecure thefe goods in 
the London dock warehoufes without paying tire duties 
upon entry ; and it does not appear at prefent that that 
privilege is extended either by a£t of parliament or by 
yofc. XII. Nn any 
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any other competent authority to any other than the ware¬ 
houfes belonging to the company. Then admitting thefe 
warehoufes to be private property, and that the company 
might difcontinue this application of them, or that they 
might have made what terms they pleafed in the firft in- 
ftance *, yet having, as they now have, this monopoly, the 
queftion is whether the warehoufes be not private property 
clothed with a public right; and if fo, the principle of 
law attaches upon them % The privilege thenof bonding 
thefe wines being at prefent confined by the a£t of par¬ 
liament to the company’s warehoufes, is it not the pri- 
vilege of the public, and iliall not that which is for the 
good of the public attach on the monopoly, that they 
fhall not be bound to pay an arbitrafjf^fit only a reafon- 
able rent ? But upon this record the 'Company refift 
having their demand for warehoufc rent confined within 
any limit; and though it does not follow that the rent 
in fa& fixed by them is umeafonable, they do not chufe 
to infift on its being reafonable, for the purpofe of railing 
the queftion. For this purpofe therefore the queftion 
may be taken to be, whether they may claim an unreason¬ 
able rent ? But though this be private property, yet the 
principle laid down by Lord Hale attaches upon it, that, 
where private property is affected with a public intereft, 
it ceafes to be juris privati only; and in cafe of its dedi¬ 
cation to fuch a purpofe as this, the owners cannot take 
arbitrary and exceffivo duties, but the duties muft be 
reafonable. That principle was followed up in the cafe 
of Bolt v. Stennett: for there the quay being one of the 
public quays licenfed under the ftatute of Elizabeth, it 
was held that the owner was bound to permit the ufe of 
the crane upon it, and could not infift either that the pub¬ 
lic Ihould not ufe the crane at all, or Ihould ufe it only 
upon his own terms, but that he was bound to permit the 

ufe 
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life of * k ®pon reafonable terms. Whether the company 
be bound to continue the ufe of their warehoufes for this 
purpofe may hereafter be material to be decided, but no 
queftion arifes upon that at prefent*: tlie warehoufes are 
(till applied to the purpofe, and there was room fuffi- 
cient to have received tliefe goods at the time *, and the 
only queftion was whether they were bound to receive 
them for a reafonable rent: this they reiufed to do, and 
in that relufal they were wro|jg. 


* *8ro. 
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Bayley J. Tlie queftion is whether the company have a 
right to impoftftheir own terms, w hether reafonable or not, 
upon the importers of tlicfe goods w ho offered to depofit 
them in their YSjajjehoufes upon the terms of the w arehouf- 
ing a£f ? iFot if fo, they might exclude particular individu¬ 
als from the benefit of the act. Or the queftion may be 
ftated to be whether the public have not aright under that 
adl to depofit and fecurc certain goods in the company’s 
warehoufes upon reafonable terms, and whether the com* 
pany be not bound to receive fuch goods from all the 
public ? Now the a£t is declared to be paffed for the be¬ 
nefit of the tiade m general «nd for the accommodation 
of the merchants : and it proceeds afterwards to fay that 
it fliall be lawful for the impouers, &c. .(meaning all 
importers, and not particular individuals of them) tofe- 
cure their goods of a certain description mthe company’s 
warehoufes. But according to the argument now urged 
for the company, the a£l was not paffed for the benefit of 
all importers, but of fuch only as chufe to pay the com¬ 
pany what they are pleafed to demand for ware! 10 ufe 
rent; for to this length the argument neceffarily goes. 
It is faid however that the company have not a monopoly 
of this privilege : but I am not aware of any a<3; of par- 
- N n a Mament 



CA&MS'ltt 'TRINITY TERM” 


54* 


i B i‘e* , 

Alkkvty 

again/} 

IncIis. 


liament which gave the commifiioners of thetreaiery any 
power to licence particular places for the bonding of 
•wines before this aft ; thqngh I know they had fuch 
a power with refpeft to fugar and coffee. But whether 
they had it or not, it is fufficient to fay that thefe were 
the only warehoufes where the importer had a right to 
infill that his goods fhould be warehoufed and bonded } 
for he certainly could not have obliged the commif- 
fioners to licence any other place for that purpofe. As 
to the queftion whether the company may renounce the 
application of their warehoufes to this ufe, I cannot add 
to what the Court have already faid : but at lead they 
cannot renounce it partially : and I think it would be de¬ 
luding the public if the company were ablfe to 'renounce 
at a moment’s warning the warehoufmg of the goods for 
this purpofe after they had agreed to accept the licence 
and monopoly. 

Judgment for the plaintiff. 


July 3d. 


Ciiatland againft Thornley. 


ley , being in the cuftody of the marfiial of the Mar- 


The pica of an T^HE plaintiff brought “ her bill atrainfl Kdoxmrd Thom* 
* attorney to an A * 
aCHon fued 
•gainft him by 

Hu, Rating hw fhalfca, &c. of a plea of trefpafs, and proceeded-to de- 

pnvilegc. not to r * * 

wfworanybUl c ^ are a g a “ 1 ft him as acceptor of a bill of excliange, See. 

in r ^° w hich the defendant in his own proper perfpn came 
£ cuftody °J and faid that he is now, and at the time of exhibiting 

themarfhal, See. ® 

«nd concluding 

that the COUil would not take further cognizance of the aElhn afat efald again/} him } [inftead of 
'piaying judgment d^the bill, and that it might be quaihedj will not be taken M a 
: Jiea to the junfdifiion, but only as objecting to the Court's taking cognizance of the aftlon 
aloft one of its atwrnies in that fom\ and therefore the Court will adjudge the bill to 
i tguaihed. * 

the 
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ih% plaintiff's bill againft him, and before, was one of the 
attomies of the court of our lord the now king before the 
king himfelf (the faid court bein^ at W. in the county of 
M.) as by the roll of attomies of this cburt here |nUy 
appears: and fo he proceeded to plead his privilege, in the 
ufual form, not to anfwer any bill exhibited againft him 
in the cuftody of the marflial, &c., or in any other 
manner whatfoever, except by bill to be exhibited againft 
him as an attorney of this court upon any pleas, &c.: 
and then concluded —- wherefore lie apprehends that 
the Court here will not and ought not tp tale fur¬ 
ther fogmzance of the aflion afenfeud depending againft 
him, &c. 

To this the plaintiff demurred, and (hewed feveral fpe- 
cial caufes, of which the only one fpoken to was, that 
the conclufion of the plea was informal, inafmuch 
as it concluded with a fuggeftion that the Court would 
not tqje further cognizance of the aftun> inftead of pray- 
ing judgment of the bill* ond that the fame might bequafhed , 
or praying judgment if the defendant ought to anfwer 
thereto. And Twdal argued from this ejnelufion of the 
plea, that it muft be taken to be a plea to the junfdi£Hon ; 
being a proper conclufion only for fuch a plea : and that 
as a plea to the jurifduftion it would dearly be bad for 
want of giving another competent court. But 
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The Court faid that it was not to be confidercd as a plea 
to the jurifdidion: it only objeded to the Court’s 
taking cognizance of the a£fcion againft one of its attor- 
nic$ in this form i it does not deny that the Court have 
jurifdidion in another form. Therefore they gave 
judgment that the Court would not take further cog># 
* N n 3 nizanc* 
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Chatland 

agmnji 

Thornier. 


nizance of the action in this form, and that the bill bft 
quafhed (a). 

* 

« 1 

Movven for the defendant. 


(a) Vide if Bret v. Paf illon, 4 Ea(l, 502. Ciwr.ky 
5 httft, 271. and _£<•*■ v. &hA*Jjcjri t 10 Eo]l t 83, 


WeJ«tJJay t 
July 4th. 


The King agalnji Topham. 


Where the »p-^ r J' , HE defendant appealed againft a poor’s rate made for 

the townlhip of GV'w/ Drijfiild in the Ealt Riding of 


before che ft f- 
fionb tl e quart- 

tum of the rau, the county of Torhf and the fefhons confirmed tlie rate, 

"ueahility of fubjcdl to the opinion of thij Court on the following 
lh* p'Optrty for <* 
which he wa* c «*f e * 

The defendant was rated as occupier of property of 

icr.tb and com- ^j ie annual value of 2Co/., and he appealed againll the rate, 

pofitiona under . * b 

an inciofuie adl, giving notice of the grounds of his appeal, i ft, tharlie had 

for tlie*parifh no rateable property in the parith ; and 2<lly, that lie had 

Slat he wa?ln W nct rateable property to the amount at which lie was rated. 

fuchrert$ t (af O n .the part of the refpondents it was proved that the 

fuming the pro- appellant was in the annual receipt of certain tithe rents 
petty to be rare- rr 1 

able),of the pic- oritrinatine in the Driffield inclofure adl, (which a£l was 
liable amount of _ w 

which, as rated, admitted as part of the cafe) of the annual value of 6 s. 8 d. 
cyldefice. n ° , It was further proved that certain other fums were re-. 

ceived by him for fuch tithe rents, but there was no proof 
of their amount. Here the refpondents clofed their 
cafe 3 infilling that as they had proved the appellant to be 
in poficfiion of fome rateable property, it was incumbent 
pn him to prove tb \t in fact he had been overrated. The 
4|ftpj>ellant| on the contrary, infilled that this compofition 

or 
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«T w« was opt rateable at all. The feflians held that ip 
was rateable. The appellant then contended that as there 
was no proof of any fpecific fum having been paid be¬ 
yond the 6 s. Sd.f the rate ought &> be amended by insert¬ 
ing that fum inftead of the 250/. The feffions held that 
the proof of overrating lay on the appellant 5 and con¬ 
firmed the rate generally. 


* 

^*8 IQ. 

The Kino 
again# 

Tor HAM. 


The aft referred to was one pafled in the 14 G. 2 ‘ 
c. 11. for dividing and inclofmg open fields, &c. in Great 
and Little Driffield, and for fettling certain yearly pay¬ 
ments to the prebendary of Di ffidd in lieu of tithes, pur- 
fuant to an agreement and award made for thofe pur- 
pofes: it ftates that by an agreement tripartite made 
between the lord of the manor and owner of feveral 
lands, See. the prebendary of Driffield and his leflee, 
to which piebend the tithes of corn, grain, hay, wool, and 
lamb belonged, and the vicar and others named, owners 
and proprietors of lands, &c., the indofure of tliefe 
townfhlps was to be made in the manner therein dated: 
and that a certain comp fit ion in money was to be paid by 
the land owncis to the piebendary for the time being and 
his leflee, &c. in lieu of the tithes ; and that for fixing 
and fettling the faid yearly rents and compofitions in lieu 
of the tithes, all the parties had appointed certain re¬ 
ferees, who had awarded to the prebendary of Dtiffidd for 
the time being and his fucccflbrs, &c. ft as a yearly rent or 
eoirpftion in lieu of the tithis of corn, grain and hay therein f 
the rent or fum of 276/., being after the rate of 1 /. 10/. 
for every ox gang ; and, in lieu of the tithes of wool and 
lamb, the yearly rent or fum of 30/. &c*” The aft 
therefore proceeded to give efieft to fuch agreement and* 
award ; and cnafted, that in lieu and fatisfaction of the 

N n 4 faid 



T&imxx &mH 

yW tithfs there Qiould be fhefaid feyeral j ftarty cowpoffc**, . 
rents or fumoi 267/., &c. ifluing out of the faid inclofcd 
lands, &c. to be paid by the owners and* proprietors 
thereof in certain proportions to be afeertaaned" by the 
commiflioners. And that if the faid annual compo/rttan 
rents fhould be in arrear, the prebendary for the time 
being, &c« might enter and didrain in the particular 
lands charged, &c. And that in all future rates and 
levies in the faid townfhips the faid compofitton rents 
Should be affelTed tn the fame proportion as the other land* 
holders (a). 

Park and Holroyd were to have fupportcd the order of 
feflions confirming the rate $ but after the cafe was 
dated, 

Lord Ellenborough C. J. faid—The queftion is 
whether a perfon, who I will fuppofe for the prefent is 
liable to be rated for fomething beyond the 6 s. 8</., can 
be rated to the amount of 250/., and then left to pare 
down that afiefiment, upon an appeal, to the amount 
which it ought to be. He might as well have been 
charged to the extent of 50,00^/. [Park faid that he 
could not pretend to argue that that could be done } but 
that here the ad£ of parliament itfelf which was before 
the Court dated the amount of the tithe rents and com* 
pofitions at more than the fum for which the appellant 
was rated. On whith his Lord {hip obferved—] It is 
not dated as a faft m the cafe that the appellant was in 
the receipt of the rents and compofitions to the amount 


(a) The appellant In this cafe was in fadt the leffee under the preben¬ 
dary, and difputed his liability to be rated fpr this property as rents, not 
being an adual inhabitant of the town (hip j and gave the notice of ap¬ 
peal dated in the cafe. > tde Rex v. TImm, Dwgl. 401. 


Of 



IK THE "feBOfeViS in. 

of Yfbt* H the fefliorts have prbceeded upoii what the 
Court has faid in (bihe cafes, that if the party rated have 
rateable property in the parifh, they^ will not inquire into 
the quantum of the rate, they have egregibufly miftaken 
what the Court meant. When the queftion before the 
feffiona is upon the quantum of the rate, the officers 
making it muft fliow to the juftices fome probable ground 
for the amount at which they charge the party in the rate. 
The mifchief of any other rule would be enormous: 
a fmall occupier may be rated at once in the round fum 
of 1000/., and left to ftruggle his way out of that charge 
as he can. 


s*i 
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ConJ}, RichardJbnJ and Coultman , were to have argued 
for the appellant. The latter faid that the queftion made 
at the feflions was, whether the appellant fhould begin by 
proving his cafe, that he was overrated ; or whether the 
parifh officers fhould begin by proving a probable cafe for 
rating the appellant at fo much. On which Le Blanc J. 
obferved that the Court would have no difficulty in deal¬ 
ing with that naked propofition whenever it fhould be 
brought nakedly before them. 

Lord Ellenborough C. J. then dhe&ed the ca/e to be 
£ent back to the feflions to be re-heard, re-confidered, and 
lerftated. 



CASES lit TRINITY TERM 



*£Jg» The King agdinjl Jhe Inhabitants of Maidstone. 


The fefTions 
Slated the bi£ls, 
that the pauper 
was hired on 
Mh ha f!mas-Jay, 
joth of Oeijber 
1 797, tor a year 
ending on Mi - 
tbaebnas day , 
loth Gcia/ er 
J 79 »; that he 
continued to 
Serve tul the 8th 
of QRob<r y when 
he mairhd, and 

b S mafltr t on- 

Jtnted to bn leav¬ 
ing bn fcrt..e, 
and p*id him his 
full wages, and 
on the <plh the 

E aupti hutd 
imfcif to and 
went into the 
Service of an¬ 
other mafttr; 
heM by one 
Judge th it thtfe 
fails would 
have wan mud 
the fefiions m 
drawn g a on- 
clufion ol fall 
that th< n '’It r 
difpenftd with 
the Service lor 
the tern unii'g 
day of the year; 
but the telfions 
having im¬ 
pliedly di iwn 
9 d Ifercnt .on- 
cluhon by 
qua/h.ng the 
order of re¬ 
moval, al the 
Court heh 1 that 


'jpWO juftices by their order removed Ann the wife of 
George Lang ridge y who had deferted her, and Elizabeth 
aged 9 years, Frances aged 2 years, and an infant male 
child not baptized, aged about 3 months, her children# 
from Maidjlone to Thurnham , in Kent: the Sellions on 
appeal qualhed the order, fubje£l to the opinion of this 
Court on a cafe, which fluted that the order of removal 
made was dated the 13th of Augujl 1808. That George 
Langridge, the hufband of the pauper, previous to Mi¬ 
chaelmas 1797, was a fettled inhabitant of Bleichittgly in 
Surry, and at Michaelmas 1797 hired himfelf at the 
Wages of 12 guineas ior a year to S. Tomktn of Thurnham 
to ferve him as a waggoner; and entered upon his faid 
fervice, and continued in it till the 8th of OElober 1798, 
on which day he was married to the pauper, and his majlcr 
conft tiled to h.s leaving his fervuc y and paid him his wages. 
A few Ihillmgs were deducted by his mailer for the lofs of 
a Ihid chain of a waggon, anti for the wages of a labourer 
Who was employed in the place of Langridge for one day 
during tiis abfence at an early period of the faid fervice ; 
.but nothing was fubltra&ed from his wages on account of 
leaving his mailer on the 8th of October. Langridge on 
the following day# the 9th of October, hired himfelf to 
and went into the ferv ice of one Stone. Michaelmas day fell 
on the 10th of October in the years 1797 and 1798. In 1803 
Langridge entered into the SuJ/ex militia, and having af« 


the cale, as 

ftaied, (htwed a diljolution of the contrail bef *tc the end of the year, and confujiiently thS|t 
no feuknunt could be 1 atned by fuch hum and urvtce 

The hi ib nil 1 emg found to have gone hcy< nd lea> above two years before the birth of « 
child borne by his wile, ftie remaining at home, the conclusion is irr«filUblc that fuch child 
Is a baftaid. 


terwards 



in 'rmStmt'm 7m o* geo^ge nr. 

terwards volunteered into the 35th regiment, embarked l8ip. 

for Sicily in Abril 1806, where he remained till he re- ~ * + ' • 

. - The Kiv9 

turned to England on the 4th January 1808. Elizabeth , «£**/? 

named in the order, was born on * the 9th of January 0 f 

1806 $ and the child, not yet baptized, was bom in the Ma,0 ‘ tow ** 

parifh of Maidjlone on the 5th of May 1808. While the 

pauper’s hulband was thus abfent with the Tegiment, the 

parifh of Tburnham frequently paid her money for the 

fupport of her child, though Ihe was refident during all 

the time either in Maidjlone , (where the child was at 

nurfe,) or in other parilhes, but not in Thurnham. The 

1 

maiden fettlement of the pauper was in Thurnham . 

It was alfo agreed upon the argument to be added as a 
fa£t to the cafe, that Ann Langridge y the wife, continued 
in England all the time that her hulband was abroad with 
his regiment. And thereupon the Court all agreed that 
the youngeft child mull be taken to be a baftard; 
and was therefore fettled in the place of its birth; 
though for the prefent it mull go with the mother for 
nurture. 

Gurney then contended, in fupport of the order of fef- 
fions, that the hulband of the pauper Ann did not gain a 
fettlement in Thurnham by the hiring and fervice ftated j 
for in fact he ferved one day fliort of the year, having 
been hired on Mi chad mas-day the 10th of October 1797, 
and having quitted the fervice on the 8 th of 'Oclober 1798# 

Michael mas-day being on the 1 oth 5 and there was no 
difpenfation of the fervice for the remainder of the year, 
but a dilfolution of the contract, on occafion of the mar¬ 
riage of the pauper. There having been no deduction 
made, on account of the iofs of the one day’s fervice, in 
the payment of the wages, makes no differencs in the 

9 
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cn&> according to Rex y, Ca/kcbvr<?h{*).i for k kvafy 
only ftated that the mailer consented to l*angridge 
hif fervice -on the 8 th j which is the common mode of 
deferibing a Hiffolutiin of the relation of matter and, fen- ( 
rant; hut the man on the 9th contracted with a different 
matter, which was inconfiftent with his former contract. 
He alfo referred to Rex v. St* Peter of Mancrft in 
Norwich {b), and Rex v. Sudbrook (c), as fupporfcing the 
conclufion that this was a diffolution of the contract. 

J Struts and Bolland , contra, contended, that the fads 
ftated only lhewed a difpenfation of the fervice by the 
matter upon occalion of the marriage of his fervant; and 
the fubfequent aCl of the fervant, in hiring hirafelf to 
another on the laft day of the year, could not convert the 
prior aCt of the matter into a di Ablution of the coiitraCl. 
They referred to Rtx v. Bray(d ), Rex v Potter Htgham (*), 
and Rex v. Richmond [f). In the latter cafe the wife of 
the fervant leaving the fcrvice 13 days before the end of 
her hulband’s year, the matter afked him whether he, 
jfhould not like to go too j to which the man a Rented, 
received his whole year’s wages, and went away: and 
this was held to confer a fettlement. [Lord Ellen- 
borough£* J. This cafe ttates exprefsly that the matte* 
contented to the fervant leaving his fervice: and how^ 
upon that ftatement, can we fay that this was a mere dif¬ 
penfation of the «fervice ? If this opinion contradict the 
cafe of the King v. Richmond, which I do not mean to i fay 
that it does, I cannot help it: the ftatute, and the con* 
ftruCkions which have been put on it, all concuf^in re^ 

^ J* 

$* C* 6S* (i) 3 Verm Rjep t 417* (f) 4 Jji* 

(</) Burr. S*C. 68*. (*) Ibid. 690. v (/) Ibid- ? 40 - ** 

8 quiring 
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iog -that the relation of matter^ and fervafct fHould’ 
c%ntitme for the whole yea*.} They admitted the critical 
force Of thefe words as ftated in the cafe; hut faid that 
that was not the meaning of the patties in drawing it Up, 
They then adverted to the relief ftated to have been given 
by the parifh of Tburnhaht to the pauper for her < child 
while ihe refided in Maidjlone^ as evidence of their ac¬ 
knowledgment of her fettlement in Thurnbam independ¬ 
ently of the other £a£ts ftated. 

But Lord Ellevbouough C. J. faid, that however 
in the abfence of all other circumftances, fuch as thofe 
ftated in this cafe, the inference of a fettlement in the 
pariih might be drawn from the fa£t of fuch relief; yet 
here no fuch inference was wanted to be made, the 
Court having all the fa£ts before them of the hiring and 
fervice which was the foundation of the fuppofed fettle¬ 
ment. The giving that relief amounts to more than 
lhewittg the opinion of the pirifh upon thefe fa#s, that 
the pauper was fettled with them. His Lordfhip then 
continued.— 

This was clearly a cafe of diflolution of the contra# of 
hiring; and when the legiflature has given us a rule to g* 
by, it is better to abide by that. I fhould havo been 
forry in any cafe to have originated the queftion of dif- 
penfation of fervice; but it has been eftablifhed to a cer-. 
tain extent by the decifions, and fo far let it ftand; but 
I Will not extend it further. Here, however, there is no 
authority right or wrong for extending it; for it is ftated 
that thfmajler conferred to his fervanf s leaving his fervice, 
and l know not in what ftronger terms a fervant could 
tnfwer in a plea to an adipn by the matter again ft him 

for 
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for defer ting his ferviee: the mafter would undoubtedly 
be bound by fuch a plea, and would not venture t6 do* 
mur to it. Then, though the opinion of the parties’is 
not to be prefled, yet their a£ts are material, upon thltf 
qucftion of difpenfation or diffolution; and here it Is 
ftatcd that after Langridge had left his firft mailer’s ferviee 
on the 8th, he went on the following day, which Was the 
day before Michaelmas-day , and hired himfclf into the fer- 
vice of a new mafter. Here then we have an exprefs re¬ 
nunciation on the part of the mafter of his rights over the 
fervant two days before the end of the year; and the fer- 
vant’s affent to this, fignified by his departure from the 
ferviee, and contracting the next day an obligation to an¬ 
other maftci, into whofe ferviee he entered immediately, 
fubje£fc to all the rights of the new mafter over his fer- 
vice. IIow then can I fry in the words of the ftatute of 
William (a), that there was a continuing and abiding by the 
fervant w thi fame fctvtci dining thi fpace of one nvholt ycar y 
when it appears that that period of ferviee was abridged 
by the two laft days of the year. It would, I think be 
contravening the clear commands of the legiflature, if we 
did not hold this to be a diffolution of the contract. 


Gncfst J. In two of the cafes cited by the refpondent’s 
counfel, the whole year’s wages were indeed paid; but 
here the fervant, a&ing upon his mafter’s confent that ho 
fhould leave his‘ferviee, entered into a new contract with 
a new mafter. 

I*E Blanc J. Upon the faCls of the cafe as it appeared 
at the £e (lions, I think they would have beeti well founded 


(*) 8*9^3 e 30. 
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V)> Ending 9s a fa& that this was a difpenfation of the 
fepqce 09 the part of the matter, and not a diffolution of 
the, contract 5 for according to the cafes, it is always a 
queftion for the fettions to decide, whether tie confent of 
the matter to the fervant’s leaving his fervice a few days 
before the end of the year for a particular purpofe, but 
paying him his whole year’s wages, be a difpenfation of 
the fervice for the remainder of the year, or a diffolu- 
tion of the contract. Here the fervant wanted to marry, 
and one entire day before the end of the year the matter 
gave him leave to marry and go away from his fervice. 
It was a fair and reafonable conclufion to draw, that if 
the fervant wifhed to go away one day before the end of 
his fervice for the purpofe of marrying, the matter would 
have no objection to difpenfe with his fervice and give 
him a holiday for that one day 5 for it mutt be obferved, 
that the fervice would have ended on the 9th, and the 
fervant left his matter's fervice on the 8th. put the fef- 
fions not chufing to draw this conclufion themfelves, 
which I think they might have*done, fend the cafe to us 
upon the dry fadts ftated, and have not found that the 
matter did confent to give his fervant a holiday and to 
difpenfe with his fervice for the remaining day of the 
year 5 but merely ftate as a fact that the matter confented 
to his having bis fervite . Under thefe circumftances I 
cannot fay that the feflions have done wrong in quafhing 
the order of removal to Thurnkam; though I think they 
might have drawn a different conclufion from the fadts of 
the cafe. 


1810. 
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Bay LET L It appears to me that the feflions have done 
right in quafhing the order of removal as they have done. 
In order to conftitutc a cafe of difpenf> tion of fervice, I 

think 
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think the mailer fhould have poweV to recal the |0 . 

TlteKiNs «• ^ fervice 8,1 throu g h &e year i fctft, where tl*e 
‘ agrees generally to let the fervant go away frem his $SX< 

8 of ^ nt * vice without? refervin^ to him fell the right of recalling him 
Haie<«tons. throughout the whole year* I think that puts an end to 
the contract of fervice altogether. 

Order of feffions eoriftraaecL 


'juiytivU* The ^ lNG a Z a ' m ft The Chapelwardens of the 
Townfhip o% Haworth, in the Parifh of 
Bradford, in the Weft Riding of the County 
of York* 


A rate to rcm~ 
burfe chuich- 
wardef^ fucli 
fums as they had 
expend d, or 
might thtr after 
ex >end, on the 
pSnfh Uiurth, 
uould be b*d on 


f J 1 HIS was an application for a mandamus to thefe de¬ 
fendants to make a rate upon the inhabitants of their 
townfhip for levying 50/. being i-5th part of a church 
rate chirged upon thfe parifh at large, for reimburftng the 
churchwardens of the towp of Bradford fuch fums as they 
iifpsnrrtr'g* aS ft a d expanded or might thcrcafrei expend on the parifh 
church of Bradford: hn&to pay the faid 50/. when railed 
to thofe churchwardens. The relator’s affidavit (fated 
that the parifh of Bradford confided of 15 townfhips, of 
which* Haworth is one, and thit there is an immemorial 
cuftom m*the parifh, that each of the tov^piffilps fhould 
contribute *to the chuich rates in certain proportions 
ftated, of which the proportion of Haworth was i-eth. 
That at a vedry held in the parifli church on the 4th of 
4 pnl lad, aftjgjr regular notice, it was ordered that the 
MdaMpply. churchwardens of Bradford fhould* collefi tSe rate^in 

mg as well co ’’ v* * .'/K 

•he form as to the Aibftance of the demand, the Court would not grant the mandamus to 
mfe the money in the common form of fuch a rati pfoff(Bi%nty $ out of winch the church- 
wardens might repaj themftiva. * . , ., 

queftion 


jpe^livS} and 
therefore the 
Ccuit would 
not grant a man' 
dimus to the 
chapel wardens 
of a townfhip 
wulnn the pa. 
si fh to make * 
fuch a tate for 
railing their ac< 
cuftomed pro. 
portion of the 
whole: and 
their refufal to 
make fu.h a 
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tjueftfon of 250/. iot getmburjing themfelves fuch fums as 
, Ithey "had expended or might thereafter expend on the 
parilh church of Bedford: and then Hated a demand and 
*' refafsd of the proportion of the rate payable by the de- 
• fendants. 


S57. 
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Balcy y in anfvrer to the rule for the mandamus, ob- 
je&ett, firft, that any cuftom for fixing on a part of a pa* 
riih a certain proportion of a church rate, which ought 
to be equally diftributed on all the parifhioners, was bad 
upon the face of it, as making that certain and invariable 
which in its very nature was v triable and fiu&uating; 
and however equally the propoitioSs might have been 
diftributed in the firfl inftance, yet tliey had now by the 
fluftuations of population and property become unequal 
and unjuft. This queftion, lie faid, was not decided in 
Stead v. Heaton (a), which turned on another point, as to 
the evidence of the cuftom. [Lord Elk nb trough C. J. 
We (hall not decide this queftion upon affidavits, but 
(hall for this purpofe affume the cuftom to be good. 
The jpoint however did not jfefs without cqpfederation in 
Stead v. Heaton.~\ Secondly, he ob^e&ed that nitrate cuuld 
be made to reimbuijj. churchwardens; for they were not 
bound, nor ought they, to lay out mon^y *ill they had 
collected it in hand: fpr otherwiTe thej; might, lay out 
more than was allowed by the juftices, and then charge 
the parifti for the excefs. And non ctmftif that it is to 
reimburfe them what they have expended* within the 
lame year : it may have been fox expences incurred many 
year? ago by other churchwardens for former inhabitants. 
And it makes no* difference that this if* a rate to reim¬ 
burfe the lame churchwardens by whom the money was 
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expended. He cited Dawfin v. Wjtkinfon («), andlfW* 
nef% cafe there cited, which is reported in Lord R*y~ 
•mnd (/>), both which negative the power of'dhurchW&r- 
dens to make $ rate to pimburfe either themfelves or for¬ 
mer churchwardens. , 


Park and Walker obferved that the rate was Hot 
merely to reimburfe former but alfo to provide for future 
expenditure. They faid that this rate was made in the 
fame form that had always been adopted in this parifh 
without objection. That in Tanvneys cafe it was admit¬ 
ted, that where money had been properly laid out by 
parilh officers, (whicli was not difputcd in this cafe,) the 
Court would grant a mandamus to the juftices, to fign 
and allow a rate in the general form for the relief of the 
poor, though in fa& made for the exprefs purpofe of re- 
imburfing the parifli officers : the objection was therefore 
more a matter of form than fubftancc ; and they urged 
the Court to grant th^mandamus in the common fmm, 

without noticing the purpofe of reimburfement. 

* 

4 

0 

Lord Effi enborough J. The regular way is for 
the churchwardens to raife the money before hand by a 
rate made iff the regular form for the repairs of the 
church, ‘in ordewthat the money may fye paid by the 4 x- 
ifting inhabitants at the time on whojp the burthen ought 
properly to h- it will indeed fometime’s happen that 
morejtiay be replied to be expended at the time than 
the a&ual fum colle£ied Vill cover: but ftill it is admit¬ 
ted that the inconvenience has been gotten rid of in fitch 

cafes by an evaGon j for the rate has »beeu made in the 

* 

common form, and when the churchwardens have OoU 

• («) And. 4 l, and Ref, ttaf. llMtdw, 381. (i) a Id. ttaym 1W&9. 

* levied 
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le&tid the money, tfcey have repaid them&lves.whaf they 
had di&ur&d for the pariih. But we cannot now grant the 
mandamus to make a rate in the common form » for the 
demand made upon the defendants was to make a rate 
in the form in which the rule iqjflrawn up, to reimburse 
the churchwardens of Bradford for money which they 
had expended, as well as for what they might expend; 
and* the refufal of the defendants to make fuch a rate ap¬ 
plies to the form of the demand; and we cannot now 
qualify their refufal. At prefent it appears that the rate 
prayed for in this form would be bad, and therefore Vre 
Cannot enforce it by mandamus. 

Per Curiam , Rule difehafged. 
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The Kino avainft The Mayor of St. Alban’s. 

6 J 1 July S th. 

Attorney-General upon a former day applied for a The borough of 
mandamus to the mayor of St. Alban’s to fwear in (a) mgftrrt received 
Charles Wetherell Efq. into^the office of deputy-recorder * charter^ 

• Charles i. a fuV- 

ieqhent chatter of Cbirles i., after nominating J. S. to betfhc firft and modern it*, order under 
that charter, declared that i r lhouid he'-iawlgl p>9 preehtto J. S modi bo *ecorda'et t to no-' 
Urinate a fufhcient perfonyire et ejfc de ut/itum suum tn cjfiao recordut ns; et quod hujujmJi 
deputatus fic fa&us,Wc. habeat ct habe^it as ampl- power m the abfei ce of the tecordec 
mforefald, as the recorder for tie t ne bem r, by vim t ofcgthofe or any f j’-mer letters patent 
habet aut habere et exetcere pojj.t tt dtbe* held that this did not extend the power of ap* 
pointing a dtputy to the fucceilors of J b. in th%ofhcc of recorder, and that this, which 
Was the plain meaning of the words pi the cuufc, was confitcftcd by anotl.ei claufe, “ Quod 
recordator pro tempore extent m perpetuum fit et cm juftiuarius pads; and hy mother claufe, 
whereby papre^is given to T. Rubai Js the towi^clerk, et ci^hiet comttiLm cUncc furccjfln to ap¬ 
point a deputy with the approbation of the major ajid aldermen: and alfo by the faff that 
no deputy had been appointed, by any fucceedmg itcoidfcr after the fit ft named, until a recent 
Tnftance, before the prefent appointment; though this nonufet was attempted to be ac¬ 
counted for by (hewing a by-law (admitted, howeucr, to be bad) paiFed not long after the 
charter of Charles z. by which the recorders appointment df a deputy was fubjctic^ to the 
approbation oj[ the mayor and aldermen. 

' % 41 

{a) It was obfervei by the Court, upon the motion for the rfiandamus, 
that as the deputy recorder was not a member of the corporation, but 
Was merely to aft for the recorder, the rule for the mandamus Humid 
At drawn up in this form, and not to admit and fwear him. jn. 
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of the borough, upon the appointment of Perceval Lewif 
£fq. the prefent recorder. St . Alban* s is an ancient bo¬ 
rough, incorporated under charters 6f Ed. 6 . and Chariest. 
and there formerly existed under that of Ed. 6 . a weekly 
court of record held before the fteward; but Charles i. 
gave a recorder to the corporation. Then Charles 2., by 
his charter of the 27th of July 1664, upon which the 
queftion arofe, new-modelled the corporation, and after 
nominating John Simpfon to be the firft and modem re¬ 
corder under that charter, proceeded to give the power of 
appointing a deputy in thefe words 

“ Et ultcrius volyjnus, et per prefentes declaramus, 
quod bene liceat et licebit ad et pro pr&dtflo Johanne 
Simpfon moderno recordatore burgi pradiCli conftituere no- 
minare et facere aliquem alium fuflicientem ci diferetum 


virum in legibus Angliie eruditum fore et ejfe deputatum 
fuum in officio recordatoris burgi illius ; et quod hujufmodi 
deputatus facrum fuum corporale, coram majore burgi 
praedi&i pro tempore exijlentc , ad officium et locum ilium 
bene et fideliter in omnibus juxta debitum officii et loci 
illius exequendum praeftabit, in talibus modo et forma 
qualibus recordator ejufcfcm burgi facrum fuum prseftare 
debet et tenetur. Et quod hujufmodi deputatus, fic fa&us 
nominatus et juratus, habeat et habebit tarn plenam potef- 
tatem et authoritatem, in abfentia?ecordatoris prxdi£H,in 
omnibus et fingulis officio recordatoris illius five pertinen- 
tibus ad omnes intentiones et propofita quam recordator 
burgi illius pro tempore ex fens, virtute prsefentium feu ali- 
quarum aliarum literarum patentium aliquoruin progeni- 
torum n(|{trorura*in hac parte fa£lorum, habet aut habere 
et exercere poffit et debet. Et ulterius damus et concedi- 
rausmajori burgi pracdi&i pro tempore exiftenti plenam po- 
'teflatem et authoritatem ad facrum pnedi£tum hujufmodi 

e deputato 
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deputato dandum et preftandum per prefentes. Voluntas 
etlam quod recordator^ burgi prasdidti pro tempore cxiflensm 
perpetuum fit et erit jufticiarius pads et de ie quorum hse- 
redibus et fuccefforibus noftris, yifra di£tum bjurgum et 
limites ejufdem, ad omnia facienda et exequenda quae ad 
officium jufticiarii pacis et de le quorum pertinent leu 
quovifmodo fpedlant: quodque talis et hujufmodi recor- 
dator, antequam ad officium fuum exequendum admitta- 
tur, facrum fuum fic ut prsefertur coram majors burgi 
prseditti pro tempore exiftente prius pneftabit.” The 
following parts of the fame charter were alfo referred to 
in the argument. 

“ Affignavimus, conftituimus, Src. T. Richards fore 
et efle prjmum et modcmum communem clericum burgi 
fllius, continuendum in eodcm officio durante bene placito 
di£lorum majons et aldemunnorum, ad faciendum et 
fcribendum, &c. Volumus etiam quod bene liceKt 
eidem T. Richards et cuilihet comm uni clerno fuccejjori offi¬ 
cium illud per fe vel per fufficientem deputatum fuum 
exerccre, quoties caufa impotentiac et alia caufa legitima 
ad officium illud exequendum ipli vacare non fufficit, per 
majorem et alderpiannos burgi praedidi pro tempore ex- 
iftentibus vel majorem partem eorundem approbandum.” 
And at the end of the charter is the following claufe: 
« Et ulterius volumus, Src. quod major, aldermanni, ca¬ 
pitally fenefcallus, recordator, communis clericus, et 
omnes ala officiarn et mmiftri noftri burgi praedi&i, et 
eorum deputati , necnon omnes jufticiarii ad pacem nof- 
tram liseredum et fucceffbrum noftrorum, &c. antequam 
ad executionem live exercitum officii, See. ffiafl take the 
oaths of allegiance. 

It appeared by the affidavits that Mr. Simp/on, in the 
$ourfe of his recorderfhip, appointed two deputies, the 

O 0 3 firft; 
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fir ft of which was in 1672; but that he a&ed the greatefb 
part of his time in perfon. That in *1667 certain by-laws 
were made by £he corporation recognizing the right of * 
the record for the time being to appoint a deputy, but 
ftipulatmg that he fhdhld appoint fuch deputy as the 
mayor and aldermen fhould approve of; whofe approba- 
tion was not required by the chatter. That in the reign 
of James 2. when Mr. Farringdon , the immediate fpccef- 
for of Mr. Sitnpfon, was recorder, a petition was prefented 
to the crown for another charter with certain amendments* 
one of which was that th- recordei might have power to 
appoint a deputy ; but before that charter was perfe&ed, 
the king withdrew from the realm. It did not appear that 
any other deputy recorder was appointed till 1782, when 
one was appointed upi n the nomination of the prefent 
recorder; but that deputy a&ed only for a (hort time, and 

k 

then refigned. The queftion now made was, whether the 
power of appointing a deputy was by the charter of 
Charles 2. confined to Mr. Synpfon , the firft recoider, or 
whether it extended alfo to his fucceffors in the office ? 


Dampler and Copley now fbewed caufe againft the rule 
for a mandamus, and infilled that the* power of appoint-* 
ing a depifty was confined by the words of the charter (on 
which they commented at large) to Mr. Simpfoti , and could 
not be extended by implication to his fucceflors. The power 
was given to him by name to appoint a fufficient perfon to 
be his deputy. There might have been fpecial reafons for 

confiding fuch a power to him, which might not Ordl-* 

* 

narily extend to his fucceffors. The corporation might 
be fatisfied from their perfonal knowledge of him that he 
would not put a deputy upon them who was not agree¬ 
able to them, As to the conftru&ion put upon the fta- 

tut* 
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tute de circumfpe&e ag^tia («), which, though nagnng 
only the fciffiop of Norwich) has been held to exteftd to all 
biffiops; that was a remedial ftatute and was therefore to 
be liberally expounded: but the orfice of recorders judi¬ 
cial, and it is againil the policy of ^ the law that fuch an 
office ffiould be executed by deputy without an exprefs 
Warrant given to the principal to make fuch an appoint¬ 
ment. They relied particularly on the word pojet, which 
was only correct as applied to the then exiftinj* recorder; 
but if meant to be applied to any future recorder the 
word would have been poJftt> and that was the word ap¬ 
plied throughout the charter to any future officer. They 
alfo laid ftrefs on a profpedrive claule, which required 
the court to be holden before the mayor and recorder, 
or in their abfence before the two fenior aldermen, not 
mentioning the deputy recoider, as it would have done 
if the framers of die charter had looked to the exiftence 
of fuch an officer 5 the deputy of the firft recorder having 

the fame power as the recorder himfelf. 

* 


1B10. 


The Km* 

The my«t cC 
ST.AUMM’ti 


The Attorney-General , Lens Scrjt., IVancn, and Nolan , 

contra, argued that the power w as fo intimately con* 

jie&ed with the office, and fo little with the particular 

perfon who ffiould happen to fill it, that the,fair pre* 

fumption was that it was intended to be annexed to the 

office and not to the individual officer who firft held it; 

♦ 

and the Court would therefore adopt that conftiuvrion if 
by poffibility the words of the charter w ould bear it. 
The crown mult have intended that the inhabitants of the 
borough ffiould be at all times governed in the fame man¬ 
ner i otherwife it would be a power given to John S<wp- 
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tSia, fori) and not to the recorder as one of the corporation^’ 

The Kino nor ^ 0X benefit °f ^ inhabitants. The deputy is © 

a&mA have as full power and authority, in the ahfence of the 
Tt* Mayor of J * ,t , , . . , 

Sr. Ai*akV recordeftkas the recorder for the Hme betttg, by that or *nyi 

former charter : that refers to every future recorder: the 

words are “ habeat et habebit tam plenam poteftatem,^ 

&c., and as all recorders were to have the fame powers, itr 

was nugatory to fay that the deputy fliould have the fame 

powers as^|wy recorder would have : the words habeat et 

habebit , &c. give the deputy for the time being whatever 

power the recorder for the time being would have. They 

alfo referred to the words appointing the recorder for the 

time being a juft ice of the peace, and argued that the 

appointment of the deputy was given in fimilar terms. 

Pradiiitts recordator does not mean John Simpfon but the 

modern recorder beforefaid: if the reference had been 

meant to apply only to the individual, it would not have 

Hated merely his name of office. [Lord 1EUenborough C. J. 

Pradiflus having been before applied to John Simpfon the 

modern recorder; when in the fame fentence pr&dictus 

recordator ip ufed, muft it not be underftood that the 

whole defcription is to be brought down, and then it 

means not merely the aforefaid recorder , but the aforefaid 

recorder John Simpfon.] Inftead of “ et quod hujttjinodi 

deputatus,” &c* die language ffiould have been deputatus 

ejufdem Johannis Simpfon , or hujus, or illiuS, if it had 

been meant to confine the deputation to him alone: hujuf- 

imdi applies rather to the nature of the office: and if 

recordaton tllius in the fame fentence meant John Simpfon , 

tile words pro tciHpore exijlcns y which foon after follow, 

could not with any propriety be applied to him. Then if 

ptffet is to be relied upon, how docs that accord with de+ 

bet ? The word moderno does not mean the fame as primo, 

but 
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brttmlf $*e modem recorder under that charter '; and it 
is the fame as if it hadj faid that it fhould be lawful for 
the recorder created by this charter, who is now John 
Simpfon, to make a deputy: and wiier? retordatori# is im¬ 
mediately after mentioned, it is without any term of rp-’ 
ference to John Simpfon; and therefore when it recurs 
again with die adjunct pradiBi , it muft refer to the of¬ 
ficer, the recordator, who is before mentioned alone, 
without reference to John Simpfon, They referred to the 
Earl of Shretufbury & cafe (a). And laftly they argued that 
if the words were even ambiguous, the reafon of the thing 
ought to decide the conftruftion in favor of the officer, 
as recorder: and that this conftruftion was ftrengthened 
by the cotempoianeous ufage, and by the evidence of the 
by-law; though that was bad in attempting, as it did, to 
fetter the power of the recorder by requiring the appro¬ 
bation of the mayor and aldermen: and the exiftenefe of 
that by-law, which made it doubtful whether fuch ap¬ 
probation were ncceffary, fufficiently accounted for the 
non-ufer of the power by the intermediate recorders. 


ifeoi 


The'K ino’ 


igOittp 

Mayer 


The Mayer ef 
St. Allan's. 


Lord Ellenborough C. J. Wc are called upon to 
put a conftru&ion upon the charter of Charles 2., and 
the queftion is whether the power of appointing « deputy 
were by that charter confined to John Simpfon alone, the 
firft modem recorder under it, or whether the fame 
power extend to all future recorders ? It is material 
tp confider how the corporation was conftitutcd in this 
refpect before that charter. The recorder was a branch 
pf the ancient office of fteward, and had branched off 
jn the name of recorder under the charter of Charles i«, 
{he terms of which the recorder was to execute the 

(a) 9 Rep. 46. b. 
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duties of his office in perfon. If that duty, were toht re* 
laxed upon the application for the Jew charter in the time 
T % 5 g* of Charles 2., we mull look for the alteration in the precise 
$i wor ^ s charter* and we #iall look at them with 

jealoufy: we (hall alfowcorapare them with the other parte 
of the fame charter in $hich a power of appointing a 
deputy is given to the town clerk; and we find that 
thofe who drew the charter were well aware of the pro* 
■per general words to be ufed in giving a general power 
to the officer for the time being to appoint a deputy® 
when fuch a general power was intended to be given. 
The words of that claufe are “ volumus etiam quod 
bene liceKt eidem T. Richards etcuilibet communi clericofuc h 
cejfari” &c. to execute the office by himfelf or his de-« 
puty, &c. 5 but fuch deputy ia to be approved by the 
mayor and aldermen for the time being or the major pact 
of diem. Now that claufe names not only T- Richards * 
the then town clerk® but all his fucceiTors; and com* 
pare the terms of it with the words in which the 
power in queftion is given; and if there be np real 
doubt or ambiguity in th&m, I fhould be loth to refer to 
an extreme cafe of perfonal favo^vfor their conftru&ion, 
when the crown has fpoken plainly for extending the 
fame power of appointing a deputy to all future re* 
corders. Now the power is in terms given to John 
Simp/on , perfonally named, and called the modern recorder 
of the borough fand that cannot by any conftru&ion refer 
to all future recorders, but it is a natural description of 
the perfon, and by his particular defignation of modem 
recorder t and he is to make a fufficient perfon vfort et c£e 
deputatum JuumJ &c. Then it proceeds, “ et quod hum 
jufmodi depotatus” fhould take his oath; deputy of 
whom ? of John Simp fit ft (he modern recorder: no 

4 other 
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jrther kind of deputy is mentioned before *. fuch deputy 
then* is to take his oathfbefote the mayor for the time 
being s thefe latter words are relied on as looking pro- 
fpe&ively to all future mayors $ but John Simpfon might 
live for many years, while the mayor' would be changed 
every year ;#therefore the words of fucceffion are there 
properly introduced as applied to the office of mayor be* 
fore whom the oath was to be taken. Then the deputy is 
to take his oath in fuch mode and form as recordator 
ejufdem burgi ought to do. Then follow the words 
which have been principally relied on in the fentence be* 
ginning: “ et quod hujufmodi deputatus fie fadtus, dec. 5 
(that is, by John Simpfon ; for no recorder in general is 
before mentioned 5) fliall have as ample power in the ab- 
fence “ recordatoris pradtdlt (that is of John Simpfon the- 
modern recorder $ and if, inftead of the words of re¬ 
ference, the term referred to be introduced, the fenfe 
will be quite clear *,) to all intents and purpofes as tbe re¬ 
corder for the time being (which are the words principally 
relied on) by virtue of that or any former letters patent 
has or may and ought to have and exercife. That is a 
reference to the functions of the recorder, that is, of 
the modern recorder John Simpfon , or any of his prede* 
ceffors. Full power is then given to the mayor fbr the 
time being to adminifter the oath hujufmodi deputato : 
but no other deputy was predicated than the deputy of 
John Simpfon . Then follow words which throw a ftrong 
light upon the preceding claufes; for after having done 
with the particular recorder John Simpfon , the charter 
proceeds to fpecify the general power of every reoorder, 
by providing « quod recotdator burgi praedi&i pro tem¬ 
per* ctsiftensf and then it ufes the words " in perpetuum 
(it et exit (which are put in contrail with the modemus 

recordator 
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iSia. rtyrdator before named,) jufticbring pacis,” &c. Rut, jfef 

The Kin g doubt could be made whether the words which have 

«^ntffl been, commented upon had been accidentally ufed, these 

StJu*an?! ** t ^ ie & me chaAer anotherclaufe giving power, to 
the then town clei& Thomas Richards » and to every fuo- 
ceeding town clerk, *to%ppoint a deputy m % bu| then fuch 
deputy is to have the approbation of the mayor and al¬ 
dermen. No fuch approbation is required for the re¬ 
corder’s deputy j which fhews that the crown conferred 
the poWer of appointment on John Simpfon from convic¬ 
tion of hisperfonal fitnefs to judge of the fufficiencyof 
his deputy. I do not bring in aid any materials of con-, 
ftrudtion from the fubfequent charter irregularly prepared 
in the time of James 2., nor from the opinions of any 
recorder as to the meaning of the charter of Charles 2.: 
but I cannot refrain from obferving that in fa& no appoint¬ 
ment of $ deputy has been made by any other than the 
firft recorder down to the year 1782, when the prefent 
recorder named a deputy who a£led for a Ihort time: and 
that is t|ie only extrinGq qircumftance I would refer to 
in aid of the conftru#i6n of the charter; which, how¬ 
ever, I think, requires no fudi aid upon the prefect 
queftion. 


+ 

Grose J. The queftion is whether the power of ap¬ 
pointing a deputy were given to John Simpfon alone, the 
modern recorder named in the charter, or were meant to 
be extended to his fucceiTors in the fame office. v It is fo l d 
that there could be no reafon for giving fuch a power to 
'him in particular: but looking attentively at the words of 
the charter, it appears to be given to him by name, de¬ 
ferring him alfo as the modem recorder. Then looking 
*0 other parts of the charter, ,we find that where the 

power 
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power of appointing a deputy was meant to be given ge¬ 
neral y, as in the inflance of the town clerk, it is given 
to him and each of his 4 *cceiTor$. That is an argument 
Which I confefe I am not prepared to anfwer ^ and there¬ 
fore I feel inclined to^fitapt my Lord’s conftru&ion of 
the charter. And though I cannot dflign any fatisfa&ory 
reafon whf the power (hould have “been confined to the 
firft recorder under that charter, yet it is fafer to abide 
by what we find exprefi'ed in the charter than to proceed 
upon conjecture of what might more probably have been 
intended; efpecially where the other conftru&ion has 
never been adopted in pra&ice till a very recent in- 
ftance. 1 therefore agree tint the mandamus ought not 



The Kane 

: 

The Mayor of 


to go. 


Le Blanc ). If the woids of the charter appear to 
us to be plain, we ought not to look to what we might 
confider as the motive which fhould have governed the 

crown. What were the motives for giving this power to 

* 

the then recorder only, we cannot now conje&ure; but 

if we colled from the words t|iat the crown did fo in- 

* 

tend, we muft give efled to that intention fo expreflixb 
Now at appears that v^hen the crown meant to give a 
power of appointing a deputy generally, it has given it 
to the then town clerk and all future town clerks u\ ejw- 
prefs words. But when power is given to the recorder 
to appoint a deputy, it is not given to the recorder gene¬ 
rally, but the crown declares that it may and J&iall be 
lawful **£ro p^ediBo J ohanne Simpfon, moderno record at ore" 
to make a fufficient perfon “ deputatum fuum ” in the office 
of recorder. It is argued that this is to be underftood 
as a grant of the power to the modern office of recorder 
then filled by John Siwpfon 1 as if his name had been in¬ 
troduced 
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troduced ^merely by way of inftance, and &&t as tin# t& 
whom tile power was given perfonafly. gut when we 
find that in ev#y other part fif the 2 charter where the 
crown me^nt to give a power generally to be exerciftd'by 
the officer for the time being$Jk is fo exprefled, we can¬ 
not fuppofe that die like words would have been omitted 

4 f 

in this part, if the**power in queftion had been intended 
to be given generally. An argument has alfo been railed 
upon the words of the claufe giving power to the mayor for 
the time being to adminifter an oath to the deputy Co ap¬ 
pointed ; but that was at all events necefiary, the mayor 
being an annual officer. It is alfo relied on , <( quod hu- 
jufmodi deputatus,” fo made, nominated, and fworn, 
Ihall, in the abfence of the recorder aforefaid, have the 
fame power in all things “ quam recordator burgi illiufc 
fro tempore exifens,** &c.: by which, it is faid, muft be 
understood that the deputy for the time being,was to have 
the fame power as the recorder for the time being. But I do 
not know how elfe it could be properly deferibed: it 
could not properly have faid that the deputy ffiould have 
the fame power as was^efore given to John Simpfon j for 
he was to exercife all me"powers which had been before 

given to the office of recorder*^ virtue of any former 

41 # “* 

letters patent as well as by that charter. It appears there¬ 
fore upon an attentive examination of the charter, that 
the original claufe conferring the power in queftion does 
pot ^contain any ambiguity which fhould lead us to pick 
out the meaning of the crown from other parts of the 
lame charter 5^ though as far at we can c* a its meaning 
from other parts, it falls in with the natural meaning of 
the words ufed in that claufe 5 and that thofe expreffions 
which have been relied on as warranting a more ex¬ 
tended conftru&ion of the power may all be explained: 

there 
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there is ttftefon; no fuch doubt upon the meaning of the 
charter as lhouM induce the Court to grant the wrj£ for 
the purpofe of putting the defendant*^ make a fpecial* 
return. 



I$xo. 


The Ufioioi 



Baylkt J. The true conftru&ion of the charter is 
that the right of appointing a deputy was meant to be con¬ 
futed to Join Simpfon the modern recorder under the 
charter, and not to be extended to his fucceflors. There 
might be motives weighing with the crown for conferring 
fuch a fpecial power: he had been recorder for fome time, 

V 4 

had been tried and approved, and reliance might be placed 
on his perfonal judgment and diferetion in the exercife of 
fuch a power : he was appointed by the crown under the 
new charter; but future recorders would be appointed 
by the corporatioi i, and the crown might not intend to 
give future record' ?rs%ie fame power of putting a deputy 
upon the corpora tion whom they might not approve* 
Hind in fa& fince * the death of John Simpfon there has 
been no deputy 1 reorder appointed till the time of the 
prefent recorder. It is not neceflary that there fhould be 
a power of appoi nting a deputy for fuch an office ; and 
if the crown had meant to give the power generally, it 
would not have i a fed the fpecial and reftni&ive words 
which it has done in the claufe conferring it. It is alfo 
to be remarked th at there are two other claufes in the 
charter giving pou -ers to officers in general terms which 
extend to their fui :cefibrs ; which would naturally ha\c* 
led 0 & crowjgto ha re ufed thef ime general words in tins 
claufe If it had meant to extent l the power in like man¬ 
ner. One of the’ji is that w’ trich makes it lawful for 
Thomas Richards the town clerl and for every fuccudi ig 
town clerk to appoint a deputy y fiththfi approbation of the 

’ mnyoi 
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mayor and aldermen: the other is, where power is given 

to the recorder *for the time being for ever after to be a jus¬ 
tice of the peac^Mwrtuch extend^ to all future recorders. 
The change’of phiafe in thefe inftances from that ufed 
in the claufe in queftion ftewJjjfohange of intention in 
the giver of the poster: and dfeerefore, without further 
critjcifuig and commenting upon the words of the claufe, 
I agree with the Court upon the general conftrudtiiffl 
of it. 

Rule difehar^ged. 


Yiwrfday, 
JJy Jth. 


The Kino againfl The Juflices'of Staffordshire* 


^ Mandamus was applied for, commanding the de¬ 


fendants to caufe continuan^ to be entered upon 


tion of him as a hired fervant to E, Sheldon for having 
abfented himfelf from the fejevice of his mailer, without 


No appeal lies 
to tlie feflions 
again A a ton- 

comnmment in appeal of Jofeph Thompfon againft a record of convic- 
cxtcution for 
three month* of 
a collier under 
the flat. 6 G. 3. 

/• *5 for ab- his confent, down to the n ext general quarter feflions to 

fenting himfelf " 

from his niaf- 
ter’h fervicc, 
the claufe of 
appeal in that 
llatute except¬ 
ing an order of 
commitment, and 
the order of 
commitment ia 
queftion con* 
taming a con* 
vi&ion of the 


be holden for the count^^ftaffordi and at fuch feflions 
to hear and determine tn8 iriatter^ojf fuch appeal. The 
affidavits fet out the inflrunasM 1 * itfelf at large, viz. 
« County of Stafford —To the conflab’les, &c. and to the 
* keeper of the houfe of correction at Stafford in and for 
« the faid couffcy—Whereas Jofeph Thompfon , a hired 
« fertajit to 2 $. S. of the p&rifh of Tipton in the faid 
SSlSe^within 41 county, collier , is this day brought before us, two of 
ft his majefty’s|juftices of the peac 4 Tor qjjjTaid county, 
and is lawfully eonvidled, as well by the oath of the^ 
*t hi id E. S. as otherwi fc, of being h*fs lawful hired fer- 
« rant, and of having abfented himfelf from his ferries 
if in the faid parifti of 1 \ Re. ivithOut his coftfent, before 
. ’ v *. «the 


» * 
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ft the eRiration of the term of his contrail to ferve— 1810. 

* % * 

w Thefe are therefore in his majef^^ flame to Charge # ~ '** 

** and command you|the faid conftame to take and conF ajjUffl 0 
41 vey the faid J. T. tothe houfe ^>f correction aforefaid, ^57 af roAo-** 
“ and deliver him to Mp? keeper ; and you the faid keeper 
44 to receive the faid jtx. int^y<f^ cuftody, and fafely 
44 him there keep two months ftom the date hereof. 

^ Given under our hands and feals this 29th of January 
(f 18jo.’* (Signed and fealed.) That Thompfon im¬ 
mediately upon or foon after fucli conviction, and before 
he was, conveyed to the houfe of correction under that 
warrant, gave notice in writing to Sheldon , and alfo to the 
conviCting magiftrates, of his intention to appeal to the 
next feflions againft fucli conviction, and offered to enter 
into a recognizance before one of the fame magiftrates 
with fufficient furet^conditioned as in the ftatute is di¬ 
rected $ which was refufed. That notices were again 
given to the magiftrates and the profecutor on the 23d of 
* April laft, more than fix days before the feflions, that 
Thompfon would appeal againft the conviction \ and he alfo 
entered into a recognizance befoie another mngiftrate to 
appear at and abide the order, Ccc. of the Court. That 
he entered his appeal, at the feflions on the 3d of May, 
and proved his notice of appeal and recognizance j but 
when the appeal was called on, the clerk of the peace 
informed the Court that no conviCtio% order, or deter¬ 
mination of the magiftrates againft Thompfon had been 
returned to the feflions ; for which caufe and no other 
the appeal^gis difmifled without trial. ^ 

Jervis and Petit oppofed the rule, contending that the 
warrant of commitment of the 29th of January 1810 was 
a commitment in execution -under the flat. 6 Geo. 3. c. 25. 

Vql. XII. P p This 
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This ftatute was patted in extenfion of the flat. "20 Geo. 2 

c. 19! in pari Aat|^y.; and the 4th fed. provider that if 

any artificer, collier ^ &c. fhall conCrad to work with any 

perfon for any time, ?nd fhall abfent himfclf from hie 

fervice before the term of his coiffrad fliall b n completed, 

v • 1 ^ 

or be guilty of any outer mifdemeanor, any juflice of the 
peace of the county or place, on complaint made upo* 
oath by the matter* &c. may iffue his warrant for lore 
apprehenfion of fuch collier, &c. and examine the com¬ 
plaint ; and if it fhall appear to the juftice that fuch <?bl- 
iier, &c. {lull not have fulfilled his contract, OY hath 
been guilty of any mifdemeanor, it Hull be lawful for the 
juttices to to>1 nit liim to the houfe of corrcdiou for any 
time not exceeding three month*, nor lefs than one. By 
f. 7 . of the fointer act the imprifonment was confined 
to one month. And by /. 5. of l^th ads the appeal, 
■which L given in other cafes within tlic two ads, is de¬ 
nied in this cafe: for it provides, “that if arty pcrfotn 
“ Lh >11 think himfclf pgtpieved by fuch determination, 
“ orcier, or warrant of any juftice of the peace as aftnre- 
“ laid, excipl an or dir of touwi.un<nt } every fuch perfon 
“ May appeal to the next geueial. feflions, See. giving fix 
• < notice 8 cc. and enteiingf into a recognizance 

“ within three days afn r fuch notice. See. with fufiicient 
“ fmety conditioned u» ti y his appeal,” &c. This then 
mull be taken MS be an 01 Ur of .0 nankin.nt within the 
meaning of the ad, excepting it out of the clvufe giving 
tiie appeal; which claufe wdl ttill operate upon clhcr 
cafes within the^two ads ; fuch as ordeis fife eompofing 
differences and refpeding wages betwem the matters 4 
and fervants there named, and for determining the amount 
of fatiffadion for Jofs of fervice. It is a com Id ion and 
an order of commitment of tiie offender in the fame in- 

ttrummt: 
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ftrument: it is not therefore open to the object ion taken 
in The King v. Rhodes (f), where the (d||^n 3 ant was com¬ 
mitted in execution mlder the vagrant adt (/;), without 
any previous convidtio n jfoi the ofiance. And though it 
was faid by Buller J. in King v. Eaton (c ), that juflices 
of peace ought in every inftance to tftturn a conviction to 
the feflions, whether an appeal be or be not given; yet the 
reafon afligned was that the ciown might not be deprived 
of its fliare of the forfeiture; which does not apply to 
a cdffe of this fort. But fuppofing the Court wcic of opinion 
that there ought to ha\e been a feparate convi&ion re¬ 
turned to the feflions, againft which the party might have 
appealed, and that the appeal is only leftraincd in rhe cafe 
of a fimple older of commitment in execution, as dillindl 
from fuch conviction; yet the two months’ impufonment 
having long fince e\p||ed, the couit would not now do a 
nugatory a 61 , by granting a mand imus to the feflions to 
lj^ceive and enter continuences on an appeal, from which 
no effedt could enfuc. 

GaJJie , contra, contended that the convichcn and the 
tommitnii ni in t\t ration were two chflmct things \n their 
nature, and could not in legal contemplation be united, 
by being blended together in the A me mftrumenl: and 
that the latter only being excepted out of the appeal 
claufe by the ucfignation of an 01 d< r of i ommitment , an 
appeal lay agunfl the wviftini, undei the general terms 
of the 5th claufe, “ that if any perlon (hall thmk him- 
felf aggrieveil%y fuch determination , order^ or nwarrant of 
(Winy juftice of the peace, (except an order of comrait- 

(a) 47 ‘trm Rt,f> 220. and vide Rex w. C^ojer, 6 Term Rtf 50 j And 
BtajJcy V JojiJ ante, 67. 

(/>) 17 G. z* c 5. (e) s 7 f«i Ref. 185. 

Pp * 
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merit,) he may appeal,” &c. If this ckufe do not extertd 
toconvidions under the 4th daufe, there will be little elfe 
for it to operate upon in the ftalute; for the only other 
power to be execute by juftiq^jpf the peace is under the 
firft claufe j where aji apprenti$0 {hall abfent himfelf from 
his matters fervice^and fliall refufe to ferve him for a 
further time in pioportion to the lofs of fen ice during the 
contract, or to make corn pen fat ion to his mailer for it* 
in which cafe a jufticc of peace, on complaint of the 
mailer, may determine wliat fatisfadion ihall be made to 
the mailer, and may commit the apprentice to &ie houfe 
of corredion not exceeding three months, if he do not 
give fecurity to make fuch fatisfadion. [Bayley J. The 
appeal claufe will operate upon the determination or order 
of the juftice as to the amount of the fatisfadion to be 
paid to the mafter by the apprentice under the latter ad, 
if he do not ferve oat his loft time.] It is difficult to 
fuppofe that the legiflature meant to give an appeal 
againft an ordei for a further fei vice of perhaps 24 hours, 
-or for the paymentof a*fo$r ihdlings in fatisfadion of the 
lofs of fervice, and deny it in the cafe of a convic¬ 

tion to be followed up by threq months* imprifonment. 
[Lord Ellenbarough C. J. To wfift dfe than this order of 
commitment can the words of exception in die appeal 
claufe apply ? Le Blanc J. This is a convidion and a 

warrant of commitment in execution at the fame time: 

ft 

the ad does not feparate them ; and to givd the exception 
in the appeal claufe any effed it mud operate on both. 
Under the vagjflj^it a£t the convidion and <$nmitment are 
always in the lame inftrument.] There mud be a con-* 
vidion before there can be a commitment. \Bayley J. 
There muft be a convidion in the warrant of commit¬ 
ment. The objection in The King v. Rhodes was, tl at the 

. warrartl, 
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warrant tff commitment did not include a conviction: it fBfd. 

only dated that he wal charged before*' the juft ice with ——* 

being a rogue and vagabond ; and it did not proceed, as it W>*ft “ 
ought to have done, to ^udgc the defendant to be guilty T srir ro^- 0 * 
of the offence charged.] 4, Unlefs the appeal lies in this 
cafe, to get rid of the convi^ion, awhough the period af 
imprifonment has expired, the party grieved is without 
redrefs j for fo long as the conviction remains in force, it 
will be an anfwerto any a&ion of trefpafs. 

Lord^iXENBORouGii C. J. It is not for us to fay whe* 
ther it may be convenient and proper to provide a remedy 
by appeal for a party grieved by a commitment in execu¬ 
tion under this a£t: we can only declare what the legifia- 
ture have faid in this cafe: and when by excepting an 
order of commitment #« of the appeal claufe, they have 
faid that there (hall be no appeal againft fuch an order, 
a$d when the commitment muff for this purpofe be taken 
to be one and the fame thing with the conviction, we 
have no difcretion left to exercjf^ upon the fubjeCt: and 
it does not become us to fcan t(jf wifdom of the provilion 
lyhich the legiflature l«|ve enaCfceJ. 

Per Curia hi> 


Rule difeharged. 
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White arid Others againjt Parkin and Others. 


The plaintiffs 'T'HE plaintiffs, a& owners, Drought aflumpfit againft 

1 avin^ contract- A m* p . . . 

ed hy charia - the defendantsms freighters of a fhip, and the de- 

hra^p^tlun claration contained a fpeci.il count, (fating the chartcr- 

»ofniRiuto*the P art Y affreightment after mentioned; and that the 
defendants for defendants, in confideration of the plaintiffs permitting 


tofniRtoto the P art Y affreightment after mentioned; and that the 

defendants for defendants, in confideration of the plaintiffs permitting 
eight months, ^ . r _ 

to commerce from the fliip to take in her goods in the Thames , infteacl of 
failing f/o Ti her loading at a port in the Englijb channel, pjKubriifed to 
f»c\Tyigc°t?eie pay foi fuch ufo of the (hip, after the rate in the charter- 

P^to*tnmt'td" P art Y mentioned) and that the pay fhould commence 

tn t fhe fh ad ?n( j b e accounted from the ifay the lhip fhould be entered 
fa l uom the J 1 

* 1 ! it ^ to ty outwards at the cuflom-houfe. r lheie weie alfo general 

Bntifh Jo t in 

tie £p*Ji/h counts for the ufe and detention Jbf the fhip. At the 


t0 *v outwards at the cuUom-houfc. Iheic weie alio general 

Bntifh Jo t in 

tie counts for the ufe and detention Jbf the flnp- At the 

j, v (u* tnal in Ljhdoti bcfoie Loitl T/L/through C* J. a verdi£l 

ihn'i. Vic'd r, b AVaS ta ^ en ^ or the plaintiffs for 397/. 1 6s. 8 d, fubje£l to 

°P inlon *he Court upoA the following cafe. 

bring b-><A a l>v charter-party of affreightment, under fcal made the 

r turn-Co, 0 to 1 J 

Ls d»n , d< Li- 15th of November 1808 ffp plaintiffs, as owners of the 
l y piiol vwtn fhip Sir Si duty Sm th, tlien lying ^ the TVft India docks, 
thu^.lc'n i|>| J l'-’ 1 her to freight to the dcfeHcHnts by the month for 

^ twtld n onlrtts/j /iv A..// A/J yy/*/ #/-»/! ///(Jl 


i® An, uUi- 15th of November 1808 |P plaintifis, as owners of the 
l y piiol uitn fhip Sir Subuy Sm thy then lying the TV'Jl India docks, 
tinu^'rt ip^ Ic’t her to freight to the dcfehillnts by the month for 
I’H-ad ft Joid- o CQ ] en dir months, to berm and be accounted from the day 

in> »t f ,m jolt ' lS J J 

Jj r **'ld tfthi Ms failing from Grave fend on tl e voyage after wen- 

tie I inmcs, at d honed , and for fuch further time as might be neceflary to 

that tin freight * 

Ihoud comlue complete the faiTU^ upon thefe terms. The owners co- 

*iutwards at tie venanted with the freighters that the fhip fhould with the 

bddTffauhis firft opportuni^* of wind and weather fail from the 

contract w « 101 Thames, and proceed direft, agreeably to the inftru&ion* 

jliftinfi from 0 f the freighter, to any'one Britifh port in the Enghfh chant 
and not incon- c J x ® 

fiftent with the 

contrail by deed, being anterior to it in point of time and execution, and might therefore 
be enforced by allien of affumpfit. 
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tieli and on her arrival there fhould be made tight and 
ftrong, and in every retfpeft feaworthy, and be manned, 
armed, and equipped Its therein mentioned, &c. *, and 
fhould thereupon take board at fuch ber*ordered port 
all fuch lawful goods as the freight^ fhould tender, &c., 
and fail theiewith from her loadit^ port, and proceed 
direcl to Barbadois for orders, whether to unload at Hayti 
or Martmtqi e, Sec. and take in a return cargo, and re¬ 
turn therewith direct back to the port of London t and 
there make a true delivery of the cargo to the freighters*' 
In conjugation whereof the freighters covenanted to 
provide the king’., licence and other neceflary document# 
for the voyage, and to load the fliip at a Butflj port in 
the E»gUJh ch tiuu'1, and to Hifpatch her to Ben badocs , &c. 
and to unload the outward and bring the homeward cat go 
at and to the pi ues afcd in the manner described, and alio 
to pay to the owneis for freight during thi fa id r co\agi ami 
employ at the rate of 40 s. per toil of the flap’s legiller 
tonnage, per calendar month, for 8 calendar months cer¬ 
tain, to begin and be auounitd from thi day ofhtr f ding from 
Gravefend ;/; the outivaid vayHjfer, and at the like late for 
fuch furilui time asihe fliip fhould be continued in the 
fervice aud employ off the freighters, until the final dif- 
charge of her homeward cargo at the pmt of Louden. 

After the execution of the charter-party, upon the ap¬ 
plication of the defendants, it was .picul between them 
and the plaintiffs, that the fliip, inftcad of loadings feme 
port in the channel, fhould take in her cargo in the 
Thames, ancl that the pay of the fhip ^iould commence 
from the time of her being entered outwards at the 
cuflom houfe. The charter-party however was not 
waved, but was to ftand in all other lefpefls. In con¬ 
sequence of this agreement tlic fhip took in a cargo in 

Pp 4 
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this Thames, was entered outward* at the cUftom-houfe Mi' 
the 30th November, and failed from Gtnvefend on the 27th 
of January and went to Fahnoutk, where the took 
in fome pilchards. She afterwa^g proceeded to St. No- 
mingo, (Hayti ,) delwtlted her outward cargo to the ordeis 
of the defendants, tocsbin a return cargo on their account, - 
and returned back to London. All the freight due ac¬ 
cording to the charter-party, computed from the veffel’s 
departure from Gravefend, has been paid: the fum for 
which this adtion is brought is the additional fum for the 
pay, computed from the entry outwards at thejfsiftom- 
houfe, according to the agreement above-mentioned for 
the fhip’s loading and detention in the Thames. The 


queilion was, whether the plaintiffs were entitled to w~ 
cover it ? If they were, the verdict was to (land; if not, 
a nonfuit was to be entered. 


Taddy , for the plaintiffs, fald that as there was a good 
confederation for the promife laid in the declaration, the 
plaintiff would be entitl|d$p recover in this action the 
additional freight for the^p^j|iad ufe of the fhip from 
her loading and entry outwards inj&e Thames until her 
departure fron^ Gravefend, from whip? time Ihe proceeded 
under the charter-party, unlcfs that deed flood in the 
way. But he contended that the new promife would 
fupport this action either as a fubftitution iq^lieu of the 
origmafilfefitra£t contained in the deed, or as an addition 
to it- It has been fettled fince Blake* s cafe (a) that ac¬ 
cord and fatisfa<9^pu is a good plea in every cafe of a fpe- 
rialty where damages only are to be recovered for a 
wrong or default fubfequent to the deed, though not 
where a fum certain is due upon the face of the deed. 


(#) 6 Rtf. 4*. 


Now 
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blow here, after the (hip has been loaded by the freighter 
in thp Thames^ under the <new agreement, of which he 
has derived the benefit) he cannot object ^jjjiat (he was 
not loaded in the channel $ though she agreement to load 
in the river could not have been pjia ded in bar of an 
aCtion on the fpecialty; for after IHe parol contract has 
been carried into effect, a new caufe of aCtion arifes, and 
the rights of the parties under the fpecialty are varied, 
not by the parol agreement to vary them, but by what has 
been done and accepted between the parties. In the cafe 
pf Ho A v. The Eafi India Company (a), it was doubted 
whether faffs of this kind could be fet up in defence by 
way of plea to an aCtion of covenant on the charter-* 
p«%. and therefore the queftions between the parties 
were tried in feigned ifiues: but Lord Mansfield faid, 

« he had no doubt but that if the delivery of the cargo 
at Margate was in the contemplation of the "parties fub- 
(lituted for a delivery at London , it might have been aver¬ 
red in an action of covenant.” And Buller J. faid, 
there could be no doubt oft the fubjeCt of the firft 
iiTue, if the parties had gon$l§ti in the ufual way by an— 
aCtion of covenant onihe charter-party. If an aCt under¬ 
taken to be done be dnftenfed with by the other party, i( 
is fufficient fo to date it on the record.” But, *dly, at 
any rate this new contract may be fuperinduced upon the 
other: [Lord ^JZUenborough C. *J. that is, if it dp not con¬ 
tradict the terms of the fpecialty contract.] can 

be no contradiction between them, inafmuch as Ihe parol 
contraCt is Ipr an antecedent period t$j|he other ; and 
there could have been no remedy on the fpecialty for the 
ufe and detention of the {hip up to the period of her dev 
parture from Gravefend. H$ referred tp Fenner v« 
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Mean (tf)» where the affignee of a refpondentia bond re¬ 
covered in an aCtion of indebitatus affix mp fit againft the 
obligor, upefi a collateral promiffe made by fuch obligor 
by an indorsement ufon. the bopd, engaging to pay the 
amount to any aHigU^fc of the obligee ; no a£tion being 
maintainable on the bond itfelf by the affignee in his own 
name. [ BayLy J. obferved that that cafe had fince been 
doubted (/>).] In Fojlcr v. J I lan fon (c), where articles of 
partnerfhip under feal were entered into between the 
parties, containing a covenant to account yearly and make 
a final fettlcment at the end of the partnerfhip and on 
the diflblution of it, they accounted, and flruck a balance, 
which was in favour of the ^plaintiff, including items not 
connected with the partnerlhip, which the deferifemt 
promifed to pay the Court held that affiimpfit lay oil 
fuch promne : and Bidler J. faid that it would have been 
the fame though fuch account had not included any other 
than partnerfhip items. 


Scarkit contra. If this could be cohfidcred as a new 
contrail fubftituted in p^‘ for that under feal, it would 
thew that the plaintiff *might hajje fued on the fpecialty 
for the breach of it ; but that cotxfd not be, there being 
no covenant in it for the additional freight; and the doc¬ 
trine of accord and fatisfaClion cannot apply; for that 
can oujy be a good plea after the covenant is broken. 
Nor cfeses the principle of waver apply ; for as in cafe of 
a forfeiture, though the party injured may^wave the for¬ 
feiture, he doe^not wave the covenant itfelf. Then the 
cpieftion is, whether where parties have contracted under 
feal for the ufe of a certain thing, they can by parol fupex* 

( a ) 2 Blue. P ep. 

(£} Thi» was by Lord Kenyan C. J. in Jobnfon v* CtHiHfi I 104* 

(*) ft Term Rep» 479—48*. 

add! 



in tb£ Fiftieth Year of GEORGE III. 



add other terms and conditions to' the covenatflt. And 
when it is faid that this agreement is confiftent with the 
charter-party, the diftln#ion is more in ^sords than in 
effe#$ for the fame thing may 4 >e faid *in every cafe 
where a new term is introduced j|^f>arol into a fealed 
contra#, which before was filefll upon the fubje#. 
[Lord Elleuborough C. J. The parol agreement was for 
the ufe of the {hip for a different period of time from that 
in which the charter-party attached. Until the period 
covenanted for arrived, might not the plaintiff have let 
his {hij^Out to any other perfon ; and if fo, why not to 
the defendants ? It is only by blending in tlie fpecial 
count the two contracts, that any difficulty appears to 
nrijfe-, for if the cafe had ftSod upon the common count 
for the ufe and hire of the Ihip for the antecedent period 
before her arrival at Sravefend, no anfwer could have 
been given to it on account of the exillcnce of a charter- 
party, which did not attach till her departure from 
thence.] The antecedent contract Went to affe# the 
execution in part^of the contra# tinder the charter-party, 
by which latter the {hip waS ^proceed to fome port in 
the Englijh channel, ami there take in her loading: fhe 
therefore failed as upiwi a different voyage under the new 
contra#. He then cited a cafe of Lejlic v. De la Torre , 
tried at the fittings after Trinity 1795, before Ld. Ken¬ 
yon C. J., where the declaration was in debt upon a 
charter-party againft the freighter, and alfo contained the 
common counts in debt. The defendant had chartered 
the {hip of* the plaintiff to carry conj^to Barcelona in 
Spain , and 65 running days were to be allowed for wait¬ 
ing for convoy at Portfmouth and Ferrol , and fo much per 
day was to be paid for demurrage. The defendant, find¬ 
ing that the {hip was likely to wait at Fortfmouth a long 

1 g time 
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time fdr convoy, and that the Spanijh convoy wa$ at 
Corunna, perfuaded the ,mafler to go to Corunna and wait 
for the convqy there ; but in fa&^after going to Corunna, 
he waited theVe for the convoy much beyond the 65 run¬ 
ning days; and wha^the action was brought againft the 
defendant for the demurrage, he defended himfelf upon 
the letter of the charter-party. The plaintiff on the other 
hand fet up the agreement to fubftitute Corunna for 
Portfmouth. Ld. Kenyon objected that there were no 
fpecific damages agreed upon for which debt would lie. 
The plaintiff's counfel then fuggefted that he \$fs enti¬ 
tled to a verdnff on the count for a quantum meruit. But 
his lordfhip decided that the agreement by charter-party 
being under feal, the plaintifr could not fet up a parol 
agreement inconfiflent with it, jpd which in effe& was 
meant in a certain extent to alter it. 


Lord Ellenborough C. J. Hcic there is no conflict 
between the charter-party and the fubfequent agreement. 
It is true that where there is a contract under feal, the 
parties cannot difpenfe by^&rol with the performance of 
any of the covenants in it. But the agreement to 
load the fhip in the Thames, before fhe proceeded to 
Gravefend, was for a period before the charter-party at¬ 
tached. Then what objection can there be to give an 
earlier reward for an earlier inception of the fervice than 
that wMgi was coVenanted for under the deed. The 
parol agreement merely boijftwed fome of the terms of 
the charter-partjjlby referem?e to it, but does not contra- 
di£l or difpenfe with it. If there had been lefs ingenuity 
exerted in framing the fpecial count in the declaration, 
and the plaintiff had flood upon the common count for 
the ufe and hire of the fhip at a time anterior to that of 

* the 
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the charter-party, there would not only have been no 
repugnance, but not even the appearance of any, between 
the two contra&s. There is however no r|pl repugnance ' 
between them, but the two ma^ well fubfift together; 
therefore this a&ion may well be maintained. 


Grose J. The contrails are feparate, and one is to 
operate before the other. 

Le Blanc and Bayley, Juftices, aflented. 

Poftea to the Plaintiffs. 


iSt®. 


Warn 

FaiUi^ 


Brackenbury and Others againft Pell and Friday, 


two Others. 


July 6 th. 


r JTIE plaintifib declared, as afiignees of the (lierifT, in To an action 
debt upon a replevin bond ; which was conditioned bond, condi- 
to be void if Pill, the defendant, appeared at the then rid end ant to* 
next county court, &c. and th^re prrfciuttd with effect her 

fuit, commenced againft the UOw plaintiffs, for the taking T'brtach 

and detaining the g<p|U, &c.: and they averred that af- 

terwards, at the next county court leffion the 20th of tora!n g to the 
<u v # . tenw and effedk 

April 1807, the defendant, Pell* levied her plaint in the ouhe condi- 
faid court againft the plaintiffs for the taking, See ; but inkling and”" 
notwithftanding fuch proceedings, the defendant Pell did ™ ^food de-* 
not profecuU her faid fuit in the faid condition , mentioned, [h"“h° defend- 

Mccording to the tenor , ejfetl) ^jjfent, and yeaning of the faid 


county court 
and there profr. 

CRte his fuit which he had there commenced againft the row plaintiff, and w.tich fuit 
wm Itdl depending and undetermined : and fuch plea is not avoided by replying that the 
dtftndant did not profecute his fuit ai> in the pica mentioned, but tuLolly abandtntd {be 
dome mnd that tbt /aid fuit u net fidl drftndwgi without /hewing how it was determined 
Mud ccafcd to depend. 

condition , 
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I g 10. audition, tut therein failed end made default; whereby tho 

■“—'” laid writing obligatory became forfeited, &c.j and the 

Drackrn* 

B«r«v fheriff afterwards, on the 16th November 1807, affigned 

KtTt. the fame, Sc 6. to the plaintiffs, according to the form of the 
ftatute, See.: and then they alleged non-payment, &c. 

Picas, 1 ft, that &e defendant Pell did appear at die 
iiext county court holden, &c. next after the making of 
the faid writing obligatory, and there profecute her fuit 
•which Jhe had there commenced againjl the now plaintiffs for 
the taking, &c. according to the form and effect of the 
faid condition. See. 2dly, That the defendant Pell, after 
the levying of her aforefaid plaint, did profecute her faid 
fuit in the faid condition mentioned, and which faid fat 
is Jlill depending and undetermined . The replication to 
both pleas, admitting that the defendant Pell did appear 
at the next county court, &c. and did there profecute her 
faid fuit as in the firft plea mentioned, alleged that after¬ 
wards, and wlnlft the faid fuit was depending in the faid 
county court, the defendant Pell did not profet uti her ftid 
fuit as in the faid plea is mentioned, but wholly abandoned 
the fame , and the faid fuit is not Jlill depending or undeler¬ 
mine J. 

To this the defendants demurred^ and aftigned for fpe- 
tial caufes, that the replication, fo far as it relates to the 
firft plea, admits that the defendant Pell performed the 
condition of the writing obligatory; and does not fiiew that 
the faid. fuit was legally determined *, or in what manner 
the defendant P. abandoned the fame *, or that the fame 
was difeontinue^ by her; dV that any judgment of non 
pros, or otherwife, was given therein againft her In the 
county court. 

Tates, 
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T<iies was to have fupported the demurrer, but the Court 
dehred to hear 

Courtlope contra; who abandoned,the replication, upon 
a ftrojig intimation of the opinion of the Court that it 
could not be maintained, as not fh®wing how the fuit 
once pending was determined. But lie contended that 
the pleas were bad, inafmuch as they did not (hew that 
the fuit had been profu uteri with effeH^ according to the 
condition of the bond: and that it lay upon the defend¬ 
ants to (hew that, in order to get rid of their obligation. 
If a party undertake to convey an eftale, it is not enough 
to Hate generally that he has conveyed it, but he mufb 
fliew by what deed he conveyed it (<7). Jf he engage to 
difeharge an obligation, he cannot plead gcnaally that he 
did difeham it, but he mull fhew how. So here, it is not 
feflicient to ftate that the defendant Pell did profecute 
her fuit and that it is ftill depending, but the plea fiiould 
have fet forth how far it was piofccuted, or at leaft that 
it w r as profecuted nuih cffiCl, [id Blanc J. What is pro¬ 
tecting 7 nth effeCl: wh<*t elfe&an it mean than tint it 
was profecuted to judgment? But here it is fliewn by 
the pleas that the fait profecuted, but that it Is Hill 
depending. BajLy J. The fuit being averred to be ftill 
depending, if the plaiutnis recover in this action, the de¬ 
ft ndants may afterwuds r, eo\tr on the replevin bond.] 
He refen od to Morgan \. G. ijfuh (b), that the plstintiff 
In low mult profecute the iuit to a fuccefsful dtcifion, 
ojheruife it is no compliance with the |pndition of the 
ic pLvijj. l ond : and alfo to Laiu v. Fou'k (c), Dias V. 


18XO. 


Bracks)** 

BVIT 

1 lUt 


(/i^ Vidt Pi d v. Ntwfam, Yttv. 44* and 5 Bar. jiti . 41®* 
V) 7 M»d* 381. (c) Cemle. *28. 


• Freeman^ 
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^ >Sioi JFrtmeu (•)» C&0?r t. i’rcs (*), ■ and 1 fiW.'jftfc’fJy. 
*‘f***?«#»- i z Bac.Abr ,. 4^5. K*^ which collet stH* cCes 

* - * **|* upon recognizances to prosecute yvrits of efror withdflfefi : 

* and 5 Bqc, Abr. 410, 411. wli^h lays dowta ,tbe rules 

of^eading and collects the cafes, that where covenants 
are to do a matteUjbf law, performance mud; he pleaded 
fpecially ; becaufe, being matter of law, it oilght to be 
, exhibited to the Court who arc judge* of the* law, to fee 
if it be well performed, and not to the jury, who are 
judges of the faffc only. And fo where the covenants 
are matters of record, the performance muil be {hewn 
fpecially ; becaufe it njuft appear to be done by the 
record, and is not to be tried by the jury on the general 
ifiue. * 

l,ord Eixsnborough C. J. This is an a^km on a 

«r 

replevin bond, which is conditioned to profecute the fuit in 
the Iheriff’s court with effe& j and the breach aiGgned is 
that the defendant did not profecute her fuit below accord¬ 
ing to the tenor and efFedfc t>f the condition, but therein 
failed and made defauM^^The defendant pleads that {he did 
appear at the next county court,* and did there profecute 
her fuit according to the fo*rn 45 r|^ cffe£l of the condition, 
and alfo that that fuitds Hill depending and undetermined. 
What more had {he to allege in order to fave the condi- 
tion of the bond, unlefs it were {hewn in reply that the 
fuit*,,was legally at an end. The general principle of 
pleading is that wherfi a party relies on a varying Hate of 
things from that which‘has been {hewn to have exifted 
on the other Ifde, it is incumbent upon him to fhdW the 
variation. Here the fuit (hewn by the defendant to'have 

JL > 

(*) 5 Term Rrp. 19 $. {b) & Sid, > 94 * 

'been 



Yfiln of gedrge in. , 

been inflituted and profecuted by her, and to Be ftill 
landing and undetermined 5 we muft prefume th&things 
In the fame ftate, and that the fuit is ftill continu- 

% <K 

ing, unlefs the contrary* be fliewn: it lay therefore upon 
the plaintiffs to (hew that it was legally deteminedfYo as- 
to eftabliih the breach alleged, that^ft was not profecuted 
with effe£l. The plaintiffs have indeed replied that the 
defendant did not profecute but wholly abandoned the 
fuit; but I do not know what is meant in legal under*, 
(landing by abandoning a fuit: and though it be alfo 
added that the fuit is not ftill depending or undeter¬ 
mined ; yet the plaintiffs fhould have fhewn hoW it 
ceafed to depend ; and not having done that, the repli¬ 
cation is open to the objections dated upon fpecial de¬ 
murrer. 


5*9' 


l8lO. 

*** K_ 

Bsacksb- 

4pU*0 

PlU* 


Per Curiam , Judgment for the Defendants. 


Doi, on the feveral Demifes of the Earl and Coun- 
tefs of CholmondeleYj tagainft Maxey. 




JN ejectment for a moiety of a certain real eftate in Where atefta- 
the parifh of Sivinjffead in the county of Lincoln , hb r«U eftate, 
which was tried before Bayley J. at Lincoln , a verdiCt was hi«° 

. family for life, 

and then tofeve- 

ral of the junior branches, in function, to each for life,. with remainder to his firft and 
other funs in tail male, with the ultimate remainder to bis man right bars ; and then devifed 
his eftate at 5 to fome, by name, of the junior branches, but not to all of thofe to whom 
he had devifed the fit ft eftate, and varying the order of fucceffion, toeachfoi life, with 
remainder to his fiTft and other fons in tail male} and then devifed that* 4 for default of fuch 
«« jflTut,” die eftate at S fhould go “ to fuch pt.rfqa and perfons, and for fuch eftate and 
<* eftatet as fhould at that time" (4 t* on the death of the laft tenant for life named with, 
out iflue male) ** and from time to time afterwards be entitled to the reft of his real eftate 
by virtue of mud under bis uadi held thar the ultimate remainder in fee of the eftate at 
& vefted by jfejrent in the perfon who was the teft a tor'1 bar at the time of bis death , and did not 
remain in contingency under the will till the death of the laft tenant for Ute without iflue 
male who was named in the devife of chat eftate^ 

G<i 


Vo l XU. 


taken 
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Dor, 
LeflVe of 
iThc Earl and 
Counted of 
CAormonoi* 

t*Y 


agatnfi 


B&axby. 


taken for the plaintiff, fubje& to the opinion of the Court 
on the following cafe. 

The ifon. Albemarle Bertie beiAg feifed in fee of the 
feveral eftates hereinafter ftatcd, hp his will of the 19th 
of OBober 174f, duly executed and attcfted, devifed m/ZIus- 
lands, tenements, and hereditaments in the county of Lin¬ 
coln , to his nephew the Duke of Ancajler for life, charged 
with feveral annuities*, remainder, as to one mouty , (<\ t ipt 
the ejlate at Swinftead) charged with half the annuities, to 
the teftator ’9 nephew I>ord Vere Bertie for life; remainder 
(with like charges and exception)to truftees to preferve con¬ 
tingent remainders; remainder to the firft and other fons 
©f Lord Vtre in tail male. And as to the other moiety , after 
the eleceafe of the faid Duke (except his ejlate at Swinltead) 
to his nephew Lord Montagu Bertie for life, charged with 
the other moiety of the annuities; remainder (except 
Swinjhad) to truftees, &c.; remainder to the firft and 
other fons of Lord Montagu in tail male. And on 
failure of fuch iffue male of either Ld. Vere or Ld. Mon- 
tagu } the teftator devifed the moiety of him who fhould 
firft die without iffue male, to Lord Broivnlow Bertie 
(youngeft fon of the faid Duke) for life, (charged as be¬ 
fore) ; remainder to truftees, &c.; remainder as to the 
faid moiety, charged as aforefaicl, to the fiift and other 
■ r ins of Jid. Broivnlow in tail male : but in cafe of the 
failure of iffue male of both Ld. Fere and Ld. Mon¬ 
tagu, the teftator devifed the other moiety of the one 
who fhould laft die'without iffue male, to Ld. Brwvn/ow 
Bertie for life, (charged as aforefaid) j remainder to the 
truftees, 8 c c.; remainder to the firft and other fons of 
Ld. Brownlonv in tail male. But in cafe Ld. Brotunlow 
Strtte fhould die in the lifetime of either Ld. Vere or Ld. 

Montage 
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Montagu Bertie, and leave no iflue male, and only one 
*>f them, Ld. Vwe or |Ld. Montagu , (hould hajje iflue 
male, then the teftator deyifed his whole real eftate 
{except Swinftcad) to fitch of them, Ld. Vere and Ld. 
Montagu , who (hould have iflue male then living, for his 
life, (charged as before); remainder to truftces, &c.; re¬ 
mainder to the firft and other fons of fuch of them, L(J. 
V ere and Ld. Montagu , as (hould have iflue male as afore- 
faid, in tail male. And on failure of iflue male by Ld. 
Viere and Ld. Montagu and Ld. Bt ownlow Bertie , he de- 
vifed all his faid real eftate ( except Swinftcad) charged as 
aforefaid, to Ld. Albemarle Bertie , (fecond fon of the faid 
Duke of Antajler) for life, charged as aforefaid ; remain¬ 
der to truftees, &c. *, remainder to the firft and other fons 
of Ld. Albemarle in tail male ; and for default of fuch iflue 
then to Peregrine Marquis of Lindfy (deleft fon of the faid 
Duke) for life; remainder to truftees, &c.; remainder to 
the fecond fon of the body of the Marquis, and to the heirs 
male of the body of fuch fecond fon; and for default of fuch 
iflue to the third and other the younger 1 fons of the body o£ 
the Marquis lucceflively in tail male; remainder as to all 
the premifes to his (the teftatofL) own right heirs for ever* 
And the teftator devifed to Ld. Albemarle Bertie , after the 
death of the faid Duke, all his eftate, lands, &c. at Swin - 
{lead for life; remainder to truftces, &c.; remainder to 
his firft and other fons in tall male; remainder to Ld. 
Montagu Bertie for life, fans wafte; remainder to 
truftees, &c.; remainder to his firft and other fons in 
taif male; remainder to Ld. Brownlow Bertie for life, 
farts wafte; remainder to truftees, &c.; remainder to 
his firft and other fons in tail male: and for default of 
fuch Iflue the teftator devifed the eftate at Swiujlead to 
futhJ>*rfott and perfons , and for futh ejlate and efates, as 

Qq 2 Jhould 
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A^4 the will contained h pJbvif© tfiat in cafe t$i£ 
Albmpfk Bertje <ar the heirs male *4 bis body ihoiild ever 


be X^flqsj^f fto$af*r t tjicn anAfrohi thenceforth the fai<t* 
devife«of his eftate at Swinflead to Ld. Albemarle Bertie*. 
and t;o hia hr ft. and other tom in tail male, fhould cea& 
and he void j and in fuch cafe, and from thenceforth, the 
teftafor devifed all his faid eftate at Swinjhad unto the 
next perjon and perfins, fever ally and fuccrjfrvely, in remain** 


der one after another , qnd for fuch efatc and ejhttes % aV 
Jhottld AT T ha T time, and from time to tint? be entitled 
thereto by virtue of the feveral ethe* limitations in that hit f 
will) as in cafe Lord Albemarle Bertie •mere then nBuaily 
dead , without ijfte m#lfy -And the teftator gave- feveral 
annuities^ therein mentioned, and appointed his nephew: v 
the D$ke of Ancajlcr foie executor of his will. By a 
codicil to his will, dated 4th Jan. 1741, the teftator, 
after noticing the death of the Duke his nephew* ap-' 
pointed his nephews Ld. Vere and Ld. Montagu Bertie 
hift executors. * 

On the teftator’s death Ath Feb. 1741, the will and co¬ 


dicil were proved by Ld* Vere alone* Ld. Albemarle died 
May u$ljh, I f 6 $?without having evtft been married \ and 
Ld. ied ^?tji Dec. 175 3, without having ever - 

had any male MTue; and Ld* Vere died *3lh Sept. 1768,* 
without levying any male iffue him Surviving* .Upon. the * 
death of Ld. Vere f id. BrmunJow entered into pofTeffton. 
of all the devifed efUtes, including the Switiftead eftate, 
and upon the d^atb of Duke Robert in .1779 became 1 ' 
Duke of Ancajlcr* Peregrine Duke x£Asncnfter t osftedtfft'* 
die faid wift Marquis of Lindfey , and who w M the hCrr > 
at tempi the teftator, by hit will dated 1 ith Jah. 177^/' 

deVife# 
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devifed to his wife Mary Duchefs of l Aficaftet k$&to if !#•* 

tfin other perfeos all tys lands, See., not in iettfemcife *Tj™ 

a$d ail hU real eftate, freehold an^ copyhold, andkl$ 4 iW lift##?" * 

» r \ 4 ' v The {aSjtil 

pcrfousu eftate, &c., in tmft to apd for his fon Robert Coum«Vm# 
h^rqnis of Lindjey, his heirs and a {Tigris for ever, fubje$' ^"^Jr*** 
to the payment of debts, funeral expences, and legacies,' Max it. 

And in addition to^he portion of 5O00/. each' to 
his two daughters Prlfcilla Barbara Elizabeth Bertie , and 
Gtfrgiaua Charlotte Bertie, provided by a <51 of parliament, 
he directed 5000/. more to be paid to each at their ages 
of 18 years, or days of marriage. And in cafe his fon 
Robert Marquis of Lindfey fhould die before he attained" 
the age of 21, and without ifliie, and the faid teftator* 
fhould leave no other fon, he devifed all his real eftates 
to his two daughters, as tenants in common, and t6 the 

heirs of their bodies; fubje£t to the payment of his 

* 

debts, &c.; and in default of fuch iflue, he gave tht* 
whole of his faid eftates, fubjeft as aforefaid, to his wife 
in fee, and appointed her foie executrix* Peregrioe 
Duke of Ancajler died on Ahe nth of Attgujl 1778* 
leaving his only fon Robert Marqms of Lindjay his heir 
at law, who upon hi! deceafe became Duke of Ancajler, 
and his faid two daughters* him furvivmg. Duke Robert 
having attained the age of 21, and being the heir at law 
of Albemarle Bertie , the fiTft teftator, by his will of the 
29th of May 1779, after giving his leasehold houfe in 
B/rkiley-fquare and fome furniture to the duchefs, his mo¬ 
ther *aa to aU the reft and refulue of his perfonal and real 
eftate, by virtue of all powers and authorities to him apper¬ 
taining, he devifed the fame in manner thetein mentioned. 

And then the cafe fet out £0 much of the will of Duke 
Robert, (which was fet out for another purpofe in the for- 

Qq 3 ma 
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|8ia. . rner cafe of Doe, on ibe Darnife oftfhe Earl and Countcfi of 

— Cbolmpndeley v. Weatherly, 11 Eajl , 323.) as Ihewcd that 
Leffc^ of the eftates ip queftion, including the Swinfead eftate by 
C«?untdl 0'/ name, were devifed ty his grace, (if it were competent 
f° r him to do fo) to his filler the now Lady Willoughby de 
Maxrv Erejby for life, and to her fons and daughters fucceflively 
in tail male, in ftridt fcttlement, with^remainder to his 
Other lifter, the now Countefs of Chclmondeley , for life, 
with remainder to her fons and daughters fucceflively in 
tail male; remainder to his own right heirs for ever. 
The cafe then ftated the death of Duke Robert on the 8th 
of July 1779, without having ever been married ; leaving 
the Lady Prifcilla (now Baronefs Willoughby of Erejby) 
and the Lady Gcorgiana (now Countefs of Chol\nondeley), 
his lifters and co-heireffes at law him furviving, who are 
alfo the heirs at law of Albemarle Bertie , the firlt named 


teftator; and Lord Bronvnlow Bertie thereupon became 

* 

Duke of Ancajler, and died in February 1809, without 
having ever had any male iffuc. The cafe alfo ftated the 
death of Lord Robert Bertie on the 10th of Man h 17821 
who was mentioned in the will of Duke Robert , without 
ever having had any iffuc male. The queftion referved wa$, 
whether the plaintiff were entitled to recover the moiety of 
the Swinjlead eftate in the declaration mentioned; Lady 
Willoughby and Lady Cbolmondelty being the heireffes at 
law of thjC Hon. Albemarle Bertie , the firft teftator, at the 
time <^f the death of Brownlow Duke of Ancader without 
iffue j or whether the remainder of the whole of the 
faid eftate veiled in Duke Peregrine , as his heir at law at 
the time of the deccafe of Albemarle Bertie, and puffed 
under the will of Duke Peregrine and that of Duke Robert 
to Lady Willoughby, 

Searlett v 
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Scarlett for the plaiittifF ftated the queftionin fubftanqe 18 ID. 

to be, whether Duke Peregrine or Duke R albert oiAncafter ^ 

had a veiled remainder in the eflat^ at Swinftead: if either Lcflea of 

of them had, it pafled under his will. Rut he ton T "coun^ft of 

tended, that the devife of the Swinftead eftate, upon the 

death of Lord Brownlonv Bl *-tie without iflue male, u to H ain fi 

’ Max^y* 

fueh perfon and perfons, and for fuch eftate and eftates 
as Ihould at that time and from time to time afterwards be 
entitled to the reft of the tcftatoi's real eftate by virtue of 
and under his will,” w as a contingent , and not a veiled re¬ 
mainder in the perfon who Ihould be fo entitled at the 
death of Lord Brownlow without iflue male. The tefta- 
tor, as to this eftate, departs from the order of fuccefflon 
eftablilhed as to the other. The perfon who was to take 
on failure of iflue male of Lord Brownlow could not be 
afeertained till the event took place : it is limited to the 
perfon who at that time Ihould be fo entitled to the other 
eftate and for fuch cllate,&c.', which is quite inconfiftent in 
the terms of it with the notion of an interell veiled before 
in any perfon. There were ftveral perfons who might 
be entilh d at the happening of that event: as if, on the 
death of Lord Brownlow without iflue male. Lord Vcre 
had been living, lie would have been entitled for Jiife, with 
fuccefltve remainders in tail male to his flrft and other 
fons ; or if Lord Vere had been dead, leaving a foil, that 
fon would have been entitled in tail male. But if the 
whole line had failed, then the next entitled would havq 
been fuch perfon as was then heir at law to Lord Brown- 
low Bertie . Now one of the flrft qualities of a contin¬ 
gent remainder is the uncertainty of the perfon who 13 to 
take under the particular description before the event hap¬ 
pens. [Lord Ellenborough C. J. Is it not the fame as if the 
telUtor had repeated the words of limitation to his own 

4 right 



£4*8%!» SRWm^SWlvT ■' 



Ubi.* 

Thk Earl and 
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rijht heiri^ Th»t ww# ^cpmlMm vfett he RW»*. 

by this defcriptjon: and he feenre to Ji»y# intended^ 

prevent the eftate from going to t{»e heir at law and being 

fwallowed ujf i^njthe <j,ukedom* a®, long as he<eould, *nd 

till he had exbaufted every other line. -He did not mean 

that the Swtnjlepd eftate ihould go in the fame line aah€ 

* * ^ 
had before chalked out for the other eftate ; for he begins 

wjth a different order of fucceflion. it [Lord Mltenfa- 

rough C. J. The fame perfons are to take, though in a 

different order; and after having carried the eftate 

through the particular perfons named, did he not intend 

by the concluding general words, that it Ihould perform 

* St \ 

tHe fame revolutions through the fame deferiptions of per¬ 
fons whom he had before mentioned for the other eftate ; 
only he appears to have gat tired of repeating the iame 
words. Bayley J. The plaintiff's argument is founded - 
upon a fuppofition that the teflator meant the two eftates 
to go different ways.] It is fo, until they were ultimately 
to unite on failure of the particular lines to which the 
Swtnflead eftate was limited. A vefted remainder 
jnuft veft either when the particular eftate is created, or 
at leaft before it expires; but if a remainder be made%o 
depend upon an eyent at the expiration of the particular 
eftate, that is a contingent remainder. ^Lord Ellenbo- 
rough C. J. Though the union of the eftates in poflef- 
lion was not to take effedfc till the death of Lord Brnm* 
low Bertie without riflue male, yet the remainder might 
veft before f ] It could not be ascertained till that time 
who was to take* Then if this remainder were contufe 
gent, the ultimate remainders muft alfo be contingent. 
And if the eftate were not conveyed away by the wills of 
Duke Peregrine and Duke Robert, the Countefs of CfaL 
momleUy and Lady Gtvydir would be the perfons entitled 

f « * 

to 



IN TbS£ 1 & 3 tie¥h ttki tV HI. 



totake %th®» the limitation *nt»e Ml & Lordaft&M^ 

the leftatdr,' * * ** 

- / * * * > ' 7 

t * I * 

1 (Da^f^ftontrl* 4 It !s Contended that the lutiitatldh ift 
queftion is si defcription of the perfon who is to/take die 
SHumftead eftate upon the death of Lord j Brawtdow Bertie g 
but a perfon who takes as right heir of the teftator (for 
under that defcrfption of perfon Lady CJiolmondeley muft 
take the moiety of Sivinftead, if at all,) does not take an-* 
<fer the will, but by defcent. It would haye been the 
fame under a deed. The whole of the real eftate, except¬ 
ing Sivinjlead, was limited after tlie deaths of Lord Vert, 
Lord Montagu , and Lord Bro t wnlo c w Bertie, and on 
failure of iffue male of all the three, to Lord Albemarle 


tit*. 


hriFtmm* % 

Cauntf&of , 


Ch o i, **«»*- 
aaytk 

*Uc*V. 


Bertie fdr life; remainder to his firft and other fons in 
tail male ; remainder to Peregrine Marquis of Lindfey for 
life? remainder to his fecond and other younger fons in 
tail male j remainder to the Ujlators oibn right heirs . Then 
he devifed the Swinjlead eftate fuccdlivfely to three of 
the perfons by name, and their firft and other fons in tail 


male, to whom the rehdue ot the eltate Jiad heen hrlt 
devifed, only in a different order pf fucceflion 5 namely, 
firft to Lord Albemarle, next to Lord Montagu, and then 
to Lord Brownlonv; and then follow the word* of re- 

t 

ference. Now fuppofing that the teftator had expreffed his 
meaning as to the § t winjlead eftate at length, Jnftead of 
by reference to the difpofitions of the other eftate in thp 
former part of the will, it would have flood thus; re¬ 
mainder to Lord Fere Bertie for life; remainder to truftees, 
gcc. ? remainder to his firft and other fons in tail male j 
xeSliindet to the Marquis of Lindfey for fife; remain¬ 
der to truftees, 8tc.; remainder to his fecond and other 


younger fons m tail male; with the ultimate remainder to 

the 
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i$fO. the teftator’s own right heirs ; in fwhich cafe there could 
have been no queftion but that fuch remainder would 

Lvfltw’of have veiled ^on his death iii*lho& heirs as*u|idifpofed of 
of d ■ by the will. But it i§ faid that the words at ihat time, an- 
CaotMONM- nexed to Lord Brownlow Bertie* % dying without iflue,vary 
the defeent of the ultimate eftate, and make it a contin- 

Uaht. 

gent remainder in the perfon or perfons who at the time 
of that event was or were the teflator’s heir at law. 
There ought however to be a ftrong intent {hewn to war¬ 
rant fuch a conftrudlion ; and no fuch intent appears. 
Suppofe Lord Albemarle Bertie had come to the duke¬ 
dom, were there to be two contingencies ? It is clear 
upon the provifo, that the teftator meant no more than to 
remove Lord Albemarle and his male ifiiie out of the or¬ 
der of limitations on his acceffion to the dukedom ; and 
he does nothing more as to the fubfequent limitations on 
failure of all the fpecial limitations expreffed. It is not; 
material to confider whether the remainders to Lord Vere 
and to his firft and other fons, and to Lord Lindfey and his 
fecond and other younger fons, were veftcd,or contingent; 
though itfeems they were vetted. [Bayley J. They were 
vefted as to thofe in effe; contingent as to thofe not in efle.3 
After the limitation to the duke, his nephew, the teftator 
wifhed fo keep his eftates in the male line, and not to have 
either of them joined with the dukedom while there were 
others of the family to take them : to keep Swinjlead fe¬ 
vered from the reft for a time; but afterwards his intention 
was that all ihould go together. The words at that time 
will not be inoperative by this conftruftion ; for they may 
referred to the perfons to whom he had before given 
the particular eftates; otherwife the following words, 
and from time to time , can have no operation; for the lat¬ 
ter words cannot refer to the death of Lord Brownlow 

without 
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without ilTuc. It W5|s not certain that the ultimate W- 
xnsunder would take effect in poffcflioii immediately '’on 
failure of iflue male l of Lord Brcnunlow s Lord fere 
might have left fons, and Duke Peregrine more fons than 
pne. hut there is one decifive reafon againft conftruing 
the ultimate remainder to be contingent; for the perfon 
to whom it is fuppofed to be limited muft be one who 
jtakes the reft of the teftator’s real eft ate under and by 
virtue of his •will. Now his right heirs cannot take his 
real eftate under his will: the remainder to them is un- 
difpofed of, and they take the reverb on by defeent. A 
limitation to the heirs of a third perfon may operate as a 
contingent remainder (a); but a limitation by deed or will 
to the right heirs of the grantor or devifor (he having no 
previous fiechold in the cafe of a deed) is only the old 
reverfion. And it is a* veiled intcreft notwithflanding 
jt may be preceded by contingent limitations to perfons 
not in elle, as the fee is not difpofed of {b). The plaintiff’s 
conftru&ion then fore cuts out of the will the words 
« by virtue of and under the v illy ’ and fubftitutes t( and. 
asfcb the reverfion in feo in Stvinfeady to fuch perfon who 
will be my heir at the death of Loid Bro^vnlurw without 
iffue male’*; which perfon would take nothing under the 
will in the reft of the eftate, and might be a* different 
perfon from him in whom the reverfion of the reft of the 
eftate not palling under the will might then be veiled: 
and this conftru&ion would go to disjoin the eftate* 
which the tcliator in thofe events meant to be joined. 


tBfo, 
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Scarlett , in reply, as to the contingency of the re¬ 
minder u to fuch perfon and perfons &c. as Ihould at 

(4) Vide Fiame'i Coot, Rem* 66 , 4th edit. (&) It, 33?. 
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isfeu? time &c. be'entitled 16 'the ifeft pf ^s, real 
put the Cafe, if die Hrhitationhad beeniq terms to jOnc of, 
the youhger fads of the Maquis \)f LinJfey t <* if* at that 
time he ,flioUld be entitled to the other eftate,** and/o, to, 
every other perfon whb might be fo entitled at that^im^ : r 
it could not be doubted but that it would be a contingent 
remainder ; for Lord Vere might be living at that tipie, 
and yet not entitled to take the other eftate under the * 
will. The defendant’s conftru£tion rejects the words at ^ 
that time, &c. \Le Blanc J. Muft not the words at that 
time have been implied, if they had not been infert^d 
The words are coupled with the right of pafleflion of the „ 
other eftate; and if he meant that the Swinjlead eftate ^ 
was not to veft in intereft till vefted in poffeftiptj re¬ 
united to the other eftate, he could not have ufed more 

* 

cffe&ual words. [Bayley J. But how is it fliewp that ♦ 
Lady Willoughby and Lady Cholmondeley would take the 1 ; 
reft of the eftate under the will It, muft be admitted 

that they would take by defeeht , that being their better 
title: but ft ill, where the queftion is upon the intention'*' 
of the teftator, if the intent appear that the heir ihould 
take at a certain time and in a certain event, the argu* * 
ment is not affe&ed by that confederation 5 for the rule 
of law would not alter the teftator’s intention, which 
was that the heir at law fliould not take an immediate 

v 

vefted intereft, but that it ihould be fufpended and con¬ 
tingent till the death of Lord Brownlow Bertie without 
iifue. In Doe v. Saunders (a) z devife of the reverfion of 
a certain eftate to the teftator’s right heirs, though they 
would ft ill* take by defeent, was held operative to (hew 
his intention that fuch reverfion ihould not pafs by a 


(«) Csvty. 420 . 


devife 
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devife of tWe refldue of his real eft ate to another in fee. 
Spppofe the devife had^beep to the heir tft a ftranger^ 
would it riot have been the perfon who was heir at the 
time' whet\ the eftat^ w*s.ts|^o over ? [Jft *yty J, That 
would have been, the fan^e thjpg, If the devife over had 
been xff &e heir of A, who was the© living, and A* then 
had a loh who would, have tak$p under that de&riptiop, 
as a deferiptio perfonae (a ); and that fop had died before 
Lotd Broivnloav Bertie \ the perfon who would take UUpp 
Lord Broivnloufs death as the heir of AJ& fon would 
take by defeent, and not as a purchafer under the will.3 

* 

Lord Ellenborough C. J. Upon the conftrudlion 
of this will I have not been able to form any doubt: it; 
has always prefenled to my mind one clear, diftipft, 
and very intelligible purpofe. The teftator, having feve- 
ral eftates, firft difpofes of all bui Snvinftead, and gives 
* thfon fucceflively to the Duke of Ancafter, for life; and 
then in moieties to Ld. V rrc and Ld. Montagu Bertie for 
life, aftd to their fevetal firft and other (on? in tail male; 
refnainder as to each refpe&ive moiety to Ld. BrownJoio 
Bertie For life, and to his firft and other fons in tail male : 
but m cafe Ld. Broaunlctu fhould die in the lifetime of 
Xdi Vere or Ld. Montagu without iflue male, and only 
Ld. Verc or Ld. Montagu ftiould have iflue male, then 
the whole of the other eftates, except Sivinjiead , was to 
go to which evei of them, Ld. Vere> or Ld. Montagu , 
fhould have iflue male then living, for life; remainder to 
his* fitft and other fons in tail male : and on failure of 
iflue of all the three, Ld. Fere, Ld. Montagu and Ld. 
Brinson low, he devifed the whole of the other real eftates, 
except S'winfteai, to Ld. Albemarle Bertie for life, and to 
* ‘ 

(#) Vide Bartlett V. Durdattt, % Vtntr, 31 x and Darbiftn T. Beaumont, 
t Pr. fPm. *aj. 
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his firft and other fons in tail male; remainder to Peregrttot 
Msfrqtiis of Lindfey for life, and toyhis fecond and other 
younger fons in tail male *, with the ultimate remainder 
to the teftator’s own right hJhOl foil ever: which hatter it 
was unnecefTary for hifh to devife, for it remained not¬ 
withstanding in him as*an undifpofed reverfion, and de- 
feended to his own right heirs. Then with refpeft to 
Swinjlead he adopts a different courfe : after the death of 
thestDuhe, he firft takes Ld. Albemaile and his fons, next 
Ld. Montagu and his fons, and then Ld. Brownlow and 
his fons ; and then he directs that, on failure of male ifTue 
of Ld. Brownlow , that eflate fhall go “ to fuch perfon 
and perfons, and for fuch eflate and eftates, as fhould at 
that time and from time to time afterwards be entitled to 
the reft of his real eflate by virtue of and under his vsillP 
Who then are thofe perfons who might be entitled to the? 
reft of his real eflate under liis will ? Ld. Albemarle and 
Ld. Montagu, and their male ilfue, had preceded Ld* 
Brownlow in the limitations of the eflate : and there re¬ 
mained, of thofe mentioned in the firft devife, the Marquis 
of Lindfey and his younger fons : therefore, as verba relata 
hoc maxime opeiantur per referentiam, ut in eh inefle vi-* 
dentur(a); it is the fame as if he had repeated the fame limi* 
tations as in the former devife. But he fays nothing of the 
reverfion in fee in hwinJUad, and therefore it would go, as 
in the devife of the former eflate is expreffed, to his own 
right heirs. And the/mly operation of fuch a devife in 
terms is lo exclude a conclufion that any other perfon 
was intended to take it; for certainly his heirs would 
take by defeent and not by the will. The terms of re¬ 
ference amount to no more than if the teftator had faid 
—without further fpecification, let Swinftead eft ate go 
after failure of ifTue of Ld. Brownlow in the fame manner 


at 
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the reft of the eftate has been before limited. It feems 
therefore clear, that this, reverfion, which was undifpofed 
of by the will, defcended to and veiled in intereft in Pe¬ 
regrine Duke of Ancajler * as Sjfreir at law, and from him 
paHed to Duke Robert; and that on the exbauftion of the 
line of Ld. Brownlow Bertie, who had become Duke of 
Ancafler, it was well veiled under the will of Duke Robert 
in Lady Willoughby . 
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Grose J. declared himfclf of the fame opinion. 


Le Blanc J. By the firft part of the w ill the real 
property, excepting the $%vtnjlead eftate, is given to the 
feveral perfons of the family and to their firft and other 
fons in tail male, in the order enumerated, with the ulti¬ 
mate remainder to the devifor’s own right heirs. Then 
as to the Sivinjltad eftate, having limited it to fome of the 
perfons before named, though m a different order, he de- 
vifcs it on failure of male iffiie of Ld. Btowtilow , in ge¬ 
neral terms of reference, to “ fuch perfon and perfons, 
and for fuch eftate and eftates, as Ihould at that time, and 
from time to time afteiwards be entitled to the reft of his 
real eftate by virtue of and under his will.” The argu¬ 
ment is, that the words at that time operate upon all the 
perfons who might take the other eftates, including*the de- 
yifoi’s own right heir*, and that his heir would take under 
the will. Now fuppofmg the devifor to have contem¬ 
plated that his heir would take the ultimate remainder in 
fee under the devife in the firft part of his will, it would 
ilill be the fame in this cafe; for the ultimate remainder 
in fee would ftill veft on his death in the fame perfon 
who was then his heir at law. But I confidcr that his 
meaning, in adverting in the fecond part to the perfon 

g and 
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and perfons who fhould at that time be entitled* to Hut 
reft of his eft ate, was with reference only to the parties 
lar perfons of his family whawere before enumerated t 
and then the ultimate remainder would ft ill go to the de* 
vifor’s own right heirs, and that would veft in the peribw 
who was right heir at the time of the devifor’s own deaths 
and it ♦would veil by defcent. 

^ayley J. It is a fettled rule not to read a limitation 
in a will as being a contingent remainder, unlefe fuch 
appears clearly to have been the intention of the teftator j 
but if it will admit of being confidered as a vefted re* 
mainder, the Court will always read it as fuch; becaufe a 
contingent remainder is always liable to be defeated, and 
the intention of the teftator thereby fruftrated. Now 
an ultimate remainder to a perfon’s own right heirs looks 
to nobody in particular, and is generally confidered as 
merely leaving the remainder of the eftate in the teftator, 
for the purpofe of defeent; and fuch probably was the 
actual intention of this teftator ort the limitation of jhe 
firft eftate in the will: but if he did look to any perfon 
in particular, it would only be to the perfon who would 
be his heir at the time of his death. Then it is hot tikely, 
if he looked to his next immediate heir in the firft claufe, 

t c 

that he ihould be looking in the claufe in queftion tq 
fuch perfon as would be his heir at the time of the death 
not merely of Ld. Brownlow but of Ld. Bronvntow 

Bertie •without male tjjite; which is looking to an in defi¬ 
nite period; for the remainder to fuch perfon and per¬ 
fons, &c. is not-limited for default of ifiue at Ld. Browtt- 
Iciifs death, but for default of ilfue male of his firft and 
other fons. It is not likely that the teftator (hould have- 
looked to fo indefinite a period for the veiling of tin* 

k 6 remainder. 
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jwfciatodfcfJ ; ; The other eftkte had beeri^before limited" to 
fitcceflively for life, with fucceflive eftafes 
Jt^aS Male tt> their foris’; g i d Vhen IM teffetof, ih de- . 
W&lg^lhitf effete kt ^kaifi/fe ^after |Utrmrtg fttrtie df rhofe 
gave It; on Mure of the ifTue maid of Lord' 
Bvoaimhnv, to fuch perfon and petfons as fhould at that' 
time be entitled to the reft of the eft ate under his will, he* 
was looking to the eftates for lives and in tail which he 
had devifed in the feft of the property, and was not pwt 
bably looking further. But he could not be tontemplat- 
ing the leflor of the plaintiff; for if he meant any par¬ 
ticular perfon by the defignation of his own right heirs, 
it mtift be taken to be the perfon who would be his right 1 
heir at the time of his death. 
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Poftea to the Defendant, 


Sorster. and Another avain/i Surtees and Other?* Friday, 

* y July 6th. 


r j£ , HE plaintiffs declared in aflumpfit, and ftated tliat, 
before the making of the promife by the defendants 
aftermentioned, the plaintiffs were bankers at Carlijle , and , 
the defendants were bankers at NevucafUe-ttpon-Tyne ; and 
that it was the ufage and practice agreed upon between, 
them for their mutual accommodation and advantage,, 
that the plaintiffs fhould weekly on Saturday forward to 


Where by agree- 
ment between 
the plaintiffs, 
hankers at Car « 
lijle, and the de¬ 
fendants, bank¬ 
ers at Nrweaftls t 
tire plaintiffs 
were weekly to 
fend to the de¬ 
fendants all 
their own notes 
and the notes of 


certain other banking houfes j and the defendants were in exchange to return to the plaintiffs 
their own notes and the notes of ceitain other bankers, and the deficiency, if any, was to 
h« made up by a bill drawn by the defoliants in favour of the plaintiffs at a certain date ; 
held that the notes fe fent by the plaintiffs to the defendants conftituud a debt againft them, 
which the defendants might pay by a return of holes accbrditlg to the agreement, but if they 
made no fuch return, or a fhort return, and gave no kill for the balance, fuch balance re- 
fnatned a* a debt againft them, which was proveable by fire plaintiffs under a enmmiflion of 
bankrupt iffued againft the defendsnts, on an aft of bankruptcy committed after the time 
When the bill for the balance, if dravVn, would have been due and payable ; and that the 
plaintiffs could not maintain an a£Uon to n cover damages as lor a breach of contraft againft 
the defendants who had obtained their certificates. 
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the defendants for their ufe all t the bank notes ilTued 
payable on demand by the defendlnts as fuch bankers, or 
by any other banking houfe in NeweaJIU-upon-Tyne, Nor¬ 
thumberland, (Durham, Yorkjnlre, or Berwick-upon-Tweed\ 
which fhould in the week next preceding fuch Saturday , 
or on that day, have come to the plaintiffs* poffefBon; 
and that the defendants, having received fuch notes, 
fhould on or before Friday weekly forward to the plain* 
M for their ufe all the bank notes iffued payable on de¬ 
mand by the plaintiffs as fuch bankers, or by any other 
bankers carrying on that butinefs in Cumberland or Weft - 
moreland, which fhould on fuch Fr.da), or other earlier 
day of forwarding the fame, be in the defendants* poffef- 
fion: and if on fuch Friday or earlier day the bank notes 
fo to be forwarded by the defendants^ to the plaintiffs for 
their ufe fhould amount to a lefs fum than the bank notes 
forwarded on the Saturday next preceding to and received 
by the defendants for their ufe, deducing from fuch 
amount any fums for which the plaintiffs might have or 
had, in fiating their account on fuch Satin day with the 
defendants, made themfclves debtors to the defendants as 
hereafter mentioned, there was a further ufage and 
practice agreed upon and obfeived as aforefaid, for the 
ends aforefaid, that the defendants fhould together with 
the laft-mentioned bank notes, if any, on fuch Friday or 
earlier day to be forwarded, and iorw arded by them as 
aforefaid, forward *to the plaintiffs a bill of exchange 
drawn by the defendants upon any banker in London , for 
payment of the difference between the refpedlive amounts, 
to the plaintiffs or their order, or to the order of the 
plaintiffs in 20 days after date; fuch bill being dated on 
the Tuefday preceding fuch Friday: or if no fuch bank 
notes were on fuch Friday or earlier day in the defend* 

ants’ 
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ants’ poflefiion, to forjward to the plaintiffs on fuch Friday 
or other earlier day, another bill of exchange drawn and 
dated as aforefaid for jhe g^yment of die amount of the 
’ bank notes forwarded on the Saturday next preceding by 
the plaintiffs to the defendants, deducing as aforefaid: 
and if the bank notes forwarded on any Friday or earlier 
day by the defendants to the plaintiffs were for a larger 
amount than the bank notes forwarded * on the Saturday 
next preceding by the plaintiffs to the defendants, dedtf&- 
Ing as aforefaid, then there yas a further ufage and prac¬ 
tice agreed upon and obferved as aforefaid, for the ends 
aforefaid, that the phintifls fliould in Hating their ac¬ 
count on the Saturday next following with the defendants 
in refpe£fc of the brink notes by them on fuch Saturday 
forwarded to the defendants, make thcmfelves debtois to 
the defendants for the difference of the amounts ; or, if 
that difference fhould exceed the amount of the lafl men¬ 
tioned notes, to forward, together with thofj notes, to 
the defendants a hill drawn by the plaintiffs upon any 
bankers in London for payment of the excefs to the de¬ 
fendants or their order, 01 to the order of the defendants 
ill 20 days after date; fuch bill being dated on that Sa¬ 
turday. And then the count proceeded, that on the 25th 
of June 1803, in confederation that the plairytiffs (not 
being made nor being debtors to the defendants for any 
■ difference o^otherwlfe howfoe\cr In refpe£t of bank notes 
by the defendants on the Ft uhty or other day next pre¬ 
ceding, or at any other time forwarded, according to the 
ufage and practice aforefaid, to the plaintiffs for their 
ufe, or in any other manner,) at the defendants’ requefl 
had, according to the ufage aforefaid (inter aha) for¬ 
warded to the defendants on that day, being Saturday^ 
for their ufe, divers bank notes iffiied by the defendants 
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for payment on demand of divers fums amounting, fc6 
wit, to 500/., alfo other bank notes, &c., (mentioning the 
amount of bank notes of different bankers falling within 
the defcripticn agreed upoiQ which faid fums collec- 

f 

tively amounted to 1984/. 17/. od ., being all that in 
tlie week preceding had come to the plaintiffs* poflef- 
fion; and that the defendants had received the fame; 
the defendants promifed in return, according to the ufage 
albrefaid, to forward on or before the Friday then next to 
the plaintiffs, for their ufe, all the bank notes iffued pay¬ 
able on demand by the plaintiffs, as bankers, or by any other 
hankers in Cumberland and Wejlmoreland or either of them, 
which fhould then be in the defendants* pofTcffxon ; or if 
the fame fhould not be payable for fums amounting to 
1984/. 17>r. o^., to forward on fuen Friday or other earlier 
day, together with fuch notes, if any, to the plaintiffs, a 
bill drawn by the defendants upon bankers in London for 
payment of the difference between the amount and the 
1984/. 17 s. o d. to the plaintiffs or their order, or to the 
order of the plaintiffs 20 days after date, the fame being 
dated on the Tuefday preceding the Friday ; or if no fuch 
hank notes fhould be in the defendants* poffeflion, to for¬ 
ward on the fame Friday or other earlier day to the plain¬ 
tiffs a bill drawn and dated as lalt aforefaid for the faid 
1984/. 171. cd. And then it alleged, as a breach, that 
although on or before fuch Friday divers bank notes as laft 

•aforefaid were in the defendants’ pofTcffion, yet the de- 

/ 

fendants did not nor would on or before that Friday or af¬ 
terwards forward to the plaintiffs, or to any other for 
their ufe, all thofe bank notes or any part thereof, or any 
other bank notes, or a bill for the faid 1984/. 17/. od. or 
any part thereof. There was another fpecial count lay¬ 
ing the promife more Ihortly j and other commoa counts 

upoa 
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tlpoiVaii indebitati afiiynpferunt for money paid, money 
had anil received, and upon an account ftated. To all 
which the defendants * pleaded, i ft, the general iflue; 
2 dly, that afteT the making of the promifes m the declara¬ 
tion mentioned, and before the exhibiting of the plaintiff 7 * 
bill, to wit, on the i ft of June 18 o6, the defendants be¬ 
came bankrupts, within the ftatutes, &c. $ and that th« 
feveral caufes of affion accrued to the plaintiffs before 
the faid bankruptcy ; 3dly, the defendants pleaded a fpe- 
cial plea of their bankruptcy, in which it was aveired, 
that after the caufes of a£hon ftated in the declaration, 
and after the expiration of 20 days and 3 days from the 
times mentioned in the 1 ft and 2d counts to have been 
appointed for dates of the bills of exchange therein men¬ 
tioned, and which were to be forwarded by the defendant* 
as therein mentioned, and after the times when thofe bills 
of exchange according to their tenor and effe£l would have 
been due and payable, the defendants became and were 
bankrupts within the intent and meaning of the ftatutes, 
&c.; and fo proceeded to lhcw by formal averments that 
they became bankrupts, and obtained their certificates: 
concluding that the caufes of a&ion accrued to the plaintiff* 
againft the defendants before the time, and more than 23 
days before the time, when they fo became bankrupts * 
as aforefaid. To thefc fpccial pleas the plaintiffs demurred 
generally. 

This cafe firft came on to be argued in the laft term, 
before the laft fpecial plea of bankruptcy was added. 
But when in the courfe of the argument upon the ge¬ 
neral queftion, whether the plaintiff's could wave their 
claim as for a debt arifing upon the contrafl, and lue 
fojr damages as for a tort in the breach o’* it, .md thus 
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avoid the efie£l of the defendants’ certificates, ftref? was 
Jaid upon its not appearing diflin&ly but that thl bank¬ 
ruptcy might have happened, befqre the expiration of the 
20 days and*3 days pf g r ace, for which the bill for the 
weekly difference was to be given 5 during which time 
the defendants might be confidered as entitled to a credit 
fub modo *, (though it was obferved that the general plea 
of bankruptcy flated the caufcs of action to have accrued 
to the plaintiffs before the bankruptcy of the defendants:) 
the Court, to avoid all doubt, gave leave to amend by 
adding the fpecial plea of bankruptcy which was war¬ 
ranted by the fa£ls of the cafe. It now came on to be 
argued diftin&ly upon the general queftion. 


Holroyd for the plaintiffs contended that the breach of 
contract fet forth in the declaration, for which they 
fought to recover a compenfation in damages, did not 
conftitutc a debt proveable under the defendants’ commif- 
fion at, the time of their bankruptcy. But that though 
the plaintiffs might have treated their claim as a debt j 
yet this was one of the many cafes where the party has 
an option to wave his claim as a debt, and proceed to re¬ 
cover the amount in damages, as for a tort: like as in 
Coodiitk v. North («), where a plea of bankruptcy and 
certificate was held to be no bar to an a£lion of trefpafs 
for mefne profits; though it was admitted that it would 
have been to an action for ufc and occupation ; taking the 
rent there as the certain meafure of damages. And the 
fame principle was eftablifhed in Utterfon v. Vernon (b) ; 
and again in Parker v. Norton (c). In Utterfon v. Vernon 
end others > AJfignees cf Tyler , the plaintiff had lent flock to 

(a) Dough 5^4# (/) 3 Tirm Rep. 539. and 4 Term Rtf. 570. 

{a) b'limRtf* 695 . 
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the bankrupt before hgr bankruptcy, ■which was to be re¬ 
placed on requeft ; and no requeft having been made be¬ 
fore the bankruptcy, itjvas held that he could not prove 
his debt under the commiffion : an<f,yet thei£ the fum due 
was capable of being afcertained by reference to the 
value of the ftock at the time of the bankruptcy : but the 
Court confidered it only as a breach of contract for which 
the party was to be recompcnfed in damages. Here then if 
the plaintiffs can make out their claim to reft in damages, 
as for a breach of contract, they are not bound to treat it 
as a debt, however certain the meafure of damages may be. 
The agreement was not only for the fending of the de¬ 
fendants’ own notes to them but the notes of other per- 
fons alfo j and they were not dibtots for the amount to 
the plaintiffs, but the defendants were to return to the 
plaintiffs the notes of the latter and thofe of other Cum - 
her land and Wejhnortland bankers on or before a future 
day, all which the plaintiffs would have been bound to 
receive; and it was only in cafe of any deficiency of fuch 
notes to be returned that the defendants were to give a 
bill payable in futuro for fuch deficiency. Non conftat 
that the defendants had not bankers’ notes in their hands 
at the time of the a&ion brought, which they ought to 
have returned to the plaintiffs*, and therefore the.caufe of 
a&ion is not merely for the not giving the plaintiffs a bill 
of exchange for the difference, but for not returning the 
notes and giving the bill for the balance; and the pay¬ 
ment by fuch notes would have been good, though the 
notes were worth nothing. The cafes of Muffin v. 
Price (a). Miller v. Shaw (b), and Dutton v. Solomon (c), 
do indeed fhew'that where goods are to be paid for by a 
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(s) 4 Eaftt 147. (b) Jl. J49* 

(*) ? Bef. & Pull. 5?». and vide Bteole v. White, I Nrw Ref. 330. 
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l$ie. bill at a certain credit, after the fjeriod taf credit is «** 

n,l< • pired, indebitatus ailtifanpiit will lie; and therefore it nuift 

be admitted that indebitatus affumpfit would have lain 
SajTc.xi. the foys in this cafe; but ftill the party may ele£k 

to treat it as a breach of contrail, and bring his ailicm for 
damages, and if he do the certificate is no bar; for no 
fuch bill having been given, the plaintiffs may reft upon 
the promife to fend a bill payable in futuro; but fuch a 
promife is not proveable as a debt • and the ftat. 7 Geo* J. 
9, 31. f. 1. is confined to debt on bonds, bills, and notes, 
and other perfonal written fecurities(a) payable in futuro, 
which are made proveable under a commiffion of banfe* 
rupt. 

Richarafon conti 1 was flopped by the Court. 

Lord Ellenborough C. J. When a bankrupt is dif- 
charged by his ceitificate fiom a debt in one form, how 
can he be charged by the creditor in another form of ac¬ 
tion for the fame debt. This is fubftantially the fubje61- 
matter of a debt, and not the cafe of a mere breach of 
duty for which the plaintiffs could have declared for or 
ireovered any fpecia! damage ultra the debt for which the 
bill was to be given. And could not the defendants have 
paid the money into court ? 1 he privilege of returning 
other bills in payment of the defendants* bills before fent 
to them by the playitiffs was a ftipulation in favor of the 
defendants. The tranfa£lion is this ; the plaintiffs fend 

to the defendants notes of their own and of other bankers 

* 

to a certain amount, which conftitutes a debt againft 

them *, againft which the defendants may exchange other 

♦ 

(<f) Vide Parjlow v. DagtLve, 4 458. and Htjkin v Dupercy, 
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'Metes of the plaintiffs and of other bankers in reduction 
of the balahce r but if the defendints do not make any 
fiich return, they muft be considered as having turned the 
Motes fent by the plaintiffs into cafh, anal they confer 
quently remain debtors for the amount, and are charge¬ 
able as fuch. 

Grose J. The not fending a bill for the balance was 
nothing more than the negle£t or refufal to pay that 
which was a debt againd the defendants in the manner 
which by the agreement they were privileged to do: as 
much as was not paid in the ftipulated manner remained 
as a balance of debt due to the plaintiffs. 

Lc Blanc J. This was only a debt payable in a par¬ 
ticular way, if the party availed himfelf of the agreement 
to do fo. 

JBayixy J. The amount of the ftim which the plain¬ 
tiffs would have a right to demand in any cafe for a 
breach of the agreement would be liquidated damages. 
Suppofing the defendants had hail notes which they might 
have returned, but did not chufe to return them, would 
^hey not (till be debtors for the amount of thofe which 
they had received ? 


r8io. 


FMirrtt 
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Judgment for the Defendants. 
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ywfiSh. Whitehouse and Others, Aflegnees of Townsend, 
a Bankrupt, againjt J. Frost and L. Frost, 
Dutton, and Bancroft. 


jf. having 40 
tons ot oil fe- 
curcd m the 
fame ciftem, 
fold 10tons to B. 
and received tne 
price, and B. 
fold the fame to 
C. and took his> 
acceptance lot 
the puce at four 
months, and 
gave him a writ¬ 
ten ordei lur 
delivery on si, 
wlio wiote and 


JN trover to recover the value of fome oil, the property 
of the bankrupt, which was tried at Lancafer in 
March laft, a verdi£fc was found for the plaintiffs for 
390/., fuhjeft to the opinion of the Court on the follow¬ 
ing cafe. 

The plaintiffs are afiignees of John Tonvnfend , late a 
merchant at Liverpool : the two Frojls are merchants and 
partners in Liverpool; and the other defendants Dutton 
and Bancroft arc alfo merchants and partners in the fame 


figiK 1 his ac¬ 
ceptance upon 
the faid order; 
but no actual 
delivery was 
made of the 10 
tons, which 
continued mix¬ 
ed with the reft 
in A'i ciftern: 
yet held that 
tins was a com¬ 
plete fuie and 
delivery in law 
of the 10 tons 
by B. to C. ; no 
thing remaining 
to be done on 
Che part of the 
feller,though as 
between l\mi and 
si., it remained 
to be meafured 
off: and there¬ 
fore that the 
feller could not, 
upon the bank¬ 
ruptcy of the 
buyer before his 
acc ptance be- 


town. O11 the 7 th of February 1809 Town fend purchafed 
from the defendants J. and L. Frojl 10 tons of oil at 39/. 
per ton, amounting to 390/., for which Tonvnfend was to 
give his acceptance payable 4 months after date; and a 
bill of parcels was rendered to Tonvnjend by the Frofs, a 
copy of which is as follows—“ Liverpool, 7th Feb. 1809 
—Mr. John Tonvnfend , bought of J. and L. Frof , ten tons 
Greenland whale oil in Mr. Stamforth’s cilterns, at your 
rifle at 39/. ------ £ 390 

Cr. 

1809. Feb. 14. By acceptance - - £ 390 

For J. and L. F . 1 Wm. Pentberton .** 
The faid 10 tons of oil at the time of his purchafe were 
part of 40 tons of oil lying in one of the ci(terns in the 
oil houfe at Liverpool, the key of which ciftern was in the 
cuftody of the other defendants Dutton and Bancroft, who 


came due, coun¬ 
termand the meafuring off and delivery in faft of the to tons to the buyer: nor were the 
goods in tranfitu, fo as to enable iht fuller to Hop them. 


6 


had 
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had before that time purchafed from J. R. and /. Front 
of Liverpool, merchants, the faid 40 tons of oil in the fame 
ciftern; and upon fuch j>urchafe received from the Fremes 
the key of the ciftern. Afterwards Dutto » and Bancroft 
fold 10 of the 40 tons they had fo bought (being the iq 
tons in queftion) to the defendants, the Frojis; who 
fold the fame in the manner before ftated to Townfend. 
On the 7th of February , the day on which Townfend 
bought the 10 tons of oil, he received from the defend* 
ants Frojis an order on Dutton and Bancroft > who held 
the key of fuch ciftern, they having other intereft therein 
as aforefaid, to deliver to him Townfend the faid 10 tons 
of oil; a copy of which is as follows — “ Meflrs. Dutton 
and Bancroft , pleafe to deliver the bearer Mr. John 
Townfend 10 tons Greenland whale oil, we purchafed from 
you 8th Nov . laft. (Signed) J. and L. Fro/?.” The 
order was taken to Dutton and Bancroft by Town/end, and 
accepted by them upon the face of the order, as follows ; 
4( 1809. Accepted, 14th Feb. Dutton and Bancroft” 
Townfend according to the terms of the bill of parcels, 
namely, on the 14th of Feb. 1809, gave to the defendants 
Frojis his acceptance for the amount of the oil, payable 
4 months after date; but which acceptance has not been 
paid. Townfend never demanded the oil from Dutton and 
Bancroft who had the cuftody of it. The oil was not 
tpbjcO to any rent; the original importer having paid the 
tent for 12 months, and fold it rent free for that time, 
which was not expired at Townfend* s bankruptcy. On 
the 23d of May 1809, about 3 months after thepurchafe 
qf the xq tons of oil, a commiflion of bankrupt ifiued 
againft Townfend , under which he was duly declared a 
bankrupt, and the plaintiffs Appointed his aflignees. At 
the time of the purchafe, and alfo at the time of Town-* 
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#810. fend*s being declared a bankrupt, the oil was lying m thi 
“ ciftern mixed with other oil in the fame 5 and fome timet 

WHlTXHOtJg* 

and Others afterwards the defendants refufed to deliver the fame to 
Fkost the plaintiffs} notwithftanding a demand was made £01 

Odttn* t ^ e p anie by tlie affignees, ‘and a tender of any charges 

due in refpedt thereof. When the whole of the oil lying 
in any of the oifterns in the oil houfe is fold lb one per- 
fon, the purchafer receives the key of the ciftern ; but 
when a fmall parcel is fold, tlie key remains with the ori¬ 
ginal owner 5 and the purchafer is charged, in proportion 
to the quantity of oil fold, with rent for the fame, until 
delivered out of the oil houfe; unlefs fuch rent be paid by 
the original importer, as was the fadt in the prefent cafe, 
If the plaintiffs were entitled to recover, the verdict was 
to ftand: if not, a nonfuit was to be entered. 

There was a fimilar aftion by the fame plaintiff* 
againfl J, R- Frcme and J. Frente , Dutton , and Ban¬ 
croft y the circumftances of which were in fubftance the 
fame. 

Js. Clarke , for the plaintiffs, contended that there wa* 
fuch a conftrudtive delivery of tlie 10 tons of oil to the 
bankrupt before his bankruptcy, as was fufficient to veft 
the property of it in him. The oil was at the time iq the 
hands of third perfons, who had the key of the warehoufe j 
and therefore the vendors could not make an actual or 
manual delivery ofiit, or of the key of the warehoufe; but 
they did that which was equivalent; for they gave to 
Towttfend an order of delivery upon their immediate 
vendors, who continued to retain the a£tual cuftody of it 
blended with the remainder, their own property; and by 
their acceptance of that order, they muft be taken to have 
agreed to hold the 10 tons as bailees of the vendee. -In 
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&;<££ v. Minett {a) Lord Eltenbtaugh faid, that u every\ 
tiling having been done by the fellers which lay upoifthem 
to perform, in order to put the goods in a deliverable 
Rate in the place from whence they were be taken by 
the buyers, the goods remained there at the rifle of the 
latterand that diftinguifhes this cafe from Hanfon t* 
Meyer {b) t where the vendor gave a note to the vendee 
addrefled to the warehoufe-keeper, dire£ting him to weigh 
and deliver to the vendee all his ftarch: there, fomething 
remained to be done, namely, the •weighing by the ware¬ 
houfe-keeper, before the property pafled. But here, it is 
•xprefsly ftated in the bought and fold note of the 7th of 
Feb „ that the 10 tons in Mr. Stan forth* s eiftern were at 
tlx rifk of Townfindy the purchafer. So in Harman and 
ethers , AJfignees of Dudley , a Bankrupt) v. Anderfon (r), the 
purchafer of goods having received from the vendor an 
order for the delivery of them addrefled to the wharfinger 
in whofe warehoufe the goods lay, the lodging of fuch 
order with the wharfinger by the purchafer was held by 
this Court to be a complete delivery to him, fo as to take 
away the vendor’s right to (top the goods in tranfitu. 
Aftd in Chaplin v. Rogers (</), which was the cafe of a fale 
of a hayltack, Lord Kenyon faid, “ where goods are pon¬ 
derous and incapable of being handed over froni one to 
another, there need not be an actual delivery, but it may 
be done by that which is tantamount, fuch as the delivery 
of the key of a warehoufe in which the goods are lodged, 
or by delivery of other indicia of property.” And Elmore 
V. Stone (e) is ftrong to the fame effeft 5 for there the 
agreement of the vendor himfelf to keep the horfes at 
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( livery which he had fd!d to the vendee was held to be a 
fuffidlnt delivery to take the cafe out of the ftatute of 
frauds. [Lord Ellenborough C. J. The general doftrine 
wilbnot be disputed,that there maybe a fymbolicaldelivery 
of goods. It was lately held in a cafe in theHoufc of Lords 
that there might be an executed delivery of goods with- 
out any change of place of them. The only argument I 
prefume will be, that the i o tons of oil, before they were 
iheafurcd out from the whole quantity, were not in a de¬ 
liverable ftate, and that till that was done they were not 
capable of delivery: I do not mean to fay what the value 
of that argument is.] The drawing of that off from the 
reft was not to be the aft of the vendors but of the 
vendee ; and that is the diftinftion, that nothing here re¬ 
mained to be done by the vendors. 

Scarlett, contra, relied on the circumftance, that the 
10 tons till meafured off were not in a deliverable ftate in 
faft, and if fo there could not be a fymbolical delivery of 
them. No fpecific i o tons were vetted in the Frojls, and 
therefore none fuch could be conveyed to the bankrupt: 
in fuch a cafe the meafuring off muft of ncceflity precede 
the vetting of the property. [ Grofe J. Suppofing a third 
perfon had taken the whole 40 tons toitioufly, could not 
vendee have brought his aft ion of trover for the 
ID tons.] As againft a wrong-doer perhaps the Court 
would not regard* the aftual condition of the property. 
But fuppofe 30 of the tons were tortioufly taken, how 
COuld it be told whether the 10 which remained were or 
wbre not the fpecific tons belonging to the vendee. 
\Le Blanc J. The fame objeftion might be made if the 
vendee had paid for the 1 o tons. Lcl. Ellenborough C. J. 
Suppofe the whole had been diftrained for rent due from 

Dutton 
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Dutton arid Bancroft , whofe Iharf would cover the rent, 
and Townfend had brought replevin, and recovered $«woul<T 
the {heriff have to meafure out the io tons ? I throw it 
out for confideration: perhaps he would incidentally Jiave 
the power of dividing it, the quantity being certain; It 
is a different cafe where the goods remain in the fame 
hands, as the bailee of the vendee, or as the original 
feller; in the former cafe the vendor holds them in a new 
chara&er.] Here theie was nothing to diferiminate the 
fpeciiic io tons from the reft. 




WmTmoofft 
and Other# 
agatnfi 
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Lord EiLrNBOROUCii C. J. This cafe prefents a dif¬ 
ference from the ordinary cafes which have occurred 
where the falc has been of chattels in their nature feveral, 
and where the transfer of the property from the vendor 
fay means of an order for delivery addreffed to the wharf¬ 
inger or other perfon in whofe keeping they were, and 
accepted by him, has been held to be equivalent to an 
a&ual delivery; the goods being at the time capable of 
being delivered. Here, however, there is this diftinguilh- 
ing circumftance, that the io tons of oil till meafured off 
from the reft was not capable of feparate delivery ; and 
the queftion is whether that be a diftin&ion in fubftance 
or in femblance only. The whole 40 tons were at one 
time the property of Dutton and Bancroft , who had tht 
key of the ciftern which contained them ; and they fold 
10 tons to the Frofs , who fold the fame to Townfend t the 
bankrupt, and gave him at the fame time an order on 
Dutton and Bancroft for the delivery to him of the 
io tons. To that order Dutton and Bancroft attorn, aft 
I may fay i for they accept the order, by writing upon it 
accepted, 14th of Feb. 1809,” and ligning their names 

to 
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to it. From that moment they beddme- the bailees of 
tmtnferid the vended t the goodtf had armed at their jouri* 
ney’s end* and were not in tranfitu: all the right then df 
the Jriiers was gone by the transfer, and they could ntif 
longer control that delivery to which they had virtually 
acceded by means Of their order On Dutton and Bancroft 
accepted by the latter. The tjueftion of flopping in tran¬ 
fitu does not arife, taking tile Profs to be the original fel¬ 
lers, as between them and the bankrupt; the oil had never 
been in the hands of the Profs; they only afligned a right 
to it in the hands of the common bailees, which before 
had been afligned to them. 

Grose J. There can be no doubt that at the time of 
Townfend* s bankruptcy the ie tons of oil in the ciftem 
were at the rifle of the bankrupt. All the delivery which 
could take place between thefe parties had taken place. 
Dutton and Bancroft , who had the cuflody of the whole 
in their ciftern, had accepted the order of the fellers for 
the delivery to the bankrupt, and it only remained for 
fvwnfend together with Dutton and Bancroft to draw off 
\he io tons from the reft. 

LeBlanc J. Dutton and Bancroft had fold the tefl 
tens of oil in queflion, (which was part of a larger quan¬ 
tity, the whole of which was under their lock and key) 
to the Frfs, who f fold the fanie to Town/end; and there 
is no claim on the part of the defendants Dutton and Ba»~ 
croft to detain the oil for warehouse rent. The j Profit 
never had any other poffeflion of the oil than through 
Dutton and Bancroft ; but they gave to Townfend an ordeal 
cto thefe'latter to deliver it to him; and after the accept* 

15 aa«t 
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Hooe of that order Ztappd and Bancroft held itdo* liis T ufe» i $io. 

But Something, it it (aid, ftill remained to he dpws£ Whit^Iqo^ 
namely, the meafuring off of the 10 tons from the reft *«d utters 
of the oil. Nothing however remained to be done in t>oar 
^rder to complete the fale. The objection only applies ***** 
where Something remains to be done as between the buyer 
and feller, or for the purpofe of ascertaining either the 
quantity or the price ; neither of which remained to be 
done in this cafe; for it was admitted by the perfons who 
Were to make the delivery to Tctvnfetid , that die quantity 
mentioned in the order was in the ciftern in their cuftody; 
for they had before fold that quantity to the FroJls t of 
Whom Townfend purchafed it, and had received the price. 

Therefore though fomething remained to be done as be¬ 
tween the vendee and the perfons who retained the 
cuftody of the oil, before the vendee could be put 
into Separate pofleffion of the part fold, yet as be¬ 
tween him and his vendors nothing remained to perfect 
the fale. 

Batle* J. There is no queftion of tranfitus here: the 
goods weTe at their journey’s end. When therefore 
Dutton and Bancroft , who were then the owners of the 
whole, fold to tons of the oil to the Fro/Is, thofe to tons 
became the property of the Frofs; and when they fold 
the fame to Townftnd> and gave him an order upon Dutton 
and Bancroft for the delivery of the to tons'purchafed of 
them, the effect of that order was to dire& Dutton and 
Bancroft to confider as the property of Touonfend the 
ib tons in their pofleffion, which before'was confidered as 
thrf'pTOperty^f the Frofts: and by the acceptance of that 
eider Dm &*\*ad Bancroft admitted that they held the 
AflfeL. XII. S f io t°n* 
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i © tons for* Tywnfcnd^ as his property, and he 
right to go and take it, without the interference of \ 
Froftt. 


t 


Coftea to the Plaintiffs# 


Saturday^ 
July 7U1. 


Havelock againfl Gedd£$* 


Upon a wiit of 
trioi, protctut* 
e4 by tlit patty 
in pet ton, to re- 
verft an outlay?* 
ry .n a civil 
adtion, tor a 
common law 
error tliere. 
cognizance of 
bail u to I 
taken in the 
common alter¬ 
native form, to 
pay the cot - 
demnation mo- 
ne> or remltt 
the pt ncip |L^ 
and not abto- 
luttly^to pty 
tl e condemna¬ 
tion money, as 
in cafe of re¬ 
versal of out- 
l.iwi y upon rhe 
flat 31 Ha 
<r 3 for vi.ant of 
proclamations, 
or upon the 

fht.*4 sc 5 ir. 

& At. c 18. 

/ 3 on ippe ir- 
ence by attor¬ 
ney and by 
atotion. 


r J"HE plaintiff fued the defendant by original, and made 
an affidavit of debt \ and the defendant having been 
outlawed afterwards came in, and brought a writ of error 
to reverfe the outlawry, and affigned an error in fa£t, that 
he was beyond fea at the time of the outlawry; which' 
fa£t, on iffue joined, was found for him by the jury : and 
on Wed?tefdny the 30th of May in the laft term, being 
perfonally prefent in court, and lia\ing brought in thw 
poftea, he prayed by his counfel that the judgment of out¬ 
lawry pronounced agamft him in this caufe might be re- 
verfed. Tins was oppof d on the part of the plaintiff,, 
becaufe the defendants bail woulfl not enter into a recog¬ 
nisance to fatisfy the condemnation money, as required 
by the ftat. 31 Ehz. c. 3., but only into the common rev 
cognizance of bail, which gives them the option to render 
their principal: and the queftion was, whether fuch a re¬ 
cognizance of bail were fufficient to entitle the defendant 
to the judgment of reverfal. In fupport of that 

Marryut and Abbott fhewed thefe reafons to the Court# 
Th ? defendant does not feek to reverfe the outlawry for' 
any defeat of proclamations, and therefore he does pot 
want the aid of the Aat.3 1 Eliz. c. 3,, which requires him 
pot only to put in bail to appear and anfwer to the plaintiff* 

b» 


* 
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Wtalfo to fatisfythe condemnation lftoriey, before the Out^ 
laWry i$ tdverfed for want of any proclamation required 
by that ftatute. Neither doek he appear by attorney arid 
move theCouft upon tbetlat. 4 & 5 W. & Jf. c.iS.f. 3. 
to reverfe the outlawry; but he prays fuch reverfal J11 
perfon, on account of 4 common law error in fa£l, found 
for him: and neither of thefe ftatutes fubjedt the party 
to any new impofition to which he was not liable at com* 
mon law, and where he does not claim the conditional 
benefit of either. Before the pairing of the flat. 31 Eliz. 

4 

there is no entry in the boohs of requiring bail on the 
reverfal of an outlawry by writ of eiror, or fuggcftion 
entered on the roll, 01 by plea. Vetus lib. Intraf. 78, 79* 
Co. Entr. 689. ttfuf. Prjl. Entr. 285. b. 286. a. 287. 
Error in Outlawry, pi. 2. 4, 5,6 & 7. which latter were 
kibfequent to the (tat. 6 H. 8. c. 4. as being rcverfals for 
want of proclamations, but prior to the 31 Eliz. And 
though pending the proceedings in feveral of thefe cafes 
manucaptors are found, who undertake to furrender their 
own bodies if the party outlawed do not attend the court 
from day Tto day, as day is given to him j yet no/ecog- 
niVance of bail is entered to the i£lion upon the reverfal. 
And there is no inftaace in any of the modern precedents, 
where a party has profecuted hiS writ of error in perfon, 
(anA not by attorney) and has not fought the benefit of 
the ftat. 31 Ehz., that a recognizance of bail as required 
by that ftatute has been taken. Hi ante's Pleader , 834. 
contains a precedent of the reverfal of an outlawry, for 
the infufficiency of the return to the writ of exigent, 
without bail: and that, though not a reverfal upon the 
ftat. 31 Eliz., mu ft have been fubfequent to that fta¬ 
tute, heeaufe it mentions the date of 1646 in the courfe 
of #ite record of the proceedings. There is one entry in 
Brown's Ent. 359. (2d edit.) of a reverfal of an outlawry 
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by writ of error, without bail; and another (p* 3$h) 
where the outlawry was avoided for the infignificancy of 
the words in the retiu^i to the exigent; in Which the re¬ 
cognizance <*** bail is in the alternative, to render in exe¬ 
cution, or pay, and not to pay the condemnation money 
at all events. This laft might have been upon the award, 
of the Court, on the infpedtion of the return and finding it 
bad. By the date of the entries, before and after, it Ihould 
feem that tliefe were between the Hat. of Ehz. and that of 
TV. & M. But where the party has profecuted his writ 
of error for want of proclamations on the ftat. 31 Eliz.y 
there the recognizance of bail has been taken to pay the 
condemnation money: otherwife not: as in Lift. Entr. 
458. and 461. The fame form of recognizance has been 
taken where the party has availed himfelf of the provifion 
of the ftat. 4 & 5 IV. & AI. to appear by attorney. In 
Mathews v. Erbo (<?), it appeared that the party outlawed 
was a foreigner who never was in England; and he 
came in by attorney to reverfe the outlawry, with¬ 
out bail; which was denied : but the Court faid that he 
might bring a writ of error and reverfe the outlawry if he 
pleafed. The report in Cartbenv fays he was compelled 
to bring a writ of error, and put in bail tp the a£tion r 
according to the new ftatute (4 & 5 TV, 8 c M.) and then 
the plaintiff confented to the reverfal of the outlawry. 
There he did not appear in perfon. Stercole v. Hanfon (b) 

* in 

{*) 10 3. v Ld. Rqy. 349. and Cartb. 459. 

(£) 1 fVilf. 3. vide S C a Stra. 1 *78. Serecojd v. HampJoU) Bart, and 
X Salk 496 

The following is a more full note of the lame cafe fioiu Mr. Sbqrt*& 
MS , a gentleman of the bar at that period. 

SEROCOLD agahtjl Hampsey, M. 16 Geo. 2 . B.R. 

THIS was a writ of error to reverfe an outlawry. The error afSgned 
Was that Sir C. Hampfcy (the plaintiff ih error) was beyond fea tempore 
promulgationis of the exigent. 

Draper-, for the plaintiff in error, cited z Rol, Ah . S04. Cro Jac, 464. 

Lacy, 
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16G. t* is to the Ca me effect. No intervening caSfi 
appears 40 print till Phillips v. Warburton , Mich* X* 
1 785 {*)» Berwick v. Parking E. 31 G. 3. (£), in both 

. of 

iff) Imp* R*aft 7th edit. 6 r r. 

(6) Referred to by Lawrence J. in Matthews v. Gthfon, 8 Eaft, 5*7^ 


Lacy, for the defendant! cited x RoL Rep, 11. Co. Lit . 259. b, 26J. £. 

Cvrr<f* It has been determined that, as to the whole proccfs of out* 
Jawry, it is not material in the alignment of error to fhew that the party 
was out of the realm during the whole t<me ; but if he were abroad at 
the time of the exigent, that is fufficient; for that is the fubftancc* 
Skm, 16. So this alignment is fufficient. If the faft were that he was 
Within the realm during the procefs of outlawry, and went abroad by 
way of covin at the time of the exigent, that Ihould be replied. 

The outlawry being reverfed, it came now before the Court upon the 
queftion, wliethtr the defendant Ihould be obliged to put in fpeual bail ? 
an"! the cafts cited were Lit, Rep, iox. Salk 496* Carth . 459. 12 Mod, 
545. Wilbtaham f, Dol/y, T. 13 W r . 3 and a cafe in C. D, when firft 
WUln C. J, came theic, where it was refolded that fpccial bail ihould be 
put in, 

Lee C J. Py list 31 Elis e 3 tail is to he given to a new aftion, 
and to fatisfy the condemnation money where the reveifal is for want of 
proclamation ; but here the afiignmenc of error is that the defendant was 
beyond the fea at the timt, and not tor want of pioclamation. 1 here 
is no cafe cited where bail may not be taken on reverfal of an outlawry 
for othei caufe than that in the Hat. 31 By the cafe in Salk it does 

not appear what the aflignment of error was, bur there fpeual bnl wis 
taken. Put the cafe of Wifbraham and Deity, which I cited from a ma« 
flu r cupt note, hut which is reported in cafes in Kmg W\U\ari\ time, 
(12 Mod, 545 ) fully wanants the requiring fpecnl bail: for there it was 
Ik Id that the for. 31 Elm . only related to erior lor want of proclama* 
tion, and in that cafe only tiiat ftatute requires bail; but yet though 
the ftatute did not extend to the cafe then btfoie theCourt, which was 
[ ] * they ordered bail to be taken to reader the body cr anhvei the 

condemnation money. B*it we are now upon the flat, oi Kirig Will,am, 
1*. which plainly fuppofes a power in the Corn t to order 
Ipecial bul where it is required in the original aftion; for it fays, the 
defendant may appear by attorney and reverfe the outlawry in all cafts, 
except wbtre /pedal hail Jhall he ordered by the Court* Therefore when it 

appears 

# There are feme words wanting here s tht printed reports Bate that 
the aflignment was of an error in law, not for want of proclamations* 
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of which die recognizance oi bail was,taken to anfac$<4jf«B 
condemnation money only, and not in the alternative* to* 
pay it or render the h^y. But it does not appear whether 

-1 , . ■ - - ; -*-*- 

t 

appears in the original aftion that the plaintiff was entitled to have fpe- 
cial bail, the Coart is fully authorized to oidei it, as upon the eom- 
mencemert of a new atiu n Nor a*e we precluded h y the late Astute, 
aa G. i by vihii.h tt t affidavit of tht debt to hold to facial b^il Oftufl 
be filed btlore tht protefs nTues, btx-iu'e here cannot bt a comp) anc<* 
with it; nor i, ert any writ f> ihuej tut we have it m our powet to 
order fpccial bail to fay tb* cordtm tot or si •y, or renae* the lady, as was 
done in the cafe of Wdural an and Dsl-y . 

Wright J. In Mattbrtvs v. F<h, Car'b 4*9. which wis an oot- 
lawiy a* ainft a foreigner, lie w*4 01. t i to j ut in Lau actordirg to the 
new liarute, which wj, the 4 be 5 fV 3 , and tint wa* rot lor want of 
proclamations. As to Sal*. 496. tint a re.ogn ztn e was taken 'accord¬ 
ing to the Aat 31 Elm. c, 3 , tb it was a nnftake. I herttore I un of cpi' 
vnon, tint as here is an afii lavit of al me 330/. due, fpicul bail ought 
to be given before the outlawry be reverftd, 

Denmsou J. The pra£lice In C.B before the Ifctute of W •> wit, 
PS appeals by a rule of Trtn. z Jac. that on tevcrfil of the outlav/ry, 
and before the fuperftdeas, facial lad in tbe ordinary uay uas ttjuned {• 
an fiver tbe undemnettion or render tbe body , if the fuiti OH which the exigent 
was awarded was icL 01 upwards; bat then the party outlawed ap¬ 
peared 1 he ftatut$ of Kmg If dham w is to dilp nfe with that; 

and it fays that it imy be dune by atioimy t unlefs the Couit require fpe- 
eial bail, which is when the debt is abo^e 10/. As to the flat, la G. 1. 
this cafe is not within that ftatute; for there ha difference between pio~ 
feeding to an arreft, and an outlawry, tor where it is to an outlawry, 
it is not by way of an a j reft. That flatute fays you ihall not proceed to 
*rreft but where there is an affidavit that the debt is 10/. or upwards, 
but this bejng an outlawry by fpeual orij ihjI, it is not an arreft; and fo 
it was not the intention of the ail that m this cafe tbe affidavit of the 
debt fhould be m the firft inftance, and before any proofs iffuta. And 
this is no hardfhip to the defendant; for if it a; pear that the plaintiff's 
demand is above 10/. lift ought to hay* fp&cial bail. In Martin v, Duckett t 
there wer^tnany errors affined j and one was fprwant ol p oclamanon*. 
and theiefpecial bail was ordered to be put m. Though the piefene cafe 
is not for want of proclamation, yet it is cxprefsly within the flatute of 
TV, 3., which is only to enforce that which was the law before, according 
to that rule in tire common bench. 

L** C J. Let the rule to fliew caufe why the outlawry fhould no| 
be reverfed on filing common bail be difekarged, and upon filing fpeehl 
bail to pay tbe condemnation money } or render the body % (notabfoluto bad,) Jot 
the outlawry be reve.fed, 

thofo 
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8&ofe outlawries were reverfed for want of proclamations, 
<on the ftat. 31 Eliz. And the only other cafe is Mathnvs 
¥. Gibfon («), which came on up^ motion, and where it 
feems to have been taken for granted tha^ the point w a * 
eftablilhed in the two laft -mentioned cafes which were 
referred to. The fUtute of W. & M. was made for faci¬ 
litating reverfals of outlawries, which will not be anfwcred 
by impofing the neceflity of a higher fecurity of bail in a 
cafe where at common law the patty was not liable to fuch 
a requisition: and the Court will not in their diferetiou 
impofe an obligation upon the bringing of a writ of error 
at common law, which is not impofed by the ftatute. 
Here the defendant came in and offered to furrender, 
though by the indulgence of the plaintiff he was not com¬ 
mitted to cuftody; but he attends the court in perfon 
from day to day given to him, and therefore is in effect 
in cuftody, being within the inftant reach of the procefs 
of the court. And he alks no indulgence, or conditional 
benefit given by ftatute, but only infills on his common 
Jaw right to {hew that the firft action was erroneoufly 
profccuted againft him, without being obliged to provide 
bail who lhall be at all events anfwcrable for the condem¬ 
nation money in the new action. 


iftfo. 


Haws&o&c 


Holroyd (&}•> contra, contended that bail was requifite at 

common law in all cafes upon the reverfal of an outlawry, 

not only for want of proclamations upon the ftat. 31 Ehz, 

#. 3. but in all cafes, whether the party appeared in perfon 

or by attorney. It does not follow, becaufe there is no 

#ntry of bail in the old entries of reVerfals of outlawry, 

• 

( a ) 8 Eaft , 5*7. 

(A) Having been obliged to leave the Coart foon after this argument 
fpipmenced, I have this account of it from the hand of a mend* 

s f 4 *»t 
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that none was given c where the party had from day m 
* day given to him, he wuft have continued in cuftodv if 

bad were not given fr^gp day to day, and when judgment 
of reverfal w^s pronounced, there was no occasion to 
make any entry of bail on -the Toll, though it might be 
required that he fhould give it. Some bail was dearly 
requifite in cafes which required fpecial bail; and the 
courfe of the Court for a long period back has been to 
require bail to anfwer the condemnation money abfolutely. 
lie referred to Leighton v. Gamons (a), and Sty. Prac . 
Peg. 271. to (hew that by the outlawry, the procefs in the 
original action is at an end : and if the outlawry be after 
judgment, the party taken upon the capias utlagatum is 
in execution for the plaintiff in the civil fuit: if before 
judgment, the plaintiff is put to a new a£tion j and unlefs 
the defendant were compelled to put in fpecial bail to 
anfwer fuch new fuit, the plaintiff might in fome cafes be 
deprived of his remedy. This cafe is much llrongcr for 
requiring the bail to engage at all events for the condem¬ 
nation money than the want of proclamations as required 
by the flat. 31 Ehz. ■, for there the plaintiff is himfelf 
guilty of a fault in not giving the party who has a known 
place of refidence that notice which he is entitled tq re¬ 
ceive under the ftatute : a fortiori, therefore, in cafes like 
the prelent where the plaintiff is in no default. And 
this provifion of the ftatute confirms the probability tjapt 
fpecial bail was required at common law upon the reverfal 
of an outlawry ; and that it had been ufed to be taken in 
the form now required, The cafes which have been 
mentioned as examples of the oxifting pra&ice are aHq 
confirmatory of that inference. It would be extraordi¬ 
nary to require it in cafes where the error is fo apparent, 

[a) Cro. Ehz. ypfi, and 5 ReJ>. 28, 

as 
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m to. induce the Court to fet the outlawry slide upon joo- 
tion* fend yet to deny it upon writ of error, where pro- 
cuted in perfon. In Jf^tlbnahaiyM. Daley (0), upon error 
brought to reverfe an outlawry for a i errpr in law* (not 
for want of proclamations on the ftat. 31 EUts.) though 
Lord Holt and the reft of the Court are firft made to fay 
that there needed no bail in fuch a cafe $ yet they directed 
the party outlawed to put in bail to anfwer the condem¬ 
nation or render his body. But Ld. Holt afterwards fays, 
« that fpeciai bail to reverfe an outlawry muft be limply 
« to anfwer the condemnation j but other fpeciai bail is 
« to anfwer condemnation, or render his body: and it 
« was agreed tlut if the party were taken up upon the 
« capias utlagatum, he muft give bail to reverfe the out- 
“ lawry ” [Bay ley J. leferied to adfolum in Cooke's Caf. 
ttf Prac. in C.J 3 . 29. Anon. M. 12 G. I. It was faid by the 
Court, that upon or before the allowance of any writ of 
•error, or reverfing any outlawry, the defendant muft ftill 
enter into a recognizance, with condition to fatisfy the 
condemnation money, according to the ftat. 31 Eliz. 
ft 3 » /• 3*1 He obferved that that was ftated generally, 
and not confined to the cafe of want of proclamations. 
And in Serecold v. Hampfon , as reported in 2 Str, 1178. 
where the error afligned was the fame as in this cafe, and 
the queftion made was upon what terms the outlawry 
{hould be fet aftde, the court declared their opinion that 
they had a difcretionary power to require it or not. And 
that though the ftat. 31 Ehz, was the only a® that ex- 
prefsly required bail i yet it was not to be inferred from 
thence, that in other cafes it ought not to be infilled on 5 
for that a£t makes a new error, and the bail upon it is 
ubfolutcly to pay the condemnation money. Then if the 
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taking of bail at all or not be in the difcretion of tllo 
Court, the form in which the recognizance fhall be taken 
tnuft alfo be in thei^iferetion. He alfo referred to 
Campbell v. Dfley ( a ), which lays down the rule, that fpo- 
cial bail muft be put in upon appearing to an outlawry, 
where fpecial bail was originally required $ becaufe it 
would be unreasonable that the defendant Should gain an 
advantage by {landing out till procefs of outlawry. But, 
he obferved, that if the defendant were only to put in thee 
fame bail at laft as he would have done at firft, he would 
gain an advantage bythe delay. [In anfwer, however, to 
% quell ion by the Court, m what ioim the recognizance 
was. there token, Marrsat faid that it was in the alterna^ 
tivc-3 He finally relied on Mathews v. Gibfon (£), and the 
Cafes there cited 5 and obferved, in anfwer to the argue 
ment, that a writ of error was a writ of right} that it was 
only fo upon fuch terms as the law required: and if bail 
might be required by the Court at common law in this 
form, the party w as not entitled to his writ of error 
Without complying with fuch requisition when made. 

Cur. adv. vult ., 

Lord Ellenborovgh C. J. now delivered the judg¬ 
ment of the Court. 

The queftion in this cafe was, whether upon the fe¬ 
ver fal of an outlawry the bail fhould enter into a recogni¬ 
zance tOftfatisfy # the condemnation money; or whether 
they fhcKHd have, as in ordinary cafes, the power of ren¬ 
dering the principal. The error affigned was, not the 
want of proclamations, but a common law error, the da* 
jendant’s abfence beyond fea 5 fo that the cafe is BO* 

{0) 3 £*rr. I9»*. (*) i S*p t 3*7. 
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within the a& ji Eliz. c. 3*; and the defendant appeared 
in perfon; fo that the cafe is not within the. flat, 4& 5 
■ & M. c. 1 %.f. 3. The reveal, therefore, is a com¬ 

mon law reverfal, for a common law erroj-; and in fuch 
a cafe the Court thinks it has no power to require more 
than an ordinary recognizance, which leaves the bail at 
liberty to render. Where the outlawry is reverfed, as at 
common bw, it fccms to us that the reverfal is fo far 
matter of right, that no terms can properly be impofed 
tipon the defendant when it is pronounced. If terms 
could be impofed, it might be expbdfed they fliould be 
noticed upon the record ; and yet in no one entry that 
can be found docs the record appear to have noticed them, 
where -1 die reverfal is under the ftatute of E/iz. t the re¬ 
cord does notice them ; and this furniflies a ftrong argu¬ 
ment that they would be noticed on common law reverfals, 
if on fuch reverfals they could properly be required. In 
none of the cafes cited for the plaintiff, where the bail 
were required to anfwer the condemnation money, does 
the reverfal appear to have been by writ of error at com¬ 
mon law. I11 Sereco/d v. Hampfon it was not; becaufe 
the outlaw appeared by attorney ; and in Matthews v. 
Gtitfon the reverfal was by motion; and if a party afle of th© 
Court to interfere by motion, where lie has np right to 
their interference but only upon error brought, they may 
jn that cale (i. e. of reverfal by motion) irqpofc upon him 
what terms they think juft. In Phillips v. M r arburttm i , 
|nd Berwick v. Parkins it docs not appear, nor%pon in* 
quiry can we difeover, in what manner, or on what 
ground, the outlawries were reverfed. As there is no 
authority, therefore, pointing to the cafe of a common 
Jaw reverfal in a ciyil adfion ; and as fuch reverfal focm* 
to us to be in general a‘matter of right; we arc of opi¬ 
nion that 00 terms can be required upon the reverfal, an<| 
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that the recognizance Should therefore be in the ordiotry 
form $ givjpg the bail the power of rendering. 


Saturday^ 

July 7th. 

The plaintiff 
being; defirous 
to djfpoft ot his 
intereix in cer¬ 
tain buildings, 
trade, and flock, 
in which tr^dc 
be was engaged 
with the de,- 
Cendant, pend¬ 
ing a treaty be¬ 
tween them for 
the purch.de by 
the defendant, 


Vernon againft Keys. 

'J'HE Plaintiff declared in cafe, and ftatefi that he was 
defirous to difpofe of the fhare and intereft whichhe 
had in a certain trade and bufmefs in which he was en¬ 
gaged at Stone in the county of Stafford with the defend¬ 
ant in certain buildirigs, ftock in trade, fixtures, &c., and 
implements of trade belonging to the faid bufinefs j and 
that a treaty was pending for the purchafe of the fame by 
the defendant: yet the defendant, knowing the plemifeS, 
yH ^cceaiuUy ^ but contriving and fraudulently intending to deceive alfifd 
•faTplauuV ° defraud the plaintiff, while the faid treaty was depending, 

that he wa* C n the 20th of Aupuft 1803, at Stone, &c* falfely, know- 

about to enter y j j j^ 

imo partnerflup ingly, and deceitfully reprefented to the plaintiff, that he 
tradeIvith other (the defendant) was about to enter into partnerfhip, in 
nameb*iewould the ttade or bufinefs, with divers other perfons, 
whoje names the defendant would not then and there difclofe % 
and that fuch perfons would not confent to the giving a 
larger fum to the plaintiff, as the price of his fhare and 
intereft, ^ than 4500/.: whereas in fa£t, although the de¬ 
fend apt was then and there about 1 to enter into partnerfhip 
with J. E. and J. J., yet the faid J. E. and J.J. had not, 

nor had $ny othet intended partners of the defendant, re- 
1 

enter into part- 

nerfnip, n« r anv other Intended partners of his* had refofed to give more than that form, 
but had then agreed wnh tht def ndim that lit lhould make the oeft terms he could with 
the plaurjtf, and would have given him a larger fum, and in fad the defendant chargtd 
them with a larger price in account tor tlu purchafe ot tbe plaintiff % mtertft. Held that 
an a£hon on the cafe did n«t lie for thl* falfe and deceitful reprcfentation by thef bidder ©f 
the feller's probability of getting a better price ioi his pioperty, for it was either 7 me>e falfe 
rtpr*flotation of another’s intention, ot at moA a giatis di^um of the bidder* upon a mat¬ 
ter which Lie was not under any legal obligation to the feller to difclofewith accutacy, and on 
which it was the folly of the f< Her to rely But that at any rate tbe count was bad, in not 
Clewing that the plaintiff had been damaged by fuch fal(c reprcfentation; mafmuch at it 
was not alleged that the o her intended paivntis of the defendant would have bid at ail 
V/itbout torn, or that Sr would hat e lomtd in giving the additional price* 

13 fufed 


Jons would not 
gonfent to ins 
giving the plain¬ 
tiff mot ifor bt$ 
inter eft than a 
tertun Jum: 
whereas in 
truth neither A. 
and B , with 
wh m ht was 
then about to 
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fttfed to give more than the faid fum; and whereas the 
laid J. E* and J. J. had then alld there counted and 
agreed, and were then and there jcnfenSfcing and agreeing, 
that the defendant fhould make me beft terms he could 

W t 

with the plaintiff, and would have given him a larger 
fum, to wit, 5291/ 8/. 6d. for the fame: and whereas 
the defendant then and there charged to the faid J. E* 
and J. J. in their faid partnerfhip at and after a larger 
price,viz. 7291/. 8 j. 6J. for the fame: by reafon of which 
faid falfe representation of the defendant, the plaintiff 
was induced to accept and receive, and then and there did 
accept and receive, the Smaller fum of 4500/. as the price 
of his faid intereft, and was then and there induced to 
Conveffand did convey the fame for the faid price of 
4500/.: by means whereof the plaintiff loft and was de¬ 
frauded of a large fum, to wit, 791/. 8r. 6 d., which he 
otherwife might have gotten for the fame. 
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After verdid for the plaintiff upon this, which was 
the third count of the declaration, at the trial before 
Lawrence J., at Stafford, Williams Serjt. moved in the 
laft term for a new tiinl and to arreft the judgment; and 
the rules were fupported on a former day in this term by 
him and by Abbott and Peake , and were oppofed by Daun - 
cey, Wtgley , and Ptiller. The Court were of opinion at the 
time of the argument that there was no foundation for 
the objedion to the verdid upon the Evidence ftated ; 
but they then referved giving their opinion ujjflsj the rule 
for atrefting the judgment, till further conuderation. 
The cafes cited by the defendant’s counfel on the point of 
law were BayUy v. Merrel (a), where upon an agreement 
to carry goods at fo much per cwt., it was held that an 

(«) Cro Joe. 386. Thii and other cafes were rd’ied on by Gnfe J. ift 
Pejly v« Fretman, 3 Term Ref 1 , 55. whofe opinion was alio relied on* 

adion 
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»£fckm would not Re fcgarhft the tfemer for falfely alfifrft* 
ing that a |jpd of madder contained a lefs quantity of 
cwts.-than in fai^^contfcied *, becaufe theplaintiff might 
hare dete&ed theTalfehood of the^affirrr^ion by weigh¬ 
ing it. And j Rol. Abr. 801.//. 16. “If a ntan, having a 
term for years, offer to fell it to another, fays that a 
Jlranger would give him 20I .for its by meattfr of which 
affertion the Other buys it, when in truth he waS' never 
offered 20/. for the term ; though he be deceived in/the 
value, yet in truth no a£!ion on the cafe lies. M. 40 and 
41 j EHz. B. R. adjudgUd*’’ And the fame point is ftated 
in Leaktns f. Chffel (a). On the other fide, they relied 
on the diftum of Crokc J. in Bailey v. Merrdl (£), that 
where fraud and damage concur, an a&ion lies mR? the 
deceit. And on hkitis v. Trifham (r), where the plainti 
and defendant, being in treaty for the fale of a mefluage, 
the defendant falfely and fraudulently affirmed that it 
was let at. 42/. per annum ; on the faith of which the 
plaintiff gave him 500/. for it; whereas in truth it was 
only let at 32/^er annum. And though it was urgdft 
that the plaintiff might have informed himfelf of the truth 
from the tenant; yet it was held that the action lay for 
the deck it j for perhaps the tenant would not inform the 
purchafer what rent he gave. And^pn Lejfuey v. Selby (ct) y 
which is to the feme effect. Andihey referred generally 
to Pajley v. Freeman (e). A$the end of this term. 

Lordf 


(«) z Sid, 146. (&) 3 Bulfir. 95. (r) I Lev. I«i» 

(4) zLd. Ray. in?. 

(#) j Term Rep. 51. The two other leading cafes upoh the fame fab- 
je£t, which have occurred fince Pajley v. Freeman , are Eyre v. Duntfbrd* 
x E*fl» jat. and ilaycraft v. Creajy, z Eafi, 92. In the firft ol thefo 
there was an allegation of the knvealtdgt Of the defendant at the time, that 
the falls affirmed by him were faUV; vjrhich averment was not made*iu , 
the bluer cafe; and it was alfo omitted in one of the counts in a fubfe. 

quest 
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Ei.lenborough C. J. declared tficopinumof the 

Court. 

This cafe flood over that the (jgwrt'ntfght confider the 


*n 


fufficicncy of the third *count oj£^he pontiff’s declara¬ 
tion, on which he had obtained a verdfeh The fuh- 
ftance of that #ount was this, that the plaintiff was de- 
firous to difpoje of his fliare and interefl in a certain trade 
and bufinefs in which he was then engaged with 
the defendant, hid in certain buildings, flock in trade, 
fixtures, utetifils, tools, and implements of trade, and 
other matters of and belonging to % faid bufinefs ; that 
a treaty was pending for the purchafe of the fame by the 
defendant; that while fucli treaty was depending, the 
defendjdjl falfely rephfented that he was about to enter 
j p to partnership in the faid trade or bufinefs with certain 
perfons whofe names he would not difclofe, and that 
they would not confent to the giving more for the plain¬ 
tiff’s (hare and interefl than 4500/.: whereas in truth and 
in faft, although the defendant was about to enter into 
partaerihip with one Emery and one Jenhgyfon y neither 
they, nor any other intended partners of the defendant, 
had refufed to give more than 4500/.: and whereas Emery 
and Jenkmfon had confented that the defendant Humid 
make the beft terms ljg^ cguld with the plaintiff, and 


1610, 


agawjk 

KlT4. 


quent cafe of Hatcbmen v. Jackfoiti M ^Gco. 3 B R. where the verdiflfc 
had been taken generally t upon which >t was moved to arreft the judg¬ 
ment, as well as for a new trial on the mints of the whotaMfe* But 
tbt Cowt, after iuftaining the verdifit on the merits, finally^Wfchargcd 
alfo the rule for arrtffmg the judgment $ tire counfel for the plaintiff not 
thinking it worth while to move on the Judge’s note# to enter the ver« 
did on the other counts only. And Lawrence], faid, that both in P aflty v. 
Freeman, and Hay craft v. Creafy, the caufe of a&ion was confidered as 
complete by the fraudulent and falfe aflertion of the defendant, and the 
Injury therefrom to the plaintiff; and it was immaterial whether the 
defendant knew it to be falfe at the time or hot. 


would 
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would have given him $tytL &r. 6 d,: and whereas tfi£ 
defendant^iarged t et tlgfc laid Emery and JenkinfoA hi their 
{bid partnerihi^ a latter price, via, 7291/. 8/. 6 d.i by 
reafon of which falfe reprefentaiion thj| plaintiff was in* 
ducedfo take ( 45©o/. for his faid intereft, afltd to convey it 
for that price: and by means thereof he*was defrauded 
of 79 s/. 8/. 6 d. y which it was alleged he might ether* 
wife have gotten for the fame. The defendant infills that 
this count ib bad m law : and on that ground the Cotut 
has granted him atule mfi for arrefting the judgment i 
and upon confiderat^pn, we think that the count cannot 
be fuftained, and that the judgment ought to be ar*» 
retted. 

To fupport the action there m&ft be a fraifil clearly 
alleged to have been committed bjSthe defendant, an djL 
damage refulting from fuch fraud to the plaintiff. Tim 
fraud muft confift in depriving the plaintiff by deceitful 
means of fome benefit which the law entitled him to 
demand or expe£t. Tn the prefent cafe the fraud is made 
to’confift. in |Jtie defendani’s.alleging that his undifclsfed 
futfire partners “ would not confent to gtve more than4^©o/*” 
for the fubjc£U of the treaty of purchafe. But the words* 
« would not confent to gtve more than 4500/.,” may be un- 
derftood to figmfy either that fuch partners then would 
not 5 which is the fame as faying, with reference to.the 
time prefent, they will ; thereby implying that they 
had already refufyd: and In which fenfe the words were 
not «u 0 or, that they would not thereafter confent; in 
which latter profpe&ive fenfe the words might happen to 
be true, or not, as they might be thereafter induced to 
refufe their confent, or not: and if the meaning of the 
words is thus equivocal, the alleged falfehood of the repre* 
fentation, (upon which the a&ion depends,) is not mM 
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alfo iOeaft^qnafty AuMm 
falfe^pmfentation ofihe partyWwti $*&patmfa 
bedbntended that an action raight<ijett»u»ti 
tewed ag^ft *' niatv^or representing that A? usoiftd not 
ghp* Upona.treaty of purchafe* beyond a certain* fuj&i 
wheti* it could bi? proved that he bed /aid he would give* 
madi*f»are sjthan, that fum. And^fuppofing alfo h» 
had upon fitch treaty added, as a re^pn for his rcfohrmg 
Dttt to give beyond a certain fum, that the property wan 1 
in his judgment damaged in any particular refpe£t $, and 
^fuppofid§ further, (hat it could be proved he had juft 

r ue the giving fucfjfeafon faid he was fatisfied it was 
lo damaged ; would an action be maintainable few 
this untrue repTefentation of his cnon purpofe> backed and 
enforced by this falfe reafon given for it ? And itvtfa# 
cafe before us, does the falfe representation, made hyiha^ 
defendant, of the determination of his paints amount? 
to^nftf thing more than a folfely alleged reafon for the limited' 
amount if* his man offer ? And if it amount to no more* 
than this, it (hould be (hewn, before we can deem*h& 
to be the fubje€t of a^af^on, that in refpe& of fame 
oeftfideratfon or Other ej|fting between thepartifes*Qthr 
tjeWAff or upon feme generajgpile or principle of kwy 
theparty 'treating for a purchase is bound to allege truly. 
If heftateat all, the motives which operate for 

roekttdg}itor far making the offer he in fa& tstSfes* * A 
fellt# 4a> unqtteftkmably liable to an a£tio*t of deceit* if 
ha ftawtalwaty mifreprefent the quality of fhe thing fold 
ta b© other than it is'in foroe particulars, which the 
buyer has not dquai means with himfeff of knowing t dr 

Vot. xn. T t if 
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if he do fo, in fuch a manner as to induce the buyer tt 
forbear making the inquiries, which for his own fecurity 
and advantage he wou |4 otherwife have made. But is a 
buyer liable to an action of deceit for iriifreprefenting 
the feller's chance of *£ale, or the probability of to r; 
tmg a hotter price for his- commodity, than the pace which 
fuch propofed buyer offers ? I qtn not aware of any 
cafe, or recognised principle of law, upon which fuehu 
duty can be confidfered as incumbent upon a party bar¬ 
gaining for a purehafe. It appears to be a falfe repee- 
fentatjon in a matte^merely gratis diftum by the bidder, 
zn refpefifc to which the bidder was under no legal pledge 
or obligation to the feller for the precife accuracy and cor- 
re&neft of his ftatement, and upon which, therefore, 
it was the feller's own mdifcretioiffto rely; and for tip: 
confequences of which reliance, therefore, he can main¬ 
tain no a&ion. But if the objection above Hated were 
left tenable than it is. Hill it is at any rate effential to the 
„a&ion, that the plaintiff fhould have fuilained fome da¬ 
mage. The ^particular damage alleged is in his 
getting 791A &r. 6d., wliich lie might otherwife have 
gotten for the fame/' But as it does not appear by 
any allegation on the record, that the other intenejed part¬ 
ners would have bought at al| without the defendant , or 
that the defendant would have joiped with, them in giving 
the price of 5291/. 8r. 6 ^ the fuppofed foundation of 
the a&ion, in the loft of a price which the plaintiff might* 
etherwi^jftave gotten, fails alfo. The confequence 
dial the judgment muH be arreHed. 
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r jpHI 9 wa* an action upon a policy of mfurattce fob- The rule for 
fcribed by the defendant for 200/. on 'goods on anjTb^of 
board the General Miranda at and from Jamaica to Lm~ by op«n^- 
don. In the declaration the lofs was thus avetted—-That fh* mvoil* 1 * 
die {hip, having the goods on board, was, in the river 
Thames, and before the difcharge of the goods at London, together with 

. the piemium of 

by the mere danger of the feas, and force and violence of mfurance and 

die tide and winds, and the preffure of other {hips, thcbafia’ort** 

ftranded and funk, and the goods thereby totally loft, theviheof°the 

The declaration alfo contained the money counts. The 

defendant pleaded bon affumpfit, and paid 14/. into court 

generally upon the whole declaiation. And at the trial «(the fame as 

® m upon a valued 

before Lord Ellcnborougb C. J. at Guildhall a verdi£k was policy,) by • 

found for the plaintiff for the damages laid in the declara- portwnll d^A- 

tion, fubjeft to the opinion of the Court upon this* cale* the^cUiffg ^'ice 

(I^being agreed that the amount of the damage (hould be of the 

fettled by arbitration, if the Court Ihould be of opinion dama S et | part of 

that the plaintiff was entitled to recover any thing beyond pouof delivery, 

and applying 

the fum paid into court). that propomon. 

On the 4th OB. i8af thb {hip General Miranfa arrived quarter,* 
from Jamaica with the plaintiff's goods infured on board Jiftiuefawncu 
in the river Thames , and aneftbred near the entrance into JJaudfwSlI at 
the Wejl India docks. Shortly afterwards, and as foon j£\he damagui’ 
as the neceffary forms were complied with, th^veffel left portion 01 
hemgnehorage in the river for the purpofe of entering 
them docks, in order to unload her cargo there; but on 
her near approach, and when about to go through the 
dock gates, {he was wrongfully refuted admittance, and 
ordered back by the fervants of the company, under whofe 

T t a direction 
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1$$*, dke£yon>an 4 management thefe docks ware placed. 

Upon this (hi f^tudied 1 M!k tS the liter, Slid* endeavoured 
«gd fit to regain a place of fafety there; but this w^'fbund irfi- 

‘ practicable \ and the beft thing tfiat codld 'be done was 
ttfmeor her to acham near the entrance to the docks, at 
which " fo re rai other veffels that had returned from fuch 
entrance had'previoufly moored. This was accordingly 
dcnle, and the General Miranda, being the vefiel neareft 
the fhore, was at therolling of the tide forced by thevi©^ 
lence of the current and preffure of the other ihtps upon 
a fhoal or bank of the river, and was there bilged and 
ftranded; and, in confequence, a part xtf the plamtiff’t? 
goods confining of coffee was greatly damaged. In confe¬ 
quence of this the plaintiff brought an a< 5 Hon agotnft the 
Weft India dock company, and recovered a verdict againftfb 
them for the amount of the lofs, cf[mated according H the 
market price of coffee in London at the time when the loft took 
place, but which was lefs than the prime coft of the coffee at 
Jamaica. The defendant obtained a Judge’s order for li¬ 
berty to infpe& and take copies of the ftatement of * t$& 
lofs, and the following was delivered as fuch copy:*— • 

fl Statement of average per General Miranda , Orr, — 
Jamaica to London . 

Amount tft goods per invoice No.l & 2. £. s. d, 

and Bills of lading No. 3 & 4. • 63 26 o 1 

fnfuringfjfytfoo to covM ft* under, 

£6750 at jtf gfc. per cdht. ’ 10^3' * V 6 

#50**2 - * - - 107 2 o 

« /* 

- - 19 o 0 

Commiflkm >- per cent, for ef¬ 
fecting - - - 3$ * 0 

f -Carried over 


Brought 



,» y* ItinuilkWKii vti&ltttt in. 




1. ^Brpughtofer 4 dv 

C«oamj$ion i per cent, foy fet- * , 

tjing in cafe of lofs *- - 38 o o 

U-.—udj 4. ^ 

" f 1 #1 im im «n< 

7591 4 7 

Deduft 

Amount of found coffee and * 

< wood per invoice No. 5. and 
landing account No. 6 & 7. 3570 3 3 
Infurance on £3085 to cover, 

• asunder, „ 
jf 3740 at 15 ga. 

< .percent. 413 11 o 

• 545 * 43 9 4 

Policy for £3085 7 14 3 

Commiffion £ per 

cent, for effecting 15 8 6 

Ditto 4 per cent, for 
recovery in cafe of 
lofs f - 15 8 6 

— - ' 5 X 3 “ 7 

. . -308314 9 


tfidL 


Add;;. 4307 9 10 

General average per Mr. Parkinfon, award 

No. 8 . *'•^§9 4 9 


***** 
»1 


4696 14 3 

Deduct 

Proceeds of damaged coflfee 
per A fale, No. 9. - - 174 t* 9 

Carried over 

T t 3 Brough^ 
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_ V u #?, over m ** s . 

Recovered from 

Weft India ddek , 

company per dtate- f 

ment(#),No. io. 2741 15 f? 

From whicli deduft 

&xt& law expences 98 18 8 

m| - 2642 17 o 

W 


4696 14 3 


2$i7 9 9 


1879 4 6 

If £7600 : 1879 : : £100 

» 

Anfwer, £24 :14 :6* percent, exclufivc of retuhi of 

* ^ 

premium for failing in company with armed (hip. 

The only queftion at the trial was, hy what meafure 
the damage was to be eftimated between the allured and 
the underwriters. The plaintiff contended that he wad 
entitled to fuch proportion of the prime colt as would 
correfpond with the proportion of the diminution of the 
market price occalioned by injury which the coffee had 
fuftained ; according to the rule laid down in Lewis v. 
Rucker, 2 JBurr. 1169. If this meafure Ihould be adopted, 
the film paid into court was inefficient. The defendant 
contended that the cafe of Lewis v. Rucker did not apply 

4 * 

(«) The India Docfc Company 
Cwc. 

To amount of loft on 748 a 10 damaged coffee, per General Miranda 
avi ratted per ai count foies of found coffee, per faid veflel, 430 3 it of 


found coffee havn g netted (569/. j«. j d. 

«c* 7»7 4 

0 

.Amount of general average 


189 4 

5 

f 

D.duQ 


*916 f‘ 

n 

5 

i 

1* recede of damaged coffee 

e* * 

- 174 ** 

9 
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to this ; and that the plaintiff was only entitled to 
the difference 4 between the a&ual value of the damaged 
and found q^fiee at the market price in London^ when the 
ihip arrived ;and according to which rule^ie had received 
a compenfation from the Weft India dock company, audio 
had been the caufe of the lofb. If the plaintiff were enti¬ 
tled to recover according to the prime coft, k was admit¬ 
ted that the 7/. per cent, paid into murt was not enough 
to cover the whole extent of the defendant’s liability, 
the ulterior amount of which was agreed to be fettled by 
arbitration. If the plaintiff were entitled to recover only 
according to the adlual value of the coffee in London when 
the lofs took place, the fum paid into court was fufficiefij. 
to cover the defendant’s liability* The queftkm therefore 
Was whether the plaintiff' were entitled to recover any 
thing beyond the fum paid into court ? If he were, the 
prefent verdnft was to ftand, and the amount to be 
fettled by arbitration: if not, a nonfuit was to be en¬ 
tered* 

This cafe was argued in the Iaft term, when the rule 
of calculation infilled on by the plaintiff was maintained 
by Abbott , principally upon the authority of Ltnois y, 
flucker {a ); though that was the cafe of a vajued, and 
this is the cafe of an open policy; but the rule (&), he 
intended, applied in reafon equally to both. And he 
alfo referred to 2 Val. 115. and as 

adopting the fame rule of calculation- 

(a) % Burr • I if'9 

\b\ The rule there laid down was, that the infwrer (bould pay to the 
infured for the damaged goods the like proportion of the fum at which 
the goods were valued In the policy* as the price of the damaged goods 
gore to the price of the found goods of the fame kind when landed at 
the port of dehvtry. 

T t 4 Carr, 
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Garw, on the contrary* admitting the rule in 2if*4rs v. 
Rush** as applied to tabled policies, deniedits applica¬ 
tion to an open policy, fufch as this is; upon A® ground 
that a policy infurance being a mere contract of ht- 
demnit^ the loft which the party fuftains by the goods 
not arming at the port o£ delivery is that which they 
would have neated to him if they had arrived at their port 
of delivery. And reckoning (he fum paid by the Weft 
India dock company with that which has been paid into 
court by the defendant, the whole of the plaintiff’s adhial 
lofs iti consequence of the perils infured againft Wpuld, 
he contended, be compensated. He put the cafe thu* 
-t» Suppofe the invoice price of the goods with all charges 
thereon to be 100I. at the loading port; but coming to a 
falling market at the port of Helivery, they are only 
worth, if Sound, do/.: but being damaged, they are only 
worth there 40/. If the peril had not happened, the 
affixed would have gotten only 80/*: the compensation 
t^en to be paid by the underwriter lliould be 40/., whereas 
the plaintiff feeks to get considerably more. The adoption 
of Such a rule of compenfation will hold put a temptation to 
an affined to procure a partial lofs whenever the goods are 
proceeding to a falling market. But, as Ld, Mansfield 
fad in Hamilton v. Mender {a), an infurer ought never to 
pay jefs upon a contra& of indemnity than the value of 
the-lofs,-and the infured pught never to gain more. £Le 
Rkac U diduft not* the invoice price be taken uS the 
b$6*of the calculation in the cafe of a total lofs ? And if 
fo, why not in the cafe .of a partial lofs ?] In the cafe of 
a total lofs that bafis muft be taken ex neceflitate, becaufe 
it Qannot appear what the value .of the goods wopltj hj^re 
beenif they had arrived at the port of delivery < $>ut i~pa& 
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tial lofkjs more analogous to the cafe Qfgewefrsd average*, 
and it would be ifcrange that the wrcmg«do#s$£ by whofe' 
fault the lofs^yaa occaiioned,. fliould pay only according 
to the actual value at tfic port of delivery, and that* the 
underwriters on a contract of indemnity fhould pentose* 
[Lord Ellenboreugb C. J. According to the i9ne cqw* 
tended for by the underwriter in this cafe, he would hare 
had to pay more titan the invoice price if the goods had 

Mf 

come, as, they ufually do, to a riling market. The balls 
of the valuation mud be taken either at the port of lading 
or at ^e port of delivery. It is in feme refpe&s an arti¬ 
ficial rule at which ever place it is taken, and not ftri&Iy 
one of indemnity.] The Confolato del mare , the (deleft 
modern code of maritime law, lays that the amount of 
the lofs is to be taken at* the price of the goods at the 
port of delivery, if the voyage were half performed at the 
time. [Lord Blknbc rough C. J. That was a rule pofitivi 
juris# I do not mean to fay an unjuft one. HisLordfhip 
observed that it did not appear that Jdhnjon v. Sheddon (*} 
was the cafe of a valued policy.] 



r«io. 



w Abbott in reply relied on the general and more certain 
convenience of the rule laid down in Lewis v. Rucker* 
And he alfo referred to Dick v. Allen at Guildhall after 
Mich. T. 17S5 {b)» where in an a&ion upon a policy of 
infer an ce to recover an average lofs upon goods. Bullet J. 
obferved, that whether the goods arrived at a good or bad 
market was immaterial; for the true way of eftimating 
the lofs was to take them at the fair invoice price. 


(<) 5*i» 

(Sy Fart, 139. 6th edition. Mr. Park now obferved that that wa« 
|hi «qfe of open policy. A pd fee Tuitt v. The Rnyat Exchange Ajjkr- 
ance Company , at Guildhall, after Trw. term 1747. tefoje Lord C. J. Lee. 


fb.t j«. 


Lord 





Vm* 


OArfES in TRIlflTY TERM 

Lord Ellenbobough C. J. As the Court will hate 
to promulgate a rule, which will bind in future in fimilafr 
cafes, it will perhaps be more willingly acquired in if 

i A 

delivered up<\n more mature deliberation: we will there¬ 
fore take further time before we give our opinion. The 
queftlln will be whether every cafe be not in effeft die 
cafe of a valued policy fo far as it involves this confident 
tien, and confequeiitly within the rule laid down in Lewis 
▼. Rucker . Where the parties have put an exprefs valua¬ 
tion on the fubjeft matter of the infurance, that rule is 
admitted to govern; and the question is whetherif§toeral 
nfage has not eftablifhed the invoice price as the halts of 
the value in all other cafes where the policy is open. 
Some rule there mult be, and I rather think that the one 
laid down ha Lewis v. Rucker was adopted as being upott 
the whole die molt convenient in all cafes. 

The cafe flood over for further confederation till this 
term, when his Lordlhip delivered the opinion Sf the 
Court. 


It is admitted that the allured is entitled to an indem¬ 
nity, and no more ; but by what ftandard of value the 
indemnity fought fhould be fregulated is the qudftion. In 
the cafe of a valued policy, the valuation in the policy 
is the agreed ftandard: in cafe of an open policy, the 
invoice price at the loading port, including premiums of 
infurance and commifBon, is, for all purpofes of either 
tdtsl or average lofs, the ufual ftandard of calculation re¬ 
torted to For the pujrpofe of afeertaining this value, The 
felling or market price at the port of delivery cannot be 
alone the ftandard; as that does not include premiums of 
instance and commifiion, which mult be brought into 
thfe account, in order to conftitute an indemnity to an 
41 pwsr 
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p^rner of goods who has increased the mtiginai ajmouat 18 to* 

and ysdue of his riik by the very a£t of inSwring. The 
Proportion of lofs is neceflarily calculated through, JBh 
other medium, namely, by comparing the filing price*! 
the found commodity with the damaged part of the fame- 
commodity at the poyt of delivery. The dilmrence 
between thefe two Subjects of comparison affords the 
proportion of lofs in any given cafe ; i. e., it gives the 
aliquot part of the original value, which may be consi¬ 
dered as destroyed by the perils infured again ft, and for 
which $j)»e allured is entitled to be recompensed. When 
fhis is ascertained, it only remains to apply this liquidated 
proportion of lofs to the Standard by which the value is 
calculated, i. e., to the invoice price, being itSelf calcu¬ 
lated as before Stated; and you then get the i-half, the 
I -4th, or 1 -8th of the lofs to be made good in terms of 
money. This rule of calculation is generally favourable 
to the underwriter, as the invoice price is lefs in molt, 
cafes than the price at the port of delivery : but tho a£* 
fured may obviate this inconvenience by making his policy 
a valued one j or by Stipulating that, in cafe of lofs, the 
lofs Shall be eftimated according to the value of like good* 
at the port of delivery. In the abfence of any exprelb 
contract on the Subject, the general ufage of the jffured 
and underwriters fupplies the defe£t of Stipulation, and 
adopts the invoice value, with the additions I have men¬ 
tioned, as the Standard of value for this purpofe. In this 
cafe, after receiving the money paid by the Weft Indi* 
do ck company, the aSTured is left Short of his full 
reimbursement (even on the defendant’s own calculation) 
by fhe premiums of infurance at 15 guineas per cent, 
commiffion, and extra colts of fuit, for which no allow¬ 
ance was made by the Wft India dock company: fo 

that 
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* t * 

that quacunqne vjSl datt, the y/. *per» cent. paid inre 
court it too little. The ccmfequence Is that Atiherfift 
muft ftand, fubje£t to the reference of account ^to an ar¬ 
bitrator, as agreed by the cafe. 1 


Saturday t 

y-bi'*' 


Li vie againft J anson, 


fap^nfultd 911 a ^^ on u P on a va ^ ue< ^ M policy affur* 

from New Yrrk ance, loft or not loft, upon the (hip LibertyyynAi. or 
ranted frL jr (m without papers and clearances, at and from Nmmorl to 
dWaTJ/fo™ hav- London s the adventure to begin at New York on the 23d 
JSftelu.hn^* December 1808, for a premium of 18 guineas percent, j 
her n moral and the infurance was declared to be on fhip and cargo 

embargo, flip- * 0 

ped away m the warrantedfree from American condemnation . The decla- 
force of tite ice, ration contained the ufual averments, and alleged die in- 

wtnd, and tide , _ _ t _ _ „ . , 

driven on fhore, tereft to be in B. Byes , and the lofs by perils of the Jeas. 
tamed only'par- At the trial before Lord Ellenborough C. J. at thefittings 
waafci»ed < tlie Ut a ^ ter l a ^ Hilary term, a verdift was found for the plain- 
next day, and tiff for 2oo/., fubjeft to the opinion of the Court on the 

afterwards, with _ * * 

great diffiuiJry following cafe. 

offandfinaJiy 0t The policy was fubferibed by the defendant on the 
the^wlfangj- 27th of February 1809, and the infurance was effe&ed in 
breach^/ the tonfequence of a letter of advice from New Y’ork, that 
embargo, held the ftltp would fail, notwithftanding an embargo then en«* 
was ultimately fbreed by the government of America . Which letter was 
pcnUm^i? * i^id before the underwriters at the time of effecting the 

out of the fo* 
hey, the allured v 

could neither recover for a total lofs, nor for any previous partial lofs arifing from the brand¬ 
ing, See. which m the event became wholly immaterial to the affured t ahtcr, m eafo of 
•Anal di/burfements made for repair of damage occasioned by fen perils before the total lofs j 
which appur to be covered by the general authority given to the affured to ** Ipbb&t k M 1 
“ travail, £e, for the defence, fafeguard, and recovery of the property mfuxed." 

(a) It was agreed In the rourfe of the argument that this was a valued 
policy, but it was not Hated to be fb in the original cafe. 



. «»,«»»» oUui.il 

-iThe u&al premium ton New Ttrrh tot Labis* 

U % §K»p«fes. The Ihip being the property of J1 

was i» Safety ip the North River at Ne to r#ri on die 23d 
of December 1808, loaded with a valuable .cargo op hit 
account, deftined for London , and waiting an opportunity 
of eluding the embargo. For this purpofe £he "failed 
with a pilot on board between 7 and 8 o’clock in the 
night of the 15th January 1809 ; and in palling from 
New York to Governor's IJlana , towards the Jerjey Ihor^, 
being the proper courfe of her voyage, a large body Of 
ice, brattjht down the river by the tide and wind, drove 
againflthe Ihip with confiderable force, and carried her 
alhore among feme rocks on Governor s IJland. Every 
exertion Was made by the mailer and crew to get the fhip 
off, but without effeCl. It was found that a large hole 
was made in her lide by the ice, and another 111 her bot¬ 
tom by the rocks. In conference of this, the vv*ter 
rofe four feet in the hold, and tlie fhip fell down on her 
fide as the tide left her. In this Hate the mailer and pair 
of the crew left the fhip at 11 o’clock at night in one of the 
boats : the mate and the remaining part of the crew conti¬ 
nued on board till five in the morning, and then left her in 
the long-boat, in the condition above defcribed. On the 
fame morning about 6 o’clock, the officers of the An^ericasr 
cuftom-houfe, having diicovcred the Ihip, proceeded to 
feize her j and the Ihip and cargo were finally condemned 
for*breach of the embargo. The cargo fullajned damage 
exceeding 5/. percent, by the accident, and the Ihip 
tackle fuftained damage exceeding 3/. per cent. A great, 
number of perfons were employed by the American go¬ 
vernment to take out the cargo and to weigh Up the fhip j 
which was%ffe&edby great exertions in the courfe of fix 
week*. If the plaintiff were not entitled to recover, the 

verdidi 
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TOrdijftwartobe fet afide, and g a ifonhiit eftfered: if fee 
entitled to recovet as fot a total lofs, the verdifi was 
to-ftand i if for an average lofs, the parties agreed to 
fettle the amount by reference. 


♦ *1 ^ 


Scarlett > for the plaintiff, contended that the feizure and 

♦ 

condemnation by the American government were not the 
Operative caufe of the lofs, but only consequences of that 
Ibfs which h.ul before been occafioned by the perils of the 
fea, and by which a right of action was vefted in the plain¬ 
tiff, to recover the amount from the underwrite^. The 
Only effect of the feizure was to deprive the underwriters 
of their benefit of falvage; but that did not make it ceafe 
to be a total, or if not a total, at leaft an average lofs. 
And he referred to Barkery. Blakes ( a ), where the goods 
of a neutral were infured on board a neutral {hip bound 
upon a lawful adventure from his own to the enemy's 
Country; and the Ihip, being off the enemy’s port, was 
brought into a Briti/h port by a Briti/h cruizer, for the 
ptnrpofc of fcarch \ and after condemnation of the ene¬ 
my’s goods found on board her, was liberated, together 
with the neutral cargo on boord. There, though the de¬ 
tention and bringing into a Briti/h port for a lawful pur- 
pofe by the Briti/h cruizer was not a peril for which 
the underwriter was originally and dire£Hy liable; yet as 
the lofs of the voyage was a confequence of that peril, it 
was held that the affured might recover as for a total lofs, if 
lie gave notice of abandonment in time, or for an average, 
lofs, if his notice were out of time. Admitting that ute 
intention of eluding the embargo increafed the fea rUks, 
beeaufe Ihe was to fail in the night, and without waiting 
Ibr the bell wind, and without the choice of putting back 


{a) 9 


or 
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4K^he^hatyce of falrage, in cafe of an accident in getting 
•o fea | yet all thefe additional riflw were compensated to 
die underwriter by the increafe of the premium. The 
4hip, it appears, was a complete wreck at the time of the 
feizure, for with all the affiftance wKich the American go¬ 
vernment could command, it wa9 fix weeks before (he 
Oould be weighed up, and that at an expence which pro¬ 
bably no individuals would have incurred. If both thefe 
parties had been upon the fpot, and the allured had aban¬ 
doned immediately, it cannot be difputed but that the fub- 
fequent feizure would not have altered the cafe: then the 
want of notice at the time ought not to put him in a worfe 
condition 5 at lead it ought not to deprive him of the be¬ 
nefit of a partial iofs, die value of which may be eftimated 
before the feizure took place. 

BarnenvaVy control, infilled that this was the cafe of a 
total lofs, not by the perils of the fea, but by the feizure 
of the Atuttican government; which peril is excepted out 
of the policy, and therefore that the allured was not en¬ 
titled to recover at all, either as for a total or a partial lofs. 
He referred to Grem v. Elmjh? (<?) as in point againfta total 
lofs by the perils of the fea: for there the (hip, infured 
againft capture only, was driven by a gale of wind pn the 
enemy’s coaft, and there captured; which was co^pended 
to be a lofs by the perils of the fea and not by Rapture ; 
but Lord Ktttpn C. J. held it was clearly a lofs by cap¬ 
ture * for had the (hip been driven on any other coatt$ 
tliin that of an enemy, (lie would have been fafe. Nei¬ 
ther can the plaintiff recover as for a partial lofs $ for the 

toft in its nature is total, though not by a peril infured 

*■ 

* 

' (a) Sittings*ft*r Hi/. 34 . Get. 3 . Peake*t N P.Cif zia. 

againfi 
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,Th^ffbred. has not in £a& «*& in the «ve*lt£wii 
damnified by the perils of the fea* for the goodwill 
■whatever degree damaged have been loft, to him altogether 
by an evpnt again ft which he was not infused; the pre¬ 
vious damagd therefore became wholly unimportant to 
him : the partial lofs, if any, was in tr**$h fuftamed by 
the American government, and not by the affured. The 
cafe of Shawe v. Felton ( a ) {hews th^t die previous ftate 
pf the thing, infured figijifies nothing if at laft there hap-' 
pen a total lofs of it by an event infuied againft. [Boy- 
Icy J. obferved that that was the cafe of a valuedj>olicy: 
Burmivall anfvyCred that this was in fa& the fame, 
though it were not fo ftated iu die eafe ; and ScarleU ad¬ 
mitted that it was fo.] All that an underwriter engages 
to do is to put the affured in die fame ftate at the end of 
the voyage as he would hai e been in, if the particular 
peril infured againft, by which the lofs is immediately oc- 
cafioned, had not happened. Now here, as the whale 
was ultimately feized and condemned by the American 
government, it is precifely the fame to the affured as if 
the previous branding had never happened. Though in 
Qodjal v. Boldet o (b) there was a certain loft to the affured, 
yet as that loft was done away (in that inftancc by a col¬ 
lateral compenfation) at the time of the action brought, 
the plajntiff could not recover* 


Lord Ellenbojiough C. J f As there is feme novelty 
m the point, we will look further into it j though as it ap¬ 
pears to me this cafe falls within the general principle, 

, that, cau£a proxima et nomrempta fpe&atur* lk$km- 
fore Ceems to me ufelefs to be feeking about for odd&nfid 
puds of previous partial Ioffes which ffbgh$jbave*bsp- 

(*J 9 ZeJlrtZi 1 1 n> ^ 
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pttted to a {hip in the courfe of her voyage, when at lift 
there was one overwhelming caufe of lofs which fwal- 
lowed up the whole fubj eel- matter. At prefent I oWn 
the cafe appears to me tb be neither an average nor a total 
lafc within the terms of the policy. But we will con¬ 
sider further of It. 
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The cafe flood over till the end of the term, when his 
Lordihip delivered the judgment of the* Court upon 
it. 

This was an aChon on a policy on fliip and goods, 
•warranted Jtte from American condemnation. The fliip 
and goods were damaged by the perils of the feas, and 
were afterwards feized by the American government, 
and condemned : and the queftion is whether the total 
lofs by fubfequent fcizure and condemnation takes away 
from the a flared the right to recover in refpeCl to the 
previous partial lofs by fea-damage ? And upon confl- 
deration, we think that it does. It is to be recollected 
that nothing is properly imputable to the fea-damage but 
the detenoration of the fliip and cargo ; for though fuch 
fea-damage might flop the progrefs of the voyage, and 
fo bring the fliip and cargo within the reach and effect of 
feme other diftinCt peril which they might otherwife 
have efcaped, yet the fubftantive lofs by that latter peril 
is imputable to fuch latter peril only, not to the previous 
fea-damage. If for inllance a {hip meet with fea-damage, 
which checks her rate of failing, fo that {he is taken by 
an enemy from whom {he would otherwife have efcapcd; 
though flie would have arrived fafe but for the fea-da- 
mage, the lofs is to be aferibed to the capture, not to the 
fea-damage ; and this upon the principle that caufa prox- 
ima non remota fpe&atur. The cafe of Green v. Elmjlie , 
Vol. XII. If u which 
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Livie 
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which was cited in the argument, proceeds upon a fimilaf 
principle: there, the ih ip would not have been captured,, 
had (he not been driven by ftreft of weather upon the 
enemy’s coaft j and yet the lois vAis held imputable to the 
capture and dot to die peiils of the feas, which had 
driven the veil'd within the influence of«the peril of cap* 
ture. Conildering the deterioration of the fhip and 
cargo then as the extent of what is referable to the head 
of fea-damage, we think we may lay it down as a rule, 
that where the property deteriorated is afterwards totally 
loft to the affined, and the previous deterioration becomes 
ultimately a nutter of pel feel indifference to his interefts, 
he cannot make it the ground of a claim upon the under¬ 
writers. The object of a policy is indemnity to the af¬ 
fined *, and he can have no claim to indemnity where 
there is ultimately no damage to him from any peril infured 
againft. If the property, whether damaged or undamaged,, 
would have been equally taken away from him,* and the 
whole Loft would have fdleu upon him had the property 
been ever fo entire, how i an he be faid to have been in¬ 
jured by its having been antecedently damaged? To< 
put another inftano? to the 1 .me cifect: fuppoflng ftiip' 
and cargo to be damaged in the early part of a voyage by 
the ordinary fea peril., and afterwaitft wholly deftroyed 
by fire'before the voyage is imi/hed j of what confe- 
quence to the owner is the d image which may have oc¬ 
curred from one or Several fucceflavc caufes of injury be¬ 
fore the fire ? And if the property, whether undamaged 
or not, would have been equally annihilated ; is not its 
previous deterioration rendered wholly immaterial ? The 
objedt of infurauce is that the thing infured Avail arrive 
fafe at the place of deftination, and that if it do not arrive 
at all, in confequeuce of any of the perils infured, the af- 

i'urecl 
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lured ffciall recover as for a total lofs : and that if it arrive 
damaged, a proportionable compenfation {hall be paid 
for the damage; bccaufe in that cafe the proprietor re¬ 
ceives the thing pro tafito in a worfe condition than he 
ought to have done : but of what confequence to him is 
the intermediate condition of the thing, if he be never 
to receive it again ? If, before the completion of the voy¬ 
age, it be, as to him and his interefts, in a ftate of utter 
annihilation, what is it to him whether it had been da¬ 
maged or not in an anterior part of the voyage, before it 
became annilnlited ? It wastiuly faid in the courfe of 
the argument that the American government were the 
only pcrlons in tins cafe who were prejudiced by the de¬ 
teriorated Hate of the (hip and cargo : they obtained it in 
a lefs valuable condition on that account than it would 


otherwafe have been to them : but that is their lofs, not 
that of the plaintiffs. There may be cafes in which, 
though a prior damage be lolloucd by a tot d lofs, the af- 
fured nnv ncvcrthelcL have rights or claims in refpett of 
that prior loff, which may not be extii.guilhed by the 
fubfequent total lofs. Actual dilbui foments for repairs 
in fa£t made, in confequence of injuries by perils of the 
leas prior to the h ippening of the total lofs, are of this 
defeription; unlcis indeed they aie more properly to be 
confidered as covered by that authority, with which the 
affured is generally inverted by the policy, of “ fulng, 
labounng, and travailing, &c., for, in, and about the 
defence, fafeguard, and recovery of the property in- 
fured in which cafe the amount of fuch difbmfements 


might more properly be recovered as money paid for the 
underwriters under the direction and allowance of this 


provifion of the policy, than as a fubftant ve average lofs 
to be added cumulatively to the total lofs which is after- 

U u 2 waids 
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ward* incurred in confequen£e of the fe a-rifts. 

* *i \*y H r ’ * t . J ‘ j. , * » . )i , *. 

frelent cafe, as the immediately operating caufe of total^ 
Iofs was one from which and its confequencea the defend- 

, , j - ■» , * 

ant is by exprefs provifion in the'policy exempted •, and 

"i ^ 

as the other antecedent caufeS of injury nevtsr prodpcc^ 
arty pecuniary iofs to t'he’plairttifT; and as there never ex* 
ifted a period of time, prior to the total Iofs, in whi$h 
the allured could have praflieably called on the under* 
writers for an indemnity againft the temporary and par* 
fial injury fuftained hy the property mfured ; we aye of 
opinion that fuch prior partial injury forms in this cafe 
no claim upon the underwriters of this policy; and con- 
fequently that the poflea mull he delivered to the de¬ 
fendant. 


Seturjq f Willis aminjt Freeman and Othei*. 

A trader having ^J'HE plaintiff declared, that on the 5th of July 1809 
bankers’ hands v one James A ft da fon drew a bill of e a change on tlic 
amount, after defendants, whereby he directed them on the 1 oth of 
bankruptcy November in that year to pay to his order 1400/. ; that the 

bIiIl7or a larger* ^ e ^ en dants accepted the bill, and that J. Andetfon then on 

amount on the the fame day indorfed it to the plaintiff 1 and that the de- 
fcort of bis at* O .» 4 

•ommdutitn, fendants have“ fince 'refufed to pay it. There were alfo 
own order, * the Common counts. The caufe was tried before Lord 
eeptancefhc*n- 'tLllenlor-eugh Cl L at Guildhall, after Hilary term 1810* 
JSmtitf; (who when the plaintiff obtained a verdict for 1434/. 14/. %d^ 

knew of his ' 1 1 

partial infol- „ , 

vency, but not of the aft of bankruptcy :) and a ccmmiflion of bankrupt having been alter* 
wards taken out; rtdfl thatthepferfttiif, whO was to mafe* tide throdgb 4 hc bankrupt’# 
indorfement after his bankiuptcy, though he were entitled to fue the Acceptors upon the 
bill, yet could onljMibbdWej nn it tin kmount tf the fum accepted for fti ocoeomulotko Of 
the bankrupt, over and above the amount of the bankrupt’s cfFitfs ip ;he hahdf .af rha 
acceptors at the time aft hr hahfcreptcy j for whldK latter amount* ahdfarWhfch am&',*fcy 
were liable to acsonat^nodifr jn-furm e( atftiof) (pot on the b*U) to the bankrupt’s ialSgneia^ 

2 t , fuhj6& 



in Va€ PirriiTH Ye** of GEftitGE HI 

/jk^A -*!'!** - f Vv* ** .«. vlz- «'’■> -<r : -j ahrv*. 

lubject to the opinion of this Court on tnt following 
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Anderfon being indebted to the plaintiff in more than 
2oco/., an attion was brought to recover the fame, which 
ftood for trial. at the fittings after Trinity term 1 805. 
After notice of trial was given, Anderfon^ being then in- 
folvent, reprcfentcd to the plaintiff’s attorney that he was 
una to pay the whole of his debts, and proofed that 
hf^tlie proceedings in that nation were flayed^ he woul<| 
pay him a compofition of 13J. 6 d. in the pound upon 
the debt claimed, and the cofts of the a£tion, to fall dup 
on the fame day on which the plaintiff* would be entitled 
to fign judgment in the action; and he named Jthft,dc* 
fondants as his fureties for the fame, and propofed to give 
their acceptance. This propofal being accepted, Ander - 
fon applied to the defendants by the following letter, to 
accept the bill in the declaration mentioned for his accom¬ 
modation, (Dated , Catuion-Jlrect, 5 th July 1809.) 
' „ > 

44 MeflVs. Freeman and Qo. We ihouldbe much obliged, 
44 and feel confiderably accommodated. If you would 
44 accept our bill drawn pn you for about (400/. payable 
44 at 4 months after this date,.(which will no£ be npgoci- 
44 ated }) and what part pf this bill is not covered by bi|J^ 
44 in your hands we fhali very foon do. This is*the Jafljk 
44 time we 111 all have occafipn to trouble you for accom- 
44 modation, &c. as we fhali get over in the courfe of a 
I* couple of months the inconvenience we thus fuffer 
44 Through Mr. Newman: fcor although our lots by hia 
44 bankruptcy will be very Jittle or nothing, yet out ad- 
« vances are heavy and unexpe<JVed. We remain, &c. 
*S*Jauks*Auderfbn and Co.**!-. The defendants accepted 
bill, and-delivered it th Anderfon, 4 yho indorfed it, fo 
^Cebt6d, h3 the plaintiff on the next br the fecond fbl- 
U 'yuj 4 lo^inj[ 
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loving day. At the time the defendants accepteS* the 
bill, they had funds of Atiderfon in their hands to the 
amount of 888/. 16/. 8 d., confifting of bills not then 
due, but fince paid, and which '’‘were depofited by him 
with the defendants as his bankers. Anderfon being a 
trader committed an a& of bankruptcy on the 7th of 
March 1809, and a commiflion lifued againft him on the 
25th of July , on which he was afterwards declared a 
bankrupt, and alfignees appointed. The queftion was* 
whether the plaintiff were entitled to recover any and 
what fum ? If he were entitled to recover the whole, 
the verdi£l was to (land : if entitled tv) recover no more 
than the difference between 888/. 1 6s. 8 d. and the amount 
of the bill, then the vcrdi£t was to be entered for a fum fo 
reduce^: if not entitled to recover any thing, the vcrdi£t 
was to be fet afide and a nonfuit entered. 


The cafe was argued a few days ago by Scarlett for 
the plaintiff, and Holroyd for the defendants; but the 
Court in giving judgment went fo fully into the grounds * 
of the arguments, [that it is unneceffary to ftate them 
here. After time taken to confider the cafe further, 

Lord Ellcnborough C. J. delivered the opinion of 
the Court. 

This was an a&ion againft the defendants as acceptors 

of a bill of exchange for 1400/., drawn by one An - 

derfont payable to his own order, and indorfed by him to 

the plaintiff for value. And the defence was that in 

confequence of a prior a£t of bankruptcy by Anderfon , 

which has fince been followed by a commifTion, Andtr - 
* 

fon*b indorfement transferred no right to the plaintiff. 
As the bill was payable, not immediately to the plaintiff, 

but 
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tut to Anderfori s order, it was incumbent on the plain¬ 
tiff* when he took the bill to fjtisfy himfelf as to Ander- 
fotC^ right to indorfe it; and if Andt rfon had no fuch 
Tight, the lofs muff faif upon the plainttfh At the time 
this bill was accepted the defendants had in their hands, 
as Andcrfotf s bankers, bills of the value of 888/. 1 6 s. 8*/., 
not then become due; but they had no other effeils. 
"To that amount, thcieforc, their acceptance was for value} 
beyond that, it war. gratuitous, nid mcrclyffor Anderfon*% 
accomnmLtion. It may be confidered as clear that, except 
in cafes provided foi byp.uticular llatutes, a trader who 
has committed an ail of bankruptcy, upon which acorn* 
milfion afterwards iflues, can make no tiansfer of his pro¬ 
perty to the prejudice of his aflignees, nor do any a£1 to 
inteifere with their rights; but every fuch attempted 
transfer or ail is liable to be vacated by his aflignees. 
vOn the other hand, when it docs not affect the rights and 
interefts of the aflignees, the ail of a man who has com¬ 
muted an ail of bankruptcy hafVthe fame effeit as the 
ail of any other perfon. The quellion, therefore, for 
confideration here is, whether this indorfement by Andtr - 
fon , if allow°d *o be effeilual, could prejudice his aflignees 
or intCifeie v nli their rights ; becaufe, as far forth as it 
would do fo, it is inoperative. The cafe of Wilhim v. Cafey % 
7 Term R‘p. 711. has eilabliflied, that if a man who has 
funds in his hands belonging to a trader, who has com¬ 
mitted a feciet ail of bankruptcy, accept a bill for that 
trader, without knowing of fuch ail of bankruptcy, hemay 
apply thofc funds w r hen the bill becomes due to the dif- 
charge of his own acceptance, though a commiflion of 
bankrupt may have iffued in the interim, and will be pro- 
teiled againfl any cl aim the aflignees may afterwards make 
•upon him in refpeil of the funds fo applied. To the ex¬ 
tent therefore of the 888/. i6r. 8 d., it would prejudice the 

U u 4 aflignees 


Willis 

agamfl 
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tl^q. aJJjguepMQ heldthis ipdpylement valid j becawfe itwauld* 
-77. de ffroy the claim of the aflignees to that fum in the hand* 

%£%}*' of the , acceptor? ^ aodjvQ haife no difficulty in faying, 

r V*^ A * r * * that Abif/prt of k the plaintiff’s demand cannot be fup- 
ported. ; 

to the fcirplus (511/. 3/. 4 d .) 9 had the bill been foy 
that aloney the cafe cited by the plaintiff of Arden 
v. Watkins, 3 Eafti 317. would he an authority in point, 
unlefs the latQ^latute (49 Geo . 3. c. j 21./. 8.) has altered 
the law in tliisjrefpedf. The principle decided in Arden 
v. Watkins was this, tjiat if a man accept a bill for the 
accommodation of a trader who has committed a fecret 
of bankruptcy \ and fuch bill be payable to the trader’s 
order, the trader’s indorfee w ill have a valid claim upon 
tfye hill againft the acceptor, notwitliftanding a commif- 
fion of bankrupt {hall have iffued againft fuch trader 
before the bill became due ; becaufe as the trader himfelf 
could have had no right upon fuch bill againft the ac- 
ceptor, his afiignee6, who can in this refpett {land in no 
better fituation*than the bankrupt whom they reprefent, 
could have had no right upon it, fuppofing it had remained 
in his poffeflion; and therefore his pidorfement works 
no prejudice to tjiem. It is contended, however, in this 
cafe, firft, that where the acceptance is partly for value^ 
and in part only by way of accommodation, the afiignees 
have an intereft in the bill, and a right, pro tanto, to fue 
upon if j and that tb allow the indorfement to operate 
upon the fprplus wpuld prejudice their right, and would 
be fubje&ingthg acceptor to two a&ions upon the fame 
•acceptance, which is not allowable: and {Secondly, that, 
fince the flat. 49 Geo, 3. c.111. f. 8., if the defendant * 
were compelled to pay this 511/. 3/. 4 d. to the plaintiff, 
he, the defendant, as a furety for a bankrupt, paying 
under the circumftances dated in that 8th feciion, would 

V ii 1 t « 1 

be 
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\* entitled to prove his demand in refpeQ: of 

i¥ 

Anderfon’i commiffion, And the affignees and other cre¬ 
ditors would receive a prejudice frcuA that pToof. A mo- 
merit's consideration, however, will difpofe of the fecond 
ground ; it being clear that the quantum of proof agamft 
the eitate will not be varied by the defendants* proving, (if 
they Should be admitted to prove) and confeqnently their 
proof could not prejudice the affignees or other creditors. 
If the plaintiff recoyer this fum from the defendants, (and 
we will fuppofe the defendants are competent to prove for 
it,) in that way it is proved by the defendant under the 
bankrupt's tommiflion : if the plaintiff do not recover it 
from the defendants, he, the plaintiff, may certainly prove 
it liimfelf, as part of the debt due from Anderfcn to him- 
ft If at the time when Avderfon became bankrupt; and in 
either cafe, therefore, will it be either by one party or the 
other once proveable. As to the other ground, we think 
the affignees had no right to the bill in oppofition to the 
plaint^ nor any right to fue upon jf for the 888/. 16s. BdL 
‘It was a feCurity from the defendants for that fum and 
more; and though the affignees had a right to take care 
that the bankrupt (hould not ufe it fo as to affe& that 
fum, they had no right to CQntrol his power over it as to 
the pefidue beyond that fum. They have a light.to pro¬ 
tect themfelves, but not arbitrarily to interfere with or 
vary the rights pf others. The poffcflion of this bill 
would have placed them in no better fituation than they 
would have been in without ft: with the pofleflkm of it, 
they could only have recovered the 888/. 1 6s. 8 d .; and 
without it, they may ftill recover to that fame extent. 
Before this bill was drawn, and independently of it, this 
888/. 1 6s. Sd. was theirs: the acceptance of this bill gave 
no fre£h tight ; jt merely left the old one as is was. 

They 


1 * 1 * 
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l8fO* They are entitled to fay that the 888/. 16 s. Sd. fhall not 

*-* be touched : they may refill and difaflirm 3ny operation 

agatrfi of this bill to transfer that fum to their prejudice; but 
Fireman. h ave n0 further right. This is all that is neceflary 

t | 

for their protection; and it would be working injuft ice 
without any reasonable colour or ground for it to give them 
more. The aflignees, indeed, do not themfelvcs contro¬ 
vert the plaintiff’s light; their right is infilled upon by 
the defendants; they fet up the jus tcitii; and they fet up 
that right, not to piot-cd the aflignees, but to reduce the 
extent of their own i efponf.blhty. Tlie affignees will have 
every thing io whuh tluy are entitled, independently 
of this bill; and that, whether the plaintiff 7 recover upon 
it to the extent of the 511/. 31. 4 d., or not. The de¬ 
fendants entered into an engagement, by which, for any 
thing which they then knew, Andtrjon might pledge his 
lcfponfibility for 511 /. 3 is 4 d. beyond what he had afiets 
to cover. They agreed, in effeCt, to apply the 888/. 16 s, 8 d. 
towards the difeharge of the bill; and if neceflary to ad¬ 
vance 511/. 3 f. 41/. more of their own. Anderfotiy at the 
time of indorfing the bill to the plaintiff*, had apparently 
the right to indorfe it: he had, indeed, committed a fecret 
a£t of bankruptcy, but that was unknown to the plaintiff, 
and no cQmmiflion had ifluedagainft him. Theplaintiffhad 
therefore a right to fuppofe that he was receiving a valued 
engagement from the defendant for 1400/.: the defend¬ 
ants, they knew of the indorfeinent, mull have fo con- 
fidcred it; and is it juft to allow the defendants to with¬ 
draw themfelves from the who/e engagement, becaufe it 
would interfere with the rights of the aflignees, unlefs 
they were relieved fiom a part of it ? If the defendants* 
argument prevail, it would have prevailed equally if 
their debt to Andcrfon had been 6 d. only, inftead of 

6 8884 
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888/. 1 6s* 2d. If the bill is to be confidercd fo jcom- 
pletely indivifible as that the plaintiff can recover no 
part unlefs he recover the whole, the right to refill his 
claim to the extent of*a fingle farthing would defeat it 
in toto. Could not the aflignccs wave their right, and 
affirm Awhrfon’s indorfcment ? And if they did, could 
the defendants refill payment of the whole 1400/. ? And 
if not, how can their condudl, in affirming or difaflirming 
the a£l, be allowed to vary the extent of the defendants* 
liability. This is not the cafe of a profeffed indoil'ement 
of part of the bill, which w ould have the effect of giv¬ 
ing frvcral actions on the bill; but it is an incjorfcmcnt 
ol the whole, fuppofed at the time to be ^ did for the 
whole,but which, from fubfequent events, the defendants 
are at liberty to icfift and \acate ft r a part; and upon pay¬ 
ment of which pirt, they arc dilchaiged from all further 
refponfbthty upon the billy though tucy Hill continue an- 
fweiable for the rcfitluo of ita amount to otheis, in an¬ 
other form, and upon a ground wholly independent of 
the bill. Upon the who’e, tlicicfoic, as the defendants 
by their acceptance enabled Andtrjon to hold forth the bill 
as a pledge for 1400/.; as A/uurfn has no ground of his 
own to refill his liability to the whole of the fum, but is 
obliged to call in aid the right of third pcrfoiiSj the af- 
fignecs \ as they have a right to the extent of 888/. 16s. 8 d, 
only, and will h«*vc a complete protection if^that fum be 
excluded from the verdict; and though the plaii^iff be 
at the fame time allowed to retain the poffeffion of the 
bill, and to recover upon it pro tanto ; it appears to us 
that the plaintiff' is to be confidered as having a right to 
recover fuch balance of 511/. 3-r. 4 d , and that the ver¬ 
dict ought therefore to be entered for him for fuch re¬ 
duced fum accordingly. 
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A bankrupt, 
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furety, or ptr- 
<or> who was 
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againft him, 
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of bankruptcy, 
and paid the 
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ifTuing of the 
cotnmiflion, 
cannot, without 
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iogitj in like 
manner as after 
the flat. $Ge« t. 
»c. 30./. 7., avail 
kimfclf of his 
certificate under 
the flat. 49 G 3. 
t. IXI Jo., 
which difeharges 
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Jbavmg his certi¬ 
ficate ot a)l fuch 
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l he mam tr to alt 
intern t and pur- 

fojes, as if fuch 
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S TED MAN egainjl Martinnant. 

'pHE plaintiff declared in afiumpfit upon the com toon 
money counts 5 to which non aflumpfit was pleaded \ 
and at the trial before Lord Ellenbarough C. J. in Middlefex t 
a verdi£fc was found for the plaintiff for 260/., fubjc£fc 
to the opinion of the Court on the following cafe. 

On the 5th of January 1807 the plaintiff) at the de* 
fendanfs requeft, and for his accommodation, accepted 
a bill of exchange drawn by the defendant for 
234/. 11/. od.y payable at 70 days after date, and thp 
defendant promifed to provide the plaintiff with the 
money to pay fuch bill. The bill became due on the 19th 
of March 1807, and, the defendant not providing for it, 
was dishonored. On the 18th of March 1807 a docket 
was ftruck, and on the 2tft a commiffion of bankrupt 
was iifued againft the defendant, which was fuperfeded 
o<n the 15th of April 1807; on which day another com- 
miflion of bankrupt was iffued againft him j but neither 

a ^ 

of thefe coxmniflions was gazetted or proceeded upon, 
A meeting of the defendant's creditors was then held, 
and time was giyen to him to pay his debts by inftaU^ 
meats. On the 9th of June 1807 plaintiff accepted 
another bill, for the like accommodation of the defendant, 

4 » - * ^ 

% *3# I is, 10 d. x which became due pn the 12th of 
September 1807, and was on that day paid by the plaintiff 
for the defendant's ufe, he not providing for the fam^ 
This, latter bill was given for the purpose of taking up the 
fqrmer difhonored bill, with the addition of intereft and 
(lamp, and was Sndorfed by C. Aldrich as an additional 
fecurity to Meflrs. Herries and Co., the holders of the 

fo 
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former bill, who had required the fame* .A, commiihon 
of bankrupt iffued againft the defendant, dated 6th of 
Augitft iSo7, founded on an aft of bankrupt com¬ 
mitted in March 1807** and the defendant was declared a 
bankrupt under fuch commifiion.j A dividend of <y. ad, 
in the pound was declared and made on the 6th of Augtm 
f 80$. A fecond dividend of is. §d. in the pound was 
declared and made on the 28 th July 18op. Previous to 
paying the laft dividend the aflignees ^ had in hand 
1547/. belonging to the defendants eftate; and the plain- 
tiff, (fuppofing him entitled to prove the money paid on 
the bills as a debt,) and other cieditors of the defendant 
who had not proved under the faid tommiflion, might at 
that time have received dividends equally in piopoition to 
their refpeftive debts, without difturbing any dividend 
then alieady made. The defendant obtained his certi¬ 
ficate of confoimity under the faid commiffion on the 4th 
of September I Soy. The queftions were, 1 ft, whether 
die plaintiff were entitled to recover the 260/. (a) 9 not- 
W ithftanding the defendant’s bankruptcy and certificate, 
sdly, Whether the defendant can avail himfelf of his 
certificate under the general ifliie. 


Puller, for the plaintiff, faid that the laft queftion had 
been decided in the prefent term by the court t>f C. B. t 
is Gajketl v. Murtmnant , where it had been held that the 
bankrupt could not avail himfelf of his osrtificate upon 
the late aft of the 49 Geo. 3. c. 12 r. /. 8. without pHading 
it, in the fame manner a9 he muft have done before that 
where the debt accrued before the bankruptcy. 

That feftion enafts, « that in ail cafes of commiffions 
a of b ankr upt already iffued, under wfiich no dividend 


(0} The amount of the fecond bill with intertft* 
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«* has yet Beeft made, or under which the creditors who 

** have not proved can receive a dividend equally in pro- 

1 

£f portion to their refpefhve debts, without difturbing 
« any dividend already mad^, and'in all cafes of commif- 
“ Cons of bankrupts hereafter to be iflued, where at the 
« time of iffuing the commiflion any perfon fhall be 
t( furcty for or be liable for any debt of the bankrupt, 
is it {hall be lawful for fuch furety or perfon liable, if he 
“ fhall hive paid the debt, or ary part thereof in dif- 
ic charge of the whole debt, although he may have paid 
tf the fame after the com million fhall have iflued, and the 
“ creditor fliall have proved his debt under the commif- 
e< fion, to Hand in the place of the creditor a-> to the di- 
** vidends upon fuch pi oof; and when tlie creditor fliall 
ct not have proved under the commiflion, it fliall be Iaw- 
<f ful for fuch furety or perfon liable to prove his demand 
«* in rcfpc£t of fuch payment as a debt under the com- 
C£ million ; not diflurbing the foimcr dividends, &c. ; 
“ notwithftanding fuch pvnfon may have become fuiety 
“ or liable for the debt of the bankrupt after an a£fc of 
“ bankruptcy had been committed by fuch bankrupt : 
« £ piovkled that fuch pcifon had not at the time when he 
ct became luch furetv, or when he fo became liable for 
the t5 bi of fuck bankrupt, notice of any a£t of bank- 
tc tuple) by fuch bankrupt committed, or that he was 
« £ infolvenl, or had llopp d payment. Provided always, 
££ that ^thc llfuing* a commiflion of bankrupt, although 
££ fuch commiflion fliall aftei wards be fuperfeded, fhall be 
££ deemed fuch notice. And every perfon againft whom 
«any commiflion of bankrupt has been or fliall be' 
ft awarded, and who has obtained or fliall obtain his cer- 
££ tificate, flail he dtjcbarged of all demand^, at the fuit of 
« evuy fuch perfon having fo paid, or being hereby 
«« enabled to prove as aforefaid, or to Hand in the place 

« of 
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of fuch creditor as aforefaid, with regard to his debt in 
f ‘ refpe£t qf fuch furetyfhip or liability, in like manner y 
“ to all intents and purpofes> as if fuch perfon had been 
€t a creditor before the bankruptcy of the bankrupt for 
“ the whole of tlie debt in refpeft 6 f which he was furety 
w or was liable as aforefaid.” 


i8ro. 


Stbpmaw 

again# 
Ma utiw* 

n ant. 


The Court t without entering into the firft queftion, 
called on the defendants counfel for an jjnfwer on the 
fecond point. 

E. Lawes who appeared now oil the part of the de¬ 
fendant, admitted that the cafe cited was an authority in 
point againft him, which had been decided fince this 
cafe was referred: but requefted the indulgence of the 
Court to let the cafe ftan J over till to-morrow, on account 
of the unavoidable abfeuce of the gentleman who was to 
have argued it for the defendant. 

Lord Kllenhorough C. J. then faid that it was a rule 
very much of practice to require a bankrupt to plead his 
certificate, if he meant to avail himfelf of it; but it 
had long prevailed before the late a£t of parliament; and 
having been recently extended by the judgment of the 
court of C. B . to cafes of this kind arifing fince the a£t, 
it would be very inconvenient if a different rule were ef- 
tablifhed in this court. They fhould therefore cop Cider 
themfelves bound by that decifion, unlefs it could be fhewn 
to be an improvident rule, fp as to induce them to confer 
with the judges of the other court upon it. For the pre- 
fent, therefore, the Court would give judgment nifi for 
the plaintiff; which would Hand, unlefs they heard any 
fufficient reafon urged to-morrow to the contrary. 

Marryat % 
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M+rryatt ior the defendant, an the next day fuggefted 
that the ftati 5 G«?. 2. c. 30./ 7. which gave a fummaty 
form of plea to a certificated bankrupt filed for a debt ac¬ 
cruing before the bankruptcy, by which he was to avail 
lumfelf of b&dsfcharge by the Certificate, was framed 
Open the ground that the remedy only was barred and 
not the debt*. But here, he contended, that by the laft 
Statute the demand itfelf, which wa6 the debt, was dif- 
charged, and^the very caufe of action was barred, and 
therefore the defence was available on the general 
idee. 


The Court , however, were clearly fatisfied that there 
was no foundation for this diftin&ion 5 but they offered 
Marryat leave to amend on payment of coils. And he 
defired time to confult his client till the next day. 

Poftea to the plaintiff. 


3*ij 9 th. 


Gildart againft Gladstone and Gladstone, 

in Erroi\ 


i^beerTiIwr judgment of the court of C. P. for the plaintiff* 

upon below having been reverfed in this cafe (a), and a rule 
a fpeci*t v*rd iCt drawn up thereupon; Holroxd in the laft term, obtained a 
which was re- rule calling upon the defendants in error to fhew caufe 
a^tofSwin ^hy the rule made before for teverfing the judgment 
£f*ft2nx*u h m- 1104 k e amended, by adding thereto, that judgment 

ani^ioTudg” ^ acquittal be given for the plaintiffln error, with tht cofit 

vncnt of acquit* - 
taL but alfo far 

m0* °fto* » C, B.» being the fame Judgment which the Court Mow ought to have 

gom i dm defendant m fuchoafebeing entitled to Ms m(U by the ft*. ajJBT, t. ij. 

(«) In M. 4)0 Ga, $» 11 £*/f, 67{. 
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*f his defence in the court of C. P.: and why the ttiafter of 
this court ihould not tat thofe cofts, But he admitted 
that he could not have the cofts of the writ of e rror here; 
as this court could only give the fame judgment oil a writ 
of efror a6 the court of C. P*. ought*to have given? ac¬ 
cording to the judgment of the Houfe of Lords in Phillips 
r. Bury {a). He referred to the ftat 23 H. 8. c. 15. which 
gives cofts to a defendant if a verdift pafs againft the 
plaintiff in certain adtionS, of which this was one: and 
here in the refult it appears, by the judgment of the 
Court, that the verdidt, which was fpecial, fhould have 
been entered for the defendant below. 


m ^ 

T®IO. 


CtUtfAHT 

^AVtTOMBk* 


Richardfon now oppofed the rule $ and in anfwer to a 
queftion put by Lord Ellenborough C. J. whether the 
court of error ought not to perfect their judgment by 
giving that relief to the defendant below which the 
the Court below ought to have given to him ; he referred 
to Parker v. Harris (b) where a diftin£tion is taken, “ that 
where judgment is given below for the plaintiff, and the 
defendant brings error, there (hall only be judgment to 
reverfe the former judgment; for the fuit is only to be 
eafed and discharged of that judgment: but vyhefe the 
plaintiff below brings error, the judgment (hall sot only 
be a reverfal, but the Court (hall alfo give fUCh judgment 
as the court below fhould have given; for his writ of 
error is to revive the firft caufe of a&ioir, and to recover 
what he ought ta have recovered by the firft fuft.” The 
fame rule was reeggnized and a&ed upon in %akcr v. 
Lade (c). It is true fjiat thofe cafes were upon demur- 

(a) ltd. Roy, io. and Balk. 403. (*) f *6*, 

(t) Csrtb, »j4i 

Vot. Xir. X * m. 
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per, and -before the ftatute 8 and 9 W.$. c. 1 1./2., giving 
colls to a defendant obtaining judgment on demurrer: 
but Phillips v. Bury t in which the fame rule was re- 
cognifed, was upon a fpecial verdidl. Tf it be faid that 
one of the reafops ther^ given for the diftin£Hon is that 
the defendant who obtains, upon error brought, the re- 
verfal of a judgment given againft him below is tn Jlatu 
quo , and therefore has no need to enter a new judgment; 
and that fince the ftatute giving him cofts that reafon no 
longer applies : the ^nfwer is, that the fame diHindi ion 
has been recognized in cafes and books of pra&ice long 
fmce the ftatute of William j of which h& inftanced fe¬ 
deral («). \_Bayley J. Is not that contrary to the rule, as 
laid down in Salk. 401. and 7 Mod. 3. Anon y E. \ Ann . 

s-R-m 


Holroyd and J. Clarke^ in fupport of the rule, obferved 
that in general where a defendant brings a writ of error it 
isfor fome fault in the declaration after verdidt and judg¬ 
ment againft him, for which he ought to have moved in 


(a) zTuU t (sd edit.) cites i Salk. zSf* 401. 4 Mod 76. 

4 Burr. 2156. a Bee. Abr Error, M % which latter, (5th edit.) aI(o 
refers to Pugb v. Gtmdtttll, Lffflt of Batlty, Houfc of Lordi, r;th of May 
1787, which was upon a wut of error from R. R. jin intend , and Cum • 

rarr y,,Siity, 4 Burr. 249O. 

{by The rute'w laid d<w0 in the report in Salksli is this—-If a judg¬ 
ment be below for the plaintiff, which is reverfed on error; yet if the 
record will warrant it, the Court ought to give a new judgment for the 
plain tiff $ but if the judgment be erroneous and againft the plaintiff on 
t< c merits^ thft ought to be reverfed, and no new judgment given for 
the plaintiff. [Here the report in Modern fays, ** and a new judgment 
given for the defendant.*'} If an erroneous judgment he given for the 
defendant, and it is reverfed, and the merits appear for the pjafottff* he 
(hall hive judgment} if the* merits be againft the plaintiff, the defend* 
ant (hall have a new judgment. So it is in the Exchequer-chamber t for 
they are to re&m t a& well a* to eJSm 0t *ewf* it. 


arreft 
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tmreftof judgment in the court below; and therefore he 
is not entitled to colls : but upon a fpecial verdidl the 
finding of the jury is in the alternative : and if the de¬ 
fendant be found*to b«vin the right, the juft ice of the cafe 
is not anfwered merely by fetfiug afide* the erroneous 
judgment for the plaintiff, but the defendant is entitled 
to an abfolutc judgment upon the verdidl found in his 
favor. And if the rule be general, as it now feems to be 
fettled, that the court of error ought to pronounce the 
fame judgment which the court below ought to have 
given; it will apply to this cafe, and the defendant will be 
entitled to his#cofts within the ftat. 23 H, 8. c. 15. which 
gives colls to a defendant where the verdidl is againll the 
plaintiff in a cafe of this description : and this has been 
holden (a) to extend to the cafe of a fpecial as well as of 
a general verdidl. So where judgment given by this Court 
for a defendant,upon a fpecial verdidl in ejedtment, was re- 
verfed in the Exchequer-chamber; that court, on motion, 
gave the plaintiff leave to enter tip judgment of revcrfal, 
and that he lhould recover his term, damages, and cojls (b). 
They were then Hopped by the Court. 


N 

1810# 


CUBAKT * 

tgawfl 

Gtpm*** 


Lord Ellenborouch C* J. The court are bound ex 
officio to g've a perfect judgment upon tbe record before 
them. In this cafe the-judgment below Wa% given for 
the plaintiffs upon a fpecial verdidl, where of courfe 
there was an alternate finding by the jury according as 
the Court lhould be of opinion that the verdidl and judg¬ 
ment ought to have been for the plaintiffs or for the de¬ 
fendant j if for the plaintiffs, the verdidl was to be en* 

(a) silfrp V. Cltydon f Cro . EllS,. 465* 

{!/) Derm d, Mtiler v. Mwe % ift EhrOf, 1 &of, & ¥Jl 30* 
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tercd one way j if for the defendant, another way. This 
Court then having been of opinion that the judgment of 
the court of C. P. was erroneous, ayd ought to have 
been for the defendant below, wHich would have entitled 

^ t 

him there to his cofts on the verdict as found for him \ we 
fhould not do him all the jullice which he is entitled to 
receive upon the record now before us, if we did not, upon 
reverfing the judgment below, give the fame judgment 
which the coilrt below ought to have given ; which is 
a judgment for the cofts of his defence in that court, as 
well as a judgment of acquittal. 


The other judges concurred ; and BayUy J. added that 
there were other cafes where injuftice would be done if 
the court of error were not to give the fame judgment for 
a defendant, upon a reverfal of the judgment of the 
court below againft him, which the court below ought 
to have given $ as in replevin and qiiare impedit j where 
the defendant, in the one cafe, would be entitled to a 
judgment de rettirno habendo, and, in tlic other, to a writ 
to the bifliop (a). 


(«} Vitic per [leh<u 1 C. J. £ Job* Hep. 163. in the great Commefidjut*. 
cafe of Colt ajJ Clover v. Tie £tjhej> of Lkbfidd and Ccvtntry. 
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The King againjl Beard. 

HJ'HIS was an application for aWndarfius to be iflued 
to the defendant, .1 magiftrate of Lancnjhtre t com¬ 
manding him to proceed to hear and determine an infor¬ 
mation exhibited before him by J. S. agaipft Robert Rem- 
iuifon a pawnbioker, for certain trefpafles.and contempts 
againft the late pawnbrokers’ a£t of thd 39 and 40 Geo. 3. 
<. 09. The inform ition laid before the magiftrate on the 
4U1 of June 1S10 charged that Rawlwfon a pawnbroker 
at Maiiehejler unlawfully demanded, received, and took 
from one J. 5 . in the name of 1 T > -D., on redeeming the 
pledge after-mentioned, 6 d. by way of profit for the loan 
of 3J. i the fame being an intermediate fum, exceeding 
6 d. and not exceeding 40/., which on the 15 th of 
December 1809 was lent by Rawlwfon to J. S. on a pledge 
of two fpoons *, the faid pledge not having remained in 
pawn any time exceeding 6 calendar months: being more 
than at the rate of 4 d. for the loan of 2 or. by the calendar 
month •, contrary to the ftatute : and then claimed a pe¬ 
nalty of nor left than 40;. nor more than 10/. The 
queftion was whether this were a cafe for a^fummary 
conviaion in a penalty within the ftatute: the magiftrate 
thought it w as not, and refufed to proceed upon the in¬ 
formation. 

The 2d feftion allows pawnbrokers to take a certain 
rate of intcrefton pledges, inter alia, “ for every pledge 
« upon which there {hall have been lent any fum not ex- 
« ceeding ax. 6 d. the to of one halfpenny for any time 
« during which the faid pledge (hall remain in pawn, 
<* not exceeding one calendar month » and the fame for 
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" every calendar month afterwards, including the curriht 
« month in which fuch pledge fhall be redeemed j 
« although fuch month lhall not J?e expired. For every 
« pledge on wh£ch there fhall have been lent the fum of 
« 5/., one penny.” &c. « and fo in proportion for hny 
« fraftional fum: which laid feveral fums fhall be taken 

« in lieu of and as a full fatisfaftion for all intereft due, 

< 

<« and charges for warehoufe room,” By the 3d feftion, 
« In ^11 cafes where any intermediate fum lent upon pawn 
« fhall exceed 2s. 6d., and not exceed 40r, the lender 
« fhall and may take by way of profit, as aforefaid, at the 
‘ l rate of 4^., and no more, for the loan of 2 or, by the ca- 
« lendar month, including the current month as aforefaid.” 

s 

No penalty is given by thefe claufes, but penalties are 
given by feveral claufes of the aft for fpecific offences § 
and the aft alfo contains many regulating claufes. And 
by f. 26. u In cafe any pawnbroker Aral! ip anywife 
tc offend againjl this aft ?, he fhall for every fuch offence, in 
** neglefting to make, &c. any fuch entries in his books 
« as is required to be made by him by this aft, forfeit 
** fuch fum, as to the juftice before whom any information 
«< thereof fhall be heard and determined in his diferetion 
“ fhall feem reafonahle and fit, not exceeding 10/. -.'and 
“for every other offence againjl this aft 9 where no forfeiture 
“ or penalty is provided or imp fed on any particular or fpe - 
(t nfc offence agaiujl any part of this aft % not lefi» than 
“ 40J., nor more than 10/*” 


Topping and Tates now (hewed caufe againft the rule, 
.and ftat$d the doubt entertained below to be, whether the 
taking by the pawnbroker of more than the ftipulated 
rate of intereft, &c. permitted by the aft in the 2d and 
3d claufes, for which no penalty is given, were an offence 

againft 
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-againft the % ib as to bring the cafe within the fum~ 
mary jurifdiftion of the magiftrate under th? general 
words of the 26th feftion : particularly as this, being a 
penal aft, was to be conftrued ftriftly: and as provifion 
wa$ made by the 14th feftion, which feemed to point out 
the proper remedy in this cafe ; that if any pledge hot 
exceeding in value 10/. {hall be refufed to be delivered up 
by the pawnbroker, upon tender by the owner of the 
loan and profit thereon, according to the table of rates 
eftablifhed by the aft, without {hewing reafonable caufe 
to the fatisfaftion of thejuftice, he may direft the reiter¬ 
ation of the pledge, and commit the pawnbroker till fuch 
reftoration made or compenfation given to the owner. 
But the Court having intimated their opinion againft the 
validity of the objeftion to the magi ft rate’s proceeding ; 
Topping and Tates faid they could not deny that the taking 
more than the ftipulated rate of profit was an offence, 
where the aft fays that fo much and no more may be taken, 
^.nd by 

Lord Ellenborough C- J. It is prohibited by the 
aft to take more than the ftipulated rate of profit 5 and 
therefore the taking more is an offence againft the aft: 
and as no particular penalty is provided for that tranfgref- 
. lion, it falls within die general words of the 26th claufe. 

Per curiam 9 Rule ah fo lute. 

Scarlet and J. Clarke were to have fupported the rule. 


END OF TRINITY TERM.. 
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ACTION— after IndiSmentfor Felony. 

Se' Trespass, 3, 

ACTION ON THE CASE. 

1. A Count in an a£hon on the cafe, 
JrY ftating that the defendant, 
being owners of a (hip at Liverpool, 
bound on a voyage from thence to 
Waterford, the plaintiff pipped goods 
on board to be earned upon the fatd 
voyage by the defendants, and to be 
delivered at W. to the plaintiff’s 
afiigns ; and thereupon the plaintiff 
infured the goods at and from I to 
W. ; and then averring that it was 
the duty of the defendants as focb 
owners to caufe the fhip to proceed 
on the voyage from L. to W. •with¬ 
out deviation i and alleging a breach 
of fnch du y, by their caufing the 
fhip to deviate from the courfe of 
that voyage; after which fhe was 
loft, with the goodsj and the plain¬ 
tiff, by reafon of fuch deviation, loft 
his goods and the benefit of his po 
licy, &c.: cannot be fuftained, for 
want of alleging that the goods were 


deli vered to or received by the defend* 
ants for the purpofe of carriage, or 
that they had notice of the pipment ; 
from whence a promife or duty* 
founded upon an agreement to carry 
the goodr, might be inferred* and 
alfo for want of an allegation that 
the defendants undertook to carry the 
goods direfllj to W. from L.; for 
though the fhip’s ultimate deliina- 
tion might be W., yet fhe might 
have been firft deftmed to other 
places on 11 coafting voyage. Mate 
v. Roberts, H. 50 G. 3. 89 

2 . Upon a declaration in cafe, alleg¬ 
ing a dtceit to have been effected 
upon the plaintiff by means of a 
warranty made by two defendants, 
upon a joint fale to him by both, of 
fheep, their joint property, the plain¬ 
tiff cannot recover upon proof of a 
con trad! of fale and warranty by one 
only, as of his feparate property % 
the adtion, though laidin tort, being 
founded on the joint contradk al¬ 
leged. Weal v. W. and H, King* 
t • 50 G. 3. 45 * 

3- The 



678 ACTION ON THE CASE. 

j t The plaintiff being defiroos to dif- 
pofc of h»H tntereft in certain build¬ 
ings, trade, and ftotk, in which 
ti;ade he was engaged with the de¬ 
fendant, pending a treaty between 
them for the purchafc by the defend¬ 
ant, the latter fallely and deceitfully 
rtprcfented to the plaintiff, that he 
was about to'tnter into partnerfhip 
in the fame trade with other perfons 
whofe names he would not difclofe, 
and that ifaoft •ferfons would not con 
fent to the gi'vtng theplaint ij^ more for 
bis into eft tl/an. a certainJum: where¬ 
as in truth, neither A. and E.» with 
whom he was then about to enter 
into partner flop, nor any other in¬ 
tended partners of his, had refufed 
to give more than that fum, but had 
then agreec with the defendant that 
be fhould make the heft terms he 
could with the plaintiff, and would 
bare given him a larger futn, and 
in fa& the defendant charged them 
with a larger price in account for 
the purchatc of the plaintiff's inte¬ 
rest. Held, that an a&ion on the 
caiwdid not Us for this falfe and 
deceitful representation by the bid¬ 
der concerning the feller's probabi 
Ifty of getting a better price for his 
property t for it was either a falfe re¬ 
presentation of another's i mention, 
or at moft a mere gratia di&uxn of 
v the bidder, upon a matter which ke 
was not under any legal obligation 
to the feller to difdofe with accura- 
ey, and on which it was the folly of 
the feller to rely. But that at any 
rate the count was bad, in not (hew¬ 
ing that the plaintiff had been da¬ 
maged by fuch falfe reprelen ration ; 
inaimucb as it wa# not alleged that 
the other intended partners of the 
defendant would have bid at all 
without him, or that he would have 
joined in giving the additional price. 
Vernon v. Keys, 7 *. 50 G, 3, 63a 


AFFIDAVITS. 

ADMINISTRATOR AND EXE- 
CUTOR. 

COMPINSATIOV, 2 . COSTS, 2 . 

Evidence, 3. or Plene A»mi- 
nis 1 k/fviT, 1. Witness, t. 

X. On plea of plene admtn^ravit, 
proof oHan admifffon by the execu¬ 
tor, that the debt was juft and fhould 
be paid 2 r foon as he could, is not 
Evidence to charge him with affets. 
HtndJIey v. Rujftll, E. 5 oG. 3. 23* 

2. The executor having plladed non 
affumpfit as well as plene adroini- 
ftiavit and pleneadmintftravit prae- 
ter, dec., ard thereby forced the 
plaintiff to go to trial; the plaintiff 
obtaining a verdidt on the non af-, 
fumpfir, and being entitled to judg¬ 
ment ol affets quando acciderint, is 

i entitled to the general cofts q! the 
trial, though the iffue of plene ad- 
mimdravit was found for the de¬ 
fendant. ib. 

3. The wife of an ailing executor 
m taking no beneficial intereft under 

the will is a competent attefting wit- 
nefs to prove the execution of it, 

| within the defenption of a credible 

| witnefs in the ilatute of frauds 

29 Car . 2 . c, 3. / 5, Bettijon v. 
Bromley, Bart , E, 50 G. 3. 

250 

j ADMIRALTY. 

See Assumpsit, 4. 

AFFIDAVITS. 

' The affidavits made in anfwer to a 
rule mfi for an attachment ipuft be 
entitled on the ej-vil fide of the 
court m the caufe out of which the 
motion anfett but after the rule for 
the attachment is granted, the affi¬ 
davits in any matter concerning fuch 
attachment are entitled on the 
crown fide. Whitehead v, Perth, 
H 50G. 3, 165 


AFFI- 



AGREEMENT. 



, . ,■ , “ < . 

AFFIDAVIT TO HOLD TO 
BAIL. 

A defendant cannot be he^d to fpecial 
bail on an affidavit dating him to be 
indebted to the plaintiff in fo much* 
for goods bargained and fold, without 
»Hb faying delivered* Hopkins v, 
Vaughan, E. 50 G. 3, 398 

AGENT AND PRINCIPAL. 

See Assvmpsit, 4. Receiver. 

Witness, 1, 

AGREEMENT. 

See Asset m psit. Covenant. In¬ 
surance. io. or CHARTER-PAR¬ 
TY, 3. Interest. Landlord 

AND ItNANTfi. | 

1. Printed conditions of fale of timber 

growing in a certain clofe, not dat¬ 
ing any tiling of the quantity ; pa¬ 
rol evidence, (hat the audioneer at 
the time of fale warranted a certain 
quantity, is not admiffible, as vary¬ 
ing the written contrad. Povoell 
v. Edmunds , H. 50 G. 3. 6 

2. An inftrument containing words of. 

prefect demife will operate as a- 
jeafe, if fuch appear to be the inten¬ 
tion of the parties, though it con¬ 
tain a claufe for a future leafs or 
leafes; as where the one thereby 
agrees to let, and the ctfar agrees to 
take land for 61 years at a certain 
rent for building, and the tenant 
agreed to lay. out 2000/. within 
4 years in building 5 or more 
hoafis, and when $ honfes were co¬ 
vered in the landlord agteed tc 
grant a Ieafe or leales (which might 
be for the more convenient under¬ 
letting or alignment of the leafes,) 
but this agreement nxidt to be considered 
binding till one fully prepared could be 
produced. Poofe v. Bentley, H. 

r© G. 3. t6B 

3. The rules which govern the con 
ftrudion of condition* to create real 
eftates do not apply to pcrfonal 

S ' 


contra&s, which otuft be performed 
according to the words and appa¬ 
rent meaning of the pit ties, and at^ 
not fatisfied by a perfsrroanCft, cy¬ 
pres. Want and Another^ Execu- 
tors^Ac. v. Blunt, H. 50 G, 3. 183 
{See further Life Insurancc.^ 
j.. Upon a declaration in cafe, alleging 
a deceit to have been effeded upon 
the plaintiff by means of a warranty 
made by two defendants, upon a 4 
joint fale to him by both, of fbeep, 
their "joint property, the plaintiff 
cannot recover upon proof of a con- 
trad of fale and wananty by one 
only as of his feparate property; 
the ad»on, though Paid in tort, being 
founded on the joint contra# al¬ 
leged. Weal v. W. and H, King, 

T. 50 G, 3. 45 3 . 

. Where by agreement between the 
plaintiffs, bankers at Car life, and 
the defendants, bankers at New- 
ca/lle , the plaintiffs were weekly to 
fend to the defendants all their own 
notes and the notes of certain Other 
banking houfes; and the defendants 
-vtfere in exchange to return *to che 
plaintiffs their own notes and the 
notes of certain other bankers, and 
the deficiency, if any, was to be 
made up by a bill drawn by the de¬ 
fendants in favor of the plaintiffs at 
a certain date; held, that the nptea 
fo fent by the plaintiffs to the de¬ 
fendants donftituted a debt again ft 
them, which the defendants ought 
pay by a return of notes according 
to the agreement; hut if they made 
no fuch return, or a Ihort return, 
and gave no bill for the balance, 
fuch balance remained as a debt 
again ft them, which was provcable 
by the plaintiffs under a commti&on 
Of bankrupt iffued again ft the de¬ 
fendants, on an ad of bankruptcy 
committed after the time when" the 
bi'L for the balance, if drawn* would 
have been due and payable; and 
that the plaintiffs could not main¬ 
tain an adtion to recover damage* 
as for a breach of contract again ft 

the 
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Mo 

the defendant* who had obtained 
their certificates. For fur v. Surtees, 

t ; 50 <7.3. 

* 605 

ALIEN ENEMY. t 

See Assumpsit, 4. Insurance, 3, 
4 * 5 * 6 . 

To trefpaf* and falfe imprifornnen^, a 
plea of alien enemy is not allowed 
to be pleaded, together with a fpe- 
cial juflification mconfifleryt there, 
with, and the general lfTue. Truck- 
tnbrodt v. Payne, H. 50G 3. 206 

ANNUITY. 

An annuity granted by one who was 
mortgagor in fee tn poftefiion of 
lands, o' which it was feeured, of 
greater annual value than the intereft 
of the mortgage and the annuity, L 
within the exception of the bth lec¬ 
tion of the annuity aft 17 G. 3. 
$, 26., as a grant of an annuity by 
one who was fitfed in feefimple ; and 
therefore no memorial of it need be 
inroUed: the ftifin in fee there ex¬ 
cepted extending in parity of reafon 
to equitable as well as legal eftate*. 
And though a replication, alleging 
that the grantor wa«, at the time of 
the annuity granted, fetjed in fee 
fimple in poffcilion Of the premiies 
on which the annuity was charged, 
would, abftrafted from*the fubjeft- 
matter, by the mere force of the 
words feifed tn fee fimple » be confi- 
dered sa alleging a legalfetfin\ yet v 
with reference to the fubjefl-matter, 
and to the plea, to which it was an 
a&fwcn which alleged that the grant 
was made after the annuity aft, and 
that no memorial of it was in rolled 
according to that aft; it (hall be 
taken to mean fuch an eflate as is 
deemed to be a fetfin tn fee , within 
the conftrudion of thofe words in 
the annuity aft. Amburfi ?. Siyn- 
mer t £. £0 G. 3. a 6 $ 


APPRENTICE. 

APPEAL. 

1. Upon an appeal to the feflions 
again(l an order of filiation, the 
refpondents are to begin, by flip- 
porting their order, as in all other 
cafes, The Ktng v. AW/, Htl. 
50 G. 3. # «;o 

z. Upon an appeal again ft a rate made 
under a pitvate aft of parliament, 
the refpondent appearing to anfwer 
the appeal, and admitting, when 
called upon by the feiliors, that he 
had made the rate by virtue of a 
certain aft of parliament; a printed 
copyof which, m the common form, 
was prodneed in court by the ap¬ 
pellants $ and the feflions having 
thereupon entered into the merits 
of the appeal, and decided upon 
them, notwithftanding an objeftion 
mide by the refpondent that the ap¬ 
pellants bad not given legal evi¬ 
dence of the junfdkftion of the fef- 
fions to receive the appeal, for want 
of proof of the printed copy hav¬ 
ing been examined with the rolls 
of parliament; tins court refufed to 
quafh their order, which was re¬ 
moved by certiorari. The King v. 
Sbavu, T, 50 G. 3. 479 

3. No appeal lies to the feflions again It 
a convj£1 ion and commitment m 
execution for three months of a col¬ 
lier under the flat. 6. G. 3. c. 25. for 
abfenting hunfelf from his mailer's 
fervice j the claufe of appeal in that 
flatute excepting an order of com- 
mitment ; and the order of commit* 
ment in queflion containing a con* 
vtflton of the collier for an offence 
within the aft. The King v. The 
Jufiices of Stajfordjbirt, T. 50 G. 3. 

57 * 

APPRENTICE. 

1 . The flat, 20. G 2, c. 19, f. 4. en¬ 
abling two magidratei, “ upon ap¬ 
plication or complaiit made upon 
oath by ary mailer again!! fuch ap¬ 
prentice” as is defenbed m the aft f 

touching 
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ASSUMPSIT. <58* 


touching any mifdemeanor in fuch j 
fervice, to hear and determine the 
fame, and to commit or difeharge 
the apprentice, extends to a com 
plaint in writing preferred by the 
mailer, and verified by the oath of 
another perfon. Finley v. Jowle, 
E.qVG. 3. 248 

2 . An indenture binding out a poor 
apprentice, executed by W, h. 
churchwarden, and J. G. overfeer 
of the poor of a hamlet maintain¬ 
ing its own poor Separately from the 
panfh at large, not being impeached 
by evidence negativing its execu¬ 
tion by a majority of the church, 
wardens and overfeers of the ham¬ 
let, (halt be deemed good, by in¬ 
tending that there were two over¬ 
feers for the hamlet as required by 
Hat. la; Sc 14 Car. 2 c. 12. f. 21. 
and only tine churchwarden, by cuf- 
tom, in the fame place ; and there 
fore the apprentice ferving 40 days 
under it gains a fettlenunt. '■The 
A ing I he Inhabitants of time kit \, 

t jOG.$. 3'>1 

ASSETS. 

Set Evidence, 3. 

ASSUMPSIT. 

t. Where an agreement between an 
outgoing and an incoming tenant 
was, that the latter fhoultl buy the 
hay, St c. of the former upon the 
farm, and that the former lliould al¬ 
low to the latttr the ex pence of re¬ 
pairing the gates and fence** of the 
faimj and that the value of the 
hay, &c., ard tf the repairs, ftould 
be fettled by third perfons; held 
that the balance fettled to be due 
to the outgoing tenant for his hay, 
Sec., after dedu&iog the value of 
the repairs, might be recovered by 
him, in a count upon a general in- 
debitatus affumpfit for goods fold 
and delivered j havirg failed upon 
his count on the fpecul agreement, 


for want of including ^n it that part 
of the agreement which related to 
the Valuation of the repairs. Lttdt 
v. Burrows j Af 50 G.3. 1. 

t. The drawer of a bill of exchange, 
knowing that time had been given 
by the holder to the acceptor, but 
apprehending that he was ftiU liable 
upon the bill in default of the ac« 
cepcor, 3 months after it was due, 
faid that he knew that he was habit , 
and if the acceptor did not pay it, be 
would : held that he was bound by 
fuch jfromife. Stevens v. Lynch, 
H. 50 Geo. 3. 38 

3. Upon a guarantie by the defendant 
to the plaintiff “ for any goods he 
hath or may fupply fF. P . with to 
the amount of 100/. ,** the plaintiff 
may declare as upon a continuing 
or itanding guarantie to that ex- 
tent, for goods which may at any 
time have been fupphed to If, P , 
until the credir was recalled; al¬ 
though poods to more than 100/. 
had been before fupphed anS^pald 
for. Mufon v. Pritchettd, A. joG. 3. 

227 

4. The plaintiff), a Trenebman* and a 
Swift, cariymg on trade at Lfbon, 
under the name of the defendant, a 
Portugueje , (hipped a cargo from 
thence for a port of Franee ; which 
cargo being captured by a Brttifb 
cruizer, and libelled for condemna¬ 
tion in the court of Admiralty as 
French and ‘enemy’s property, was 
ordered to be reftored to the de¬ 
fendant op his putting in and eitab* 
lifting, with the plaintiffs' privity 
and confent, a claim to it as his 
own property : held that the plair- 
tiffs were, by thus colluding with the 
defendant to withdraw from the 
Admiralty the decifion of the true 
queftion, by ellabhft'rg a /alfe fa.fl, 
ellopped from maintaining an a&iott 
for money had and received againll 
the defendant for the proceeds, by 
(hewing the true faft, that the pro- 
jeity was their own, and that the 

7 detenU^ut 



ASSUMPSIT. 


AWARD. 


&fcndant was their agent. De \ 
J and Another v. De Mtllo, E. 

. csaG* $* *34 

uTIw broker effecting a policy, being 
Idie common agent of the allured 
and of the underwriter, while the 
premium remains in. his haads for 
ths one party* and the policy tor the 
other; and having received notice 
of events which entitled the afiiued 
to a return of premium before ac¬ 
tion brought by the underwriter to 
recover the full premium $ is autho¬ 
rized to dedud fuch return, and 
only to pay over the difference to 
the underwriter. Shee v. Clark/on, 

T. 50 <?• 3 * . SO 7 

5. A tenant having agreed with his 
landlady, that if fhe would accept 
mother for her tenant in his place, 
(he being'Gained from aligning 
Chelesde without her confent,) he 
would pay her 40/. out of 100/. 
which he was to receive for the 
good-will if her confeut were ob¬ 
tained ; and having recest ed the 
icq/, from the new tenant, who 
was cognizant of ibis agreement, 
is liable to the landlady in an a&ion 
for money had and received for her 
diet the cor.lideration being exe¬ 
cuted, and therefore the cafe being 
taken out of the ftatute of frauds, 
as a comrad for an intereft in 
land. Gnjah v. Young, T. jo G. 3. 

5*3 

7, The plaintiff), havingcontraded, by 
charter-party fealed, to let a fhip* 
then in the 7 homes, to freight to the 
defendants for eight months, to com* t 
turner from the day of her failing 
from Gravdend on the voyage there 
dated, end having covenanted that 
fhe ihouUi fail from the Thames to 
my Hr tup port in the Englijb Chao- 
uel, there to load fuch goods as 
fhe freighters fhould tender, and fail 
to the Weft Judies, ancf bring back 
a retort,-cargo to JAhdon; after. 
Wards agreed by parol with the de¬ 
fendants, that the ihip, inflead of 


loading at fome port in the Chan* 
nel, fhould Wd tn the Thames, and 
that tht freight fhould commence 
from her entry outwards at the euftm- 
houfes held that this ftibfequept 
parol cqntracl was di&iad from and 
not inconftftent with the comraft by 
deed, being anterior to it U point 
of titne^, and execution, ardniight, 
therefore, be enforced by aftion of 
a flump (it. White v. Parkin , T. 
$0 G. 3. 

ATTORNEY. 

See Pleading, 5. 

A party in a caufe having changed his 
attorney in the progrefs of it, a 
judge’s order was afterwards ob-fl* 
tained by the fecond attorney for- 
the delivery of a bill figned by the 
fir ft attorney under the flat, z G. 2. 
c. 23. / 23. which delivery was 
accordingly made to the fecond at¬ 
torney in the caufe: held that this 
was a fufficient delivery to the party 
to he charged therewith, within the 
words and meaning of that ftatute, 
fo as to enable the fir ft attorney to 
bring his aftton again ft the client for 
the amount of fuch bill. Vincent v. 
Slay maker^ E. 50 G. 3. 372 

ATTORNEY, POWER OF, 

Sep Conusance, x. 

AUCTION, 

See Agreement, i. Stamp, z. 

AWARD. 

Upon a fubmillion by bond of all mat¬ 
ters io difference between the parties 
in a caufe, without making any men¬ 
tion of eofts , the arbitrator has no 
authority to award eofts as between 
attorney and client. But the plair- 
tiff waving His eofts, and having 
only demanded the principal fum 
awarded, took his attachment for 
that fum* Whitehead v. Ftrtb, H. 
co G.3. 165 

BASTARD. 



BANKRUPT. 


BASTARD. 

The hufband being found to have gone 
beyond feas above two years before 
the birth of a child borne by his wife, 
Ihe remaining at home; the conclu- 
lion is irreftftibLe, that fuel) child is a 
baftard. Rex v. The Inhabitants of » 
MaidfUtu, T, 50 G. 3. 550 

BAIL. 

x. Upon a writ of error, profecuted 
by the party in perron, to reverfe an 
outlawry in a civil action, for a com¬ 
mon law error, the recognizance of 
bail is to be taken in the common 
alternative form, to pay the con- 
« demnation money a tender the prin¬ 
cipal, and not abiolutely to pay the 
condemnation money, as in cafe of 
reverfals of outlawry upon the ftat. 

31 Ehz. c. 3 for want of proclama¬ 
tions, or upon the ftat. 4 be 5 W. 
& M. c. 18. f. 3. on appearance by 
attorney and by motion. Havelock 
v. Geddet, T. 50 G. 3. 6a* 

2* On reverfal of an outlawry on writ 
of error, becaufe tl e party was be¬ 
yond fea at the time of the exigent 
promulgated, in a cafe where fpecial 
bail was required in the original ac¬ 
tion, the court will direct the recog¬ 
nizance of bail in anfwer to the new 
afhon to be taken in the alternative, 
to pay the condemnation money, or 
render the principal, and not abfo- 
Jutely to pay the condemnation mo¬ 
ney. Serocofdv.Hamfrfy, H, 16 G 2. 
cited tb. 624 

BANKRUPT. 

j. Where by agreement between the 
plaintiffs, bankers at GarhJU, and 
the defendants, bankers at A ’twcajlle, 
the plaintiffs were weekly to fend to 
the defendants all their own notes 
and the notes of certain other bat k 
ing-houfes; and the defendants were 
in exchange to return to the plain¬ 
tiffs their own notes and the notes of 


m 


certain other bankers, and the 4 * 6 ? 
ciency, if any, was to be madcap by 
a bill drawn by the defendants to fa* 
vor of tne plaintiffs at a certain dates 
held that the notes fo font by the 
plaintiffs to the defendants confronted 
a debt again ft them, which the de¬ 
fendants might pay by a return of 
notes according to the agreement; 
but if they made no fuclt return, or 
a fhort return, and gave no bill for 
the balance, fuch balance remained 
as a debt againft them, which WM 
proveable by the plaintiffs under a 
com million of bankrupt iftued againft 
the defendants, on an adi of bank* 
ruptcy committed after the time 
when the bill for the balance, if 
drawn, would have been due and 
payable; and that the plaintiffs could 
not maintain an aftioo to recover 
damages as for a breach of Contract 
againft the defendants who had ob¬ 
tained their certificates. Fajlerand 
Another v. Sut tees and Others, 7 ' 
5° G. 3. 605 

2. A. having 40 tons of oil fecured in 
the fame cifiero, fold xo tons to B. 
and received the price; and JL, fold 
the fame to C> f and took bis accept¬ 
ance for the price at four months, 
and gave him a written order for 
delivery on A., who wrote and 
figned his acceptance upon the fa id 
order; but no afluat delivery was 
made of the faid 10 tons, which 
continued mixed with the reft in A.** 
ctftern: yet held that this was a 
complete fale and delivery in law of 
the lo tons* by B. to £. ; nothing 
remaining to be done on the part of 
the feller; chough as between him 
and A. it remained to be meafured 
off; and therefore that B., the feller, 
could not, upon the bankruptcy of 
£„ the buyer, before his acceptance 
became due, countermand the mea* 
furing off and delivery in fafl cf the 
10 tons to the bujei ; nor were the 


goods in tr&nli u, 1 j as to enable the 
uJUr to Hop them, if h.cixujt and 



BILLS OF EXCHANGE. 


£84 

Others y Ajignets of Townjhend, a 
bankrupt^ v. Froft and Others , T . 
50 G. 3. 614 

3. A trader having fecurities in his 

bankers’ hands to a certain amount, 
after a fecret aft, of bankruptcy, 
drew on them a bill for large? 
amount on the Jcort of bts accotnmoda - 
toon, payable to his own order, which 
he indorfed to the plaintiff, (who 
Jfcnew of his partial infolvency, but 
not of the aft of bankruptcy ;) and 
a commiflion of bankrupt having 
been afterwards taken out; held that 
the plaintiff, who was to make title 
through the bankrupt’s indorfement 
after his bankruptcy, though he were 
entitled to fae the acceptors upon 
the bill, yet could only recover on it 
the amour* of the jum accepted for the 
accommodation of the bankrupt, over 
and above the amount of the bank¬ 
rupt's effefts in the hands of the 
acceptors at the time of the bank- 
ruptcy; for which latter amount, and 
for which alone, they were liable to 
account in another form of aftion 
(not on the bill) to the bankrupt's 
aifignees. W tilts v. Freeman and 

Others, 7 '. 50 G. 3. 656 

4. A bankrupt fued by his furety, or 

perfon who was liable for his debt, 
at the time of the commiffion iffued 
againfthirn, (though the furety. See 
became fuch after the aft of bank¬ 
ruptcy, and paid the debt after the 
iffuing of the commiffion,) cannot, 
without fpecially pleading it, m hke 
manner as after the flat. 5 G e. c. 30. 
^17. avail himfelf of his certificate un¬ 
der the flat. 49 G 3 c. 111. /, 8. 
which dtfeharges the bankrupt having 
his certificate of all fuch demands, 
at the fuit of every fuch perfon, tn 
like manner to all intents and purpoje 
as if fuch perfon had been a creditor 
before the bankruptcy. Stedman v 
Matttnnant, T. 50 G, 3. 664 

BASTARDY, ORDER OF, 

Appeal, i. 


BILLS OF EXCHANGE. 


. The drawer of a bill of exchange, 
knowing that time had been given 
by the holder to the acceptor, but 
apprehending that he was ilill liable 
upon the bill in default of the accep¬ 
tor, three months after it Was due, 
faid that he knew he was liable, and, 
if the acceptor did not pay it , he would . 
Held that he was bound by fuch pro- 
mife. Stevens v. Lynch , H. 50 G. 3. 

3* 

2. A protell for pon-acceptance of a 
foreign bill of exchange is not ne- 
ceffary to be proved in an aftion by 
the indorfee againft the drawer, if it 
appear that the drawer had no ef¬ 
fefts, nor probability of any effeftl*, 
in the hands of the drawee at the 
time, and it do not appear that there 
was any fluctuating balance of au 
fets between them unafeertained at 
the time, which might then hive af¬ 
forded probable ground of belief to 
the drawer that his bill would be 


honored. Legge v. Thorpe , H. 50G.3. 

, 7 I 

3. A. being partner with B. in one 
mercantile houie, and with C. in 
another; the houfe of A . and B. 
indorfe a bill of exchange to the 
houfe of A. and G. ; after which if., 
afting for the houfe of A. and B., 
receives fecurities to a large amount 
from the drawer of the bill, upon an 
agreement by B ., that the bill ihould 
be taken up and liquidated by Bda 
houie, and if not paid by the accep¬ 
tors wnen due, ihould be returned 
to the drawer: Held that the fecu¬ 
rities being paid and the money re¬ 
ceived by B* in fatisfaftion of the 
bill, A. was bound by this aft ofhia 
partner Bn, whether in faft known 
to him or not at the time, not only 
in refpeft of his partnerihip intereil 
in the houfe of A, and Bn, but alfo 
individually in other refpefts; and 
therefore that he could not, in con¬ 
junction with C, t hU partner in the 

other 



Sills of exchange. 

bther lioufe, maintain an allion as 
indorfees and holders of the b 1 
againft the acceptors, after fuch fa* 
tisfj»£tion received Uirrugh the me¬ 
dium of and by reement with B. 
in difch.rge oi the fames facaud 
and dauber v* French find Others* £ 
SOGaj. 317 

4 Upon a motion to refer it to the 
Mailer to compute princij al, intereft, 
and cods, upon a bill oi exchange, 
drawn in Scot laud upon and accepted 
by the defendant in Breland, the 
Court will not direfl the M*fter to 
allow re-exchangc. Napier v, hhnet- 
der, E. 50 G. 3* 4^o 

5. 'I he want oi due notice of the dif 

honor oi 4 bill Jb ^nfwered by (hew 
mg the hoMeiN ignorance of the 
place of rcfidtnce of the prior iu- 
doritr, whom he fucs. and whtiber 
he ufed due di'igcnqe to find out 
the p'ace oi refiderce a quefli >n of 
ia£l to be left to the jufy. Bateman 
v Jojepb* 7 . 50 G. 3. " 433 

6. Hit holder of a bill before it was 
due, havihg tendered It for accept¬ 
ance, which wuo refofed, kept it till 
due 1 , v hen it was tendered for p^y 
mem and refufed ; and then imrop- 
diately returned H on the fecor.d in- 
dorfer j who, not knowing of the 
laches, took op the bill: htjld that 
hi# ignorance, when he paid the bill, 
of tne hches of tfie former holici 
did not entitle him ^recover agamft 
the firft indorfvr, who fci dp fuch 
defence. RcJcovsV. Hardy, ST. 50 G 3 

.434 

A trader having fecurities in his 
bankers* hands to a certain amount, 
after a feerct; adi of bankruptcy, 
drew on them a bill for a larger 
a mo unt on the Jcore <f h,s accwnmtJa 
term, payable to his own order,which 
he indorfed to ihe plaintiff, (who 
knew of hU partial lofplvency, but 
not of the a£t of bankruptcy ») and 
a commiijion of bankrupt having 
keen afterwards taken oat;^ k e W 
that the pi imtifF, who was ro make 
Voc. XIL 


BILLS OF LADING. 665 

title through the bankrupt's indorfe- 
itient after his bankruptcy, though 
he were entitled to fue the acceptors 
upon bill, yet could dnl/ reco¬ 
ver on it the amount of the fum^ac- 
ccpted for rhe accommodation of the 
bankrupt, over and aibovittbe amount 
of the bankrupt's effedfo in the hands 
of the acceptors at the rime of the 
bankruptcy j for which latter amount, 
and for which alone, they (the ac¬ 
ceptors) were liable to account in 
anpther fo m of action (not on the 
bill) fb the bankrupt's affignee*. 
IVtilts v. Freeman and Others, 7 ".* 
50 G. 3. 

BILLS OF LADING. 

1. A freighter of a (hip to Spain and 
Portugal, or ei h*r, as the majlet 
jhould be datfted by the freighter or 
his agent t, having firft ordered the 
mailer to proceed to Lijbon , in con- 
fequence of which the mailer had 
taken in go^ds and figned bills of 
lading to mat port, cannot after¬ 
wards countermand that order, and 
order him to proceed to Behmaltai, 
without fi ft recalling the bills of 
lading, or at leaft tendering fufhcient 
indemnity to the mailer agAinii the 
cOnfetjutrtce of hra liability thereon. 
Davtdfm t. G%vynne, E . 50 G.3. 3P1 

And <vid. Charter-party, a, 

2. The ittafteV is entitled to recover 

freight aped a charter-party, as upon 
a ) ight and true dehxery of the cargo 
agreeably to Ihe bills of lading, u„on 
proof <»t having delivered the entire 
number of cheils, See, for which bills 
of lading had b en figned ; though 
it appeared that the consents of the 
thefts of fftttit were damage by the 
negltgeftfce of the mailer and crew 
Op board, in not ventilating them 
foffiriemly t the partv injured hav¬ 
ing hw counter remedy by action for 
fuch negligence. ibid. 

Y y BOND. 
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BRIDGES. 


BROKER. 


BOND. 

1. A bond given to trujUes to fecore 

the faithful Cervices of a clerk to the 
Globe iofuranee company, who were 
no corporation, may be peft in fait 
by the truflees for a breach cf faith- * 
ful fervice by the clerk, committed 
at ajiy time duriig his continuance 
in the fervice of the a&ually exifling 
bedy of perfons carrying on the 
fame bufmefs under the fame name, 
notwithstanding any intermediate 
change of the original holders of the 
ftiares by death or transfer; the in¬ 
tention of the parties to the inftni- 
ment being apparent, to confra£t 
for fuch fervice to be perfjrm^d to 
the company at a fluctuating body ; 
and the intervention of the tnjlus 
removing all legal and technical dif- j 
Acuities to fuch a contract made 
with, or fuit inflltu’ed by, the com¬ 
pany themfelves as a natural body. 
Metcalf, Bart* and Others v. Bruin, 
E. 50 G. $• 400 

2. A bond conditioned to pay coib on 
29th bf November in Cumberland, j 
when taxed by the mailer of K B. 
is forfeited by nor -payment; th< ugh 
in fa£t the colb weir Only taxed on 
the 25th AW/., of whxh the defend 
ant had no notice on or before the 
39th ; for the dtfendunt might have 
had them taxed before, and thu® 
have known their amount in time. 
Bigland v. Skelton , T. 50 G 3. 436 

BONDING WINES, 

# 

See MokOvol y» 

BRIDGES. 

^he inhabitants cf a county are bound 
to repair every fubhc bridge within 
it, uniefs, when indi&ed far the 
non-repair of it, they can Ihew by 
their plea that fame other perfon, or 
body politic or corporate* is liable; 
and every bridge in a bigr-nuay is 
by the flatutc ez bridges, 22 //, g. 


r. 5. taken to be a public biidge for 
this purpofe. Therefore, where 
Queen Anne, in 170S, for her greater 
convenience in palling to and from 
Winder ccltle, built a bridge over 
the Ib&mes at D,ttchet t in the common 
higlwy leading from London to 
Wind] or i in lieu of an ancient ‘ferry, 
with a toll, which belonged to the 
crown ; and (he and her fuccclTors 
maintained and repaired the bridge 
till 1796, when, befog in part bro¬ 
ken down, the wnole was removed, 
and the materials converted te the 
ufe of the king, by whom the ferry 
was re-eftablifhed as before ; held 
that the inhabitants of the county of 
Burts, who, in anlwer to an indict¬ 
ment for the nor-repair of that pant 
of the bridge 13 years afterwards 
pleaded thefe matter®, and traverfed 
that the bridge wa< a common public 
bridge, were bound to rebuild and re¬ 
pair it. 7 he King v The hi habitant j 
ij the County of Bucks, H. G. 3. 19^ 

BRI8TOL DOCKS, 

Su Compensation, i* 

BROKER. 

The broker tfledtn^ a policy, being 
the common at.eut of Hie ..ffurt.d 
and of the unuurwmer, wlvle the 
pumiuin remains in hio h ,nds for 
the one party, and the policy for the 
other; and having .received notice 
of events which ertiiled the allured 
to a retutn of premium btfore ac¬ 
tion brought by the underwriter to 
recover the full premium ; is autho¬ 
rized to deduct fuch returns, and 
only to pay over the ditforence to 
the underwriter. Sbce v. Clark/on, 
T. 50 G. 3. 507 

BY-LAW, 

See Corporation, i. Op pick, 2. 

CAMBRIDGE UNIVERSITY* 

See ConC:anc». 

CA- 



CANAL. 


CHARTER-PARTY. 687 


CANAL. 

By the aft for making and maintain* 
w*g the Glamorgan/hire canal, power 
is given to the canal company to 
make all fuch works as they ihall 
think necefiary and proper for 
** effe&ing, completing, maintain 
" ing, improving, and ufing the 
•* canal, and other works and 
the company were required to lay 
before the ieflions an account of the 
Turns expended in making and com 
pleting the canal, up to the time 01 
its completion ; and after that, an 
annual account of the rates collected, 
and of the charges and expenses of 
fuppo> ttrg, maintaining, and vjmgtht 
navigation and its works t and the 
feffions are authorized, in cafe it ap 
pears to them that the clear ptohts 
exceed the per centage Im.ited by 
the ad on the furrs mentioned in 
the firft account to have been ex¬ 
pended by the company (i. e in 
nuking and completing the canal 
and its works,) to reduce the canal 
rates ; held that the feftion 1 ;, even 
after the period fixed for the com¬ 
pletion of the canJ, and after ti*e 
firll account delivered of the capital 
expended in tne undertaking, and on 
which the dividends were to be cal¬ 
culated, were not authorized to re¬ 
ject charges and expences, ftattd in 
the annual account of difburfements, 
for new works, fu^h as a refirvoir 
and fleam engine, which the com- 
pany deemed necefiaiy, and provtd 
by evidence to have been crelitd 
for thefupport and imps ovementmj the 
enginal line of canal, and for ihe bet¬ 
ter /applying it with water in . , 
feajons. Though it feems -that if 
the new works had been fhewn to be 
merely colourable, and erttted for 
purpofea collateral to the navigation 
authorized by the aft of parliament, 
fuch charges would have been right¬ 
ly rrjeitfd by the feflions. The Kin% 
V. 2 he Glamor ganjhre Canal Com¬ 
pany, 11* 50 G. _}. J57 


CHARTER, 

See Corporation. 0 *fiqe # Z» 

charter-party. 

• 

1. Where a Ihip was let to freight by 

charter-party from the plaintiff to 
the defendant, a claufe in the deed—- 
<# and it is hereby covenanted and 
** agreed by and Between the iatd par. 
“ ties that 40 days Jhall be allowed 
** for tinloading and loading again, 
** 6cc.f* was hdld to laife an im¬ 
plied covenant on the part of the 
freighter not to detain the fhip for 
loading and unloading, &c. beyond 
the 4odays: and if he detain her 
for any longer time, the owner’s re¬ 
medy is upon that covenant, and not 
in alTumpfit,ns upon an implied new 
contract. Randall v. Lynch, H* 
50 3. 179 

2. Where the mailer of a vefftl cove¬ 
nanted with the freighter, (inter 
alia) that the veffel ibouid proceed 
with the jirjl convoy from England 
for Spain and Portugal or eitfter, as 
he Jfjould be directed by the ft eighter or 
hi> agtnts } and there make a right 
and true delivery of the (argo, agree¬ 
ably to the bills of lading figned for 
the fame; and (o rake in a 'home 
cargo, and return and make a right 
and true delivery thereof at London , 
&c. In conjideratton whereof \ and 
of every thing above mentioned, the 
freighter covenanted (inter aua) to 
load the veffel out and home, and 
pay certain freight per ton per 
month, part before, and the remain¬ 
der on the right and true delivery of 
the homeward cargo at Londons 
held, 

ill, That the freighter having 
fir/l ordered the matter to proceed 10 
Lijlm, in donfeqoeoce of which the 
matter had taken in goods and fitted 
biVs of lading lor that port, could not 
afterwards countermand thfrt order, 
ami order JiinPiO■proceed to Gtbrat- 
Y y z tar, 
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CHARTER-PARTY. 


tar, without firft recalling the bills 
of lading, or at lead tendering (effi¬ 
cient indemnity to the matter again ft 
the confequence of his liability 
thereon. 

ad. But fuppofing the freighter 
had fuch a power, yet his fupercargo | 
and agent, who was on board the 
vefiel, had the like authority in the 
abfence of his pnntipal, even before 
the veffel failed from this country, 
to alter again the deftination to 
Lrjton « 

3d, That the matter having pro. 
eecded with the outward cargo to 
Ltjlon under, the firft order, and 
brought hotfte a return caigo, and 
delivered the fame to the freighter 
at London, was entitled to ins freight 
for that icyage; though he had uot 
fa led with the firfi convoy , the fail, 
ing with tde firfi convoy not being a 
ctnuu r n p cceaent tp his reco\enng 
f r r ght for the voyage aftualv per 
for /ttd under the fit ft order, but a 
d*ftirdtt covenant, K r the breach of 
which he was liable in dawag-s. 

4£h, And he was t'u't'td to rt 
cover fuch freight as upon a rgbt 
And true dtltitry of (be cay go agree- 
ably to the bills of l. / ng, upon pron' 
of having d#tiver.d the entire num 
ber of chefts, Sec. for vhiih Lids of 
lading had been figred; though it 
appeared that the conttnts of the 
cnefts of fruit were damaged by t v e 
negligtncc of the maiRr and ciew 
On board, in net ventdetn g them 
iufficiently s the party injured having 
his counter remedy by aftion for 
fuch negligence. Davtdyonv.Gwynnr, 
R. 50 G. 3 , 381 

3. Where a ihip was chartered to take 
a cargo of lead from London to St. 
Peurjbkrgb, and there immediately 
Receive a return cargo from the 
freighters’ 1 agent, and bring it to 
London ; with a provifo, that if point¬ 
ed circun fiances ftould prevent a 
return cargo from being loaded, the 
tnaftvr, after waiting at */. l‘% 40 


running days, without the outward 
cargo dc ing unloaded, and confe* 
quently without the return cargo 
being loaded, fhould be at liberty to 
return t£ London or any port in Eng* 
lana: and the (hip not having been 
permuted to unload at St. P. by the 
Ruffian government, the matter, after 
waiting there the 40 running days* 
loaded a return caigo for hit own be¬ 
nefit upon the outward cargo, both 
of which he brought home, and 
earned new freight on the homeward 
cargo 1 whuh freight was adjudged, 
to h'tn by the judgment of the court 
of C. 3 . in an action bet veen him 
and the freighters, over and above 
the dead freight llipulatid to be paid 
by the ciiaitcr-pirty : held tbit the 
freighu rs we.e tntuled to recover 
the whole, of fuch dc»*d freight from 
the uudfiw. ers unon a policy of »r- 
furatnc, wli rehv tnev agreed topiy 
a 'cl 1 m iujc e’e rnajhr jhould not b* 
allowed by the Ruffian government to 
unload tit outward cargo at St P. ; 
tie vi ft l having f ilea that tend by 
thejtei hurt on a xoyageJ/om London 
to bt. 1* anf bad ; and ill it the* un- 
dtrwm rs v t re not entitled to deduct 
fuch jtiuin freight earned by the 
malkr c n 1 is own account, and ad- 
jus ged to him by C, B ; they hav¬ 
ing screed with the allured pendit g 
this action, and perding the aflion 
in C I). that in cafe the plainnhs 
(to whom they had paid a ptr ort- 
ayt lois) ihould not be able to obia n 
io large an allowance as the full re- 
turn freight paid to the matter, fy 
ria/on of any demurrages or expnett 
betug aluwtd agamjl theJaid J'e gbt, 
the difference ihculd be paid by the 
underwriters by further per cent^ge* 
whether the fame were fettled be¬ 
tween the plaintiffs and the matter 
cf the ihip by arbitration, or by legal 
dectfion. Pufitr and Another v. Hal- 
Uday, T. 50 G 3 . 494 

4. Where a (hip was chartered to take 
a cargo of Rad from London to St. 

Ptttrfm 



CHURCHWARDENS. 


COMPENSATION. 




Teterjlurgh, and there immediately 
receive a return cargo from the 
freighter** agent and bring it to 
' London, with a provifo that if politi¬ 
cal circumfiances fhould prevent a 
return cargo from being leaded, the 
matter, after waiting at St. Peter/- a 
burgh 40 running dajFs, without the 
outward cargo being unloaded, and 
confequently without the return car¬ 
go being loaded, fhould be at liberty 
to return to London or any port in 
England: held, that fuch political I 
cijpjmltance* having occurred as 
hindered the unloading of the out 
ward cargo at St. P., and the fhip 
having waited the 40 running days 
there, the matter was entitled to 
receive the freight of a homeward 
Cargo, which he loaded on his own 
. euqQ/unt upon the outward cargo, and 
brought home; in addition to the 
dead freight payable by the freight¬ 
ers. according to the (lipulations of 
the charter-party. Bell v. Puller 
and Another , H. 50 G. 3. 496 

CHESTER, 

See Practice, 3. I 

CHURCHWARDENS. 

An indenture binding out a poor ap¬ 
prentice, executed by W. S. church¬ 
warden, and y. G. overfecr of the 
poor of a hamlet maintaining it« own 
popr feparately from the p.ui!h at 
larjj^e, not being impeached by evi¬ 
dence negativing its execution by a 
majority of the churchwardens and 
©verfeers of the hamlet, fliall be 
deetaed gdod, by intending ttigk there 
■ ' were two overfeers for the hamlet as 
required by flat. 13 Si 14 Car. 2.' 
> 12. f. 21. and or,ly one church- 

* warden,, by cujhm , io the fame 
place 3 and therefore the apprentice 
fervihg 40 days under it gains a 
fettle meat. The King v. The Inha- 
\ frtants of Hmckhy, E. 50 £. 3 . 361 


CINQUE PORTS, 

See Sut)GCj<itrfi. 

, i 

(■ t 

COMMITMENT, . . ‘ 

* See CbNvicTio^. 

<* 1 

COMPANY TRADING BUT 
NOT INCORPORATED, 

<* See Bond. 

COMPENSATION. 

1, Under the Brifiol dock a£l, 43’G* 3 * 
c. 140.7! 107., which gives compen- 
fation where, “ by means of the 
dock-works, or in the progrefs or 
execution thereof, damages may be 
done to any hereditaments, houfes, 
lands, and tenements, or the fame 
may be rendered lpfs valuable there¬ 
by ,"** no compenfa^on is due to the 
owners of a brewery foralofs arifing 
to them in their bufinefs from the m 
deterioration of the water of the 
public river. Avon, from which the 
brewery had been before fuppHed by 
means of pipes laid under low water 
mark ; the ufe of the water having 
been common to all tiic king’s fub- 
jefts, and not claime^as an eafement 
to the particular tenement. Toe 
only remedy for fuch an injury is by 
indictment, which was taken away 
in this cafe,by the a & of parliament. 
The King v. The Directors of the Brif- 
tol Dock Company , T. 5,0 G. $. 429 

The compeufation claufe irt the 
’ London dock a&, 39 & 40 G. 3, 

c. 47. reciting that divers tenements. 
See. may become lefs valuable by th« 
trade being diverted therefrom, 
provides that in cafe they do fo, or 
the owners or occupies fuffer lols by 
the dock works, the commiffionexa 
ft, all make them competition s and 
no claim is to be made % ccmpcn- 
fation till three years after the Open¬ 
ing of the docks ; and then it is to 
be made within a given,timejj 

Yy 3 * 



CONDITION. 


CONUSANCE. 
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that where the owner of the inheri- 
tance of a tenement. Which was in 
leafe, died after three years from the 
opening of the docks, without hav¬ 
ing made any claim; her devifec, 
and not her executor, was entitled 
to claim, within the time allowed * 
compensation for an injury done bv 
the dock works to the inheritance 
in the time of his teftatrix. The 
King v. The CommiJJioners ef Ccmpen - 
fatten under the London Dock Afts, T 

S oG ‘$- , 477 

CONDITION IMPLIED OR PRE¬ 
CEDENT, 

See Charter-party, 3. Mono¬ 
poly. 

The owner of a homeward-bound (hip 
entering the Weft India docks in fu 
leaky a condition as to require im¬ 
mediate unloading and afhftance, 
without waiting her turn to be 
quayed and unloaded in rotation in 
the import dock in the manner re- 

squired by the 39 G. 3. c. 69. is 
botfnd to hear the extra expences of 
labourers for pumping the fh p after 
the crtw Were discharged, and for 
delivering 1 the cargo into lighters in 
the oUtward dock or bafin j alfo for 
coopering previous to fueh delivery 
into lighters, and for the'hire of fuch 
lighters; the company having after¬ 
wards unladen the cargo out of fuch j 
lighters upon the quays in the im¬ 
port dock, and performed the requi¬ 
site cooperage, &c. upon fuch unlad, 
ing, in the fame marner as they 
would have done if the cargo had 
bem delivered out of the (hip itle f 
in proper time and place. For the 
labour ;tnd expence required to be 
performed and incurred by the com¬ 
pany upon a fhip entering the docks 
to dtfcharge her cargo ffluft be un¬ 
derwood of the ordinary labour and 
expences of navigating, mooring, 
unmooring, removing, and managing 


a fhip which is in a reafonably navi¬ 
gable, moor able, unmoorable, re¬ 
moveable, and manageable condi¬ 
tion ; and not of a fhip incapable of 
performing with fafety thole ordinary 
functions. Blackett And Another v. 
Smith , ’Treafurer of the Weft India 
Dock Company , T. 50 G. 3. 518 

CONTRACT, 

See Agreement. 

CONUSANCE. 

t. Conufance of a plea of trefpafs 
foed againft a refident member of 
the qniverfity of Cambridge for a 
caufe of aftion, verified by affidavit 
to have arifen within the town and 
fuburbs of Cambridge , over which 
the univerfity court has jurifd»&ion, 
was allowed upon the claim of the 
vice-chancellor, on behalf of the 
chanctllor, mailers, and fcholars of 
the university, entered on the roll 
in due form, fetting out their jurif- 
diflion under charters confirmed by 
a&s of parliament, and averring the 
caufe of adlion to have arifen within 
fuch juriidiftion. Though it was 
objected, 

ill. That the claim of conufance 
was ftated on the roll to be made by 
the attorney of the V. C., when the 
power which conftituted the perfon 
attorney was executed by the V. C., 
as V. C. and deputy of the chan¬ 
cellor, mAfters, and fcholars <of the 
univerfity; and therefore that the 
claim ought to have been made by 
the attorney in their names. But it 
fufti$tently appeared that he was 
attorney for the V. C. claiming e^ 
officio. 

2d)y,That the claim was preferred 
too e rly, upon the mere lftuing of 
the writ OJ latitat againft the privi¬ 
leged member to aufwer in a plea 
of trefpafs, before declaration; by 
which it could not appear where the 
caufe of atlion arofe* and conle- 

quently 



CONUSANCE* 

fluently that it arofe within the tovn 
and fuburbs of Cambridge, to winch 
the jurifd;cbon of the uryveifity 
<>ouxt in pcrfonal adtions is cunfi led 
and that it was not fufficient to fup- 
ply thatfaft by affidivit. % But held 
tfnt it was the ufual com ft tt> fup 
port claims of conuffince by ifndavits 
verifying the neceflary i<tCU, which 
it was competent to the p! >n tilt to 
deny in the fame mode; and that 
the difficulty was not greater before 
than after declarat on ; and the 
iooner the claim, if well founded, 
was preferred, the better for tue 
plaintiff. 

3dly, That if the claim nrght bt 
preferred upon tbt latinr, before 
declaration, then u ought to be pre¬ 
ferred in thi firfl nfiance after the 
return of the latitat; namely, upot 
the day of appeirance given by (lit 
rule of courr, / e. in eight days, 
llut held that tie fnjl inflame ajter 
the return-day of the <it tit, whuh is 
the fit ft Uep of the plaintiff entered 
on the record, commute, till the tie 
claraumi hl<d, which is tne next 
ftep taken by the p'aintiff on il e re 
cord; within which tune the claim 
was made. 

4thly, That it appear’d by the 
roll on which th- power of attornev 
to claim the conufance, and the 
claim uft If* weie enteied, tbit the 
claim was made on the return d ly of 
the writ, / e. the 15th or Novtmber, 
before the power or attorney to ciaim 
it was e tcuted, which bore date on 
the 27th. Jlut the Court took no- 
Ctcc that the claim was in tad made 
on the afith* in the letttr rmffive and 
fignificatory ot the V. C. to them , 
nhhoui h m making up the roll 1* 
was entered bv their officer as on 
the return-day of the writ by lela 
taon; no fu'aequent day in Cour' 
being then given on the record. 

jtbly, Th t takmy the letter mi£> 
five and fignificatory ot the V. C. 
to be the original and proper claim 
t,f conufince, re was defective in not 


CONVICTION. €91 

alleging that the caufe of aftion 
arofe within the jurifdiftion; and 
tb*t this could not be fuppfied by 
the formal entry of {be claim on the 
roll made by the officer of the court* 
in which that averment is made from 
the affidavit. But held that fuch 
averment made in the formal entry 
of the cl 11m on the roll, verified by 
affidavit, of which the Court wmld 
take n< fee, wis fufficient* Jjftnvne 
v. ticnouaid t H .c G j. it 

• CONVICTION. 

See Apprentice* 

i The flat 43 G 3. <-.141. does in 
no irfiance extend to protect juftices 
of peace in the e'ecution of their 
office agamfi aftions for afts of tref- 
pafs or lmpnfopnnent, unlefs done on 
account ot fome eonvi&ton made by 
them of the plainufrs in fuch actions 
by virtue of any ftatute, &c. Majfey 
v. Jobnjon, H. 50 G 3. 67 

2. But whether certain proceedings al-. 
leged by the plaintiff to have been 
fct on foot agamft him by the de- 
fendant, a julbce of the peace, ex: 
m ro naotu, without any information 
laid on oath before him, (though 
faJfely alleged to be on the infor¬ 
mation on oath of jf. S .,) on which 
the plaintiff was taken and imprt- 
toned, .were a conviftion within the 
meaning of the »£t $ fo that the 
plaintiff was thereby confined to feck 
red rtfs by an action on the cafe 
fran ed as the aft direfts ; the Court 
would not inquire of on affidavit, 
but fent the cafe to a new trial to 
have the tuft of fuch conviftion as¬ 
certained. And it appearing on a 
fecond trial, that an information on 
the oath of T. O, on a charge of va¬ 
grancy agamft the plaintiff, was laid 
before the magiihate on a certain 
day, when the plaintiff was ex*mired 
and heard upon th- charge, and 
that che magiftrate then made out a 
warrant of comini.aunt until the 
Y y 4 nexc 
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CONVICTION. 

next s-feffioiM} in which warrant it 
-wroiigjy ftated that the plamtili 
ha^.been charged on the oath o< 

5T, &, (who negatived having nude 
nay luck oath j) but which ahegauo 
it was held might be ri'j°fted as fur 
plufajgr $ and afterwards drew up a , 
copyiftion dated on the fame day, 
•fait not exhibited till a month alter- 
iyar4* at the held that this 

Was, fufiicient evid nee of a cenvic 
%\on coone&ed with the itnpnfoft. 
snent, however infoimiily fuch con 
vi&ion, or warrant of cum"? it.nei.t 
operating as a conviduon, were drawn 
«P; and, therefore,, that at ail event' 
the ougiffrate was protected again!' 
this aftion of ttefpa's. il>. 1 7 

3. The magiftrate is liable to anfwti 

in an action for fuch part of an i.rt 
prifonment /ufFered under his war. 
rant as was wdthiwiix calendar month 
Ijeforc the aftipn commenced agamil 
nim, il> 

4. No appeal jlics to the feflions ap^infl 
* a conviction and coinmi incut 111 

execution foptbree months of a tr 1 
^ier under the, hat. 6 G. 3. c. *’5. for 
'fcbfebwng hunfeli from h.s mailer' ( 
feryice^ the clanfe of appeal in that j 
ffafutd excepting an order of cominir- 
xnc«t j and the c rder of con mitmcnt 
in queftioc containing a conviction o‘ 
the collier for ap offence wi* tin tl» 
aft. The King v. The J f us t, 
Stiffordjhire, T. 5 o G. 3. <; 7 ? 

5.1 be pawn broker* * aftl ?. 

t 90. fusing enift^d that tlu / fhail 
and .may tak*, by way of pr« fit, t. 
certain rate of inter tit on p'cdg^s « 
etnd tto ntoret the t king of more t* 
an offence within the ait, cogniaabh 
by & jufliccof the peace or fummary 
'information wit Inn the 36th feftton ; 
jwbich (after providing fpecific pc. 
naUiies for fpecific offences,) fays, 
that ** for every other Offence againft 
Shis aft, where no forfeiture or pe¬ 
nalty is provided or impofed on any 
particular or fpecific offence agair ft 1 
^ jpny pari of this aft:,” the pawn- 
fefOkci offending againff this aft lhail 


forfeit not lefs than 40/., nor more 
tnan 10/. in the diicretipn of the 
juliice. The King v. Beard, ST. 50G.3, 

673 

•COPYHOLD. 

Copyhold dcfcen&ing by cullom to alt 
the children equally of the tenant 
laft foiled, one of^the parceners may 
mais.t 1.1 <jeftment on his iingle de¬ 
mit for his own (hare. Roe d. Rafter 
v. Lon/ Sale, H. 50 G. 3. 33 

CORPORATION. 

bee Office, a. 

A charter pivirg the right of elefting an 
aid' rmaii to die mayor and Lyrgcffes 
of Nottingham a* large from them- 
fclves, a by-la*, ffated to be made in 
1577 by the then mayor and bur* 
gufo , but nr l now extant in < ivunttg , 
vv.'u by the right of elrfting wasre- 
fl’i’md “ the miyct jnd certain 
of the burgtff. s of the town, viz. 
the recorder, aldermen, coroners, 
tontiifii cuunulmen, and fuch of 
tl a but^cffl n r the laid town as had 
ftrted o t did ferve the office of 
cinmbtrbiin or thersff of the fatd 
toun ana c.»lied the l2 7 rr) o>‘ clothihg 
btugcfax fer the time tioig, or Jo 
inn. \ of thtm <11 Jloould he July ajjtnit 
Lai together for that purpofe, where- 
it tt t mayor to be one, or the major 
p.iit of them,” was held to be 3 
it* forable t aud valid by-law. Rut 
evv ry by-law may be repealed by the 
frtmc L>ody which made it. And the 
ofhee of chamberlain of the towny as* 
llatetjl in fuch by-law, was taken to 
be a Corporate office as well as the 
other offices, the ferving of which 
was made the qualiffcation of thfc 
eltfting burgeffes. The King V. 
Jjhwtllf II, 50 G. 3. 2% 

COSTS. 

. Upon a fubmiffion by bond of all 
matters in difference between the 
parties in a caufe, without making 



COUNTY RATE. 


COVENANT. 


6jj 


nny mention cf eojh, the arbitrator 
has no authority to award cofts a., 
between attorney and client. But 
the plaimiff waving hts coils, and 
having only demanded the principal 
fam awarded, took his attachment 
for that fum. Whiteheud v. Fvth , * 
H. 50 G, 3. 1^5 

4* An executor having pleaded non 
afiumpfit, as weH as plene admini 
ilravit, and plene adminiftravit pra¬ 
ter, &c. and thereby foitcd the 
plaintiff to go to trial; the pluntiff, 
obtaining a verdict on the ron'af 
fpmpht, and being entitled to judg¬ 
ment of aflets quando ate. den.it, is 
entitled r o the general cell, cl the 
trial, though the iflue of plene ud- 
tniniflravit was found for thedrfend* 
ant. Hindjlty v. RuJJell , Exccutoi, J 
CSfc. L. 50 G. 3. 232 

3, A bond cond’tioned to p?y c r fts on 
29'h of Novembei in Cumberland, 
uh.r taxed by the mailer of K B 
is forfeit! d b/ ron-pavmcnt; il ough 
in f3tt the colls werr oolv ta fd u 
the 25th of Noximbo, cf whkli the 
defendant had no notice on 01 before 
the zgtii; for the defend1 rt might 
have had them taxid before, and 
thus h^ve known their < mount in 
time. Borland v. Skelter, 1 . 5 c (J 3 

* 4*0 

Judgment having been given m 
C. B. lor the plaintiffs upon a fpc- 
cial verdidl in aflumpfit, which was 
reversed ujon writ of enor in tl.i 
court, the defendant is entitled here 
not oniy to judgment of acquittal, 
but alfo for the cijh rf his dcfence in 
C. B., being the fame judgment 
which the court below ought ttf have 
iven; the defendant in fuch cafe 
t eing entitled to h.s cofts by the 
flat. 23 H. 8. c. 15. Gildatt v. Glad¬ 
stone, andGladJlone in Error, T. 50 G-^3- 

COUNTY RATE. 

Where before the Hat. 12. G* 2. <*• 29. 1 
the county rates had been afteffed 
a 


upon the diflrift; or place of ffartif 
had with Clifton , but the twtttown- 
fhips of H. and C. feparately main-, 
tamed their own poor, and were 
ultd to contribute towards the county 
rates in certain fixed proportions 
betWvJen thcmfelves; ytt as that 
flatute only cflablifhes the aocuf- 
tomed proport’ons of contnbuiiokfto 
the county rate-, as between the en¬ 
tire dilhifts which were before af- 
fefled to fach rates within the limits 
of the^refpeftive counties, See., and 
does not meddle with the proportions 
which had been ufed to be bbferved 
as between the fubdmilons of thofe 
ddlrifts; this cafe was held to fall 
within the 3d feftion ; which pro¬ 
vides that where there is no poor’s- 
rate in the parifl), tonvnjhip , or place 
afleffed to the county rates, (kjr 
which mull be underflnod no entire 
poor’s rate co-extenfive with the 
place or didrift <»defied to the county 
rates) the county rates fhall be 
railed by the petty conftablcsin fuck 
manner as by law the poor’s rate 
is to be afTefled and levied ; tl^at is, 
by an equals Prate on all the inhabi¬ 
tants, &c. Thf King v. The Jitfltas 
of the IV. R. of Toikjh.re, H. 50 
Geo 3. lip 

COVENANT. 

. Where a Ihip was let to freight by 

charter-party frtm tin* pbim ff to 

tne defendant, a claufe in the deed, 
<l aid it is.hereby co-encn*ed and 
“ agteed by and between the faid par- 
“ ties, that 40 da) f Jhall be allowed 
*• for unloading and loading again, 
t( See.,” was held toiaife an implied 
covenant on the part of the freighter 
not to detain the (hip for loading and 
unloading, &c. beyond the 40 days: 
and if he detain her for any longer 
time, the owner’s remedy is upon 
that covenant, at.d not in afTumpfir, 
as upon an implied new contraft. 
Randall v. Lynch, H* 50 C. 3. 179 

Z» The 
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a. The plaintiffs having eontra&ed, by 
■ifhWtcr-party feafed, to let a fhip, 

' then in the Thames, %6 freight to the 
defendants for eight months, to com¬ 
mence from the day of her failing from 
Gra'vejend on the voyage then 
ftated; and having' covenanted that 
fhe^fhould fail from the Thames to 
any Britbjh port in the Englt/h chan 
nel, there to load fuch goods as tlicr 
freighters Ihould tender, and fail to 
the Weft Indies , and bring back a re¬ 
turn cargo to London ; a I ter wards 
agreed by parol with the defendants, 
that fhe (hip, inttead of loading at 
fome port in theCbannel, fluk'd lo<.d 
tn the Thames , and that the freight 
fhould commence Jr jm her cn'ry outwards 
at the cuflem-houje: held that this lub- 
fecjOent parol contract was diltin£t 
from, ana not inconfiftent with, the 
contract by deed, being anterior 
to it in point of time and execu¬ 
tion, and might therefore be en¬ 
forced by aflion of affumpfit. White 
v. Parhm, T. 50 G. 3. 578 

Aliter where the chirteT-party al¬ 
lowed waiting for convoy at Porty- 
mouth and Ferrol, an# a parol agree¬ 
ment Was attempted to be fubftituted 
for that, to wait for convoy at Corun 
«£. Leflie v. Dtla Torre, fittings after 
Ttsnity 1 795 * cor > hjd. Kenyon C. J. 

Cited, ib . 583 

CUSTOM. 

j. Evidence of reputation of the cuf- 
jtom of a manor, that in default of 
fens, the eldtjl daughter, and in d t r 
fault alfo of daughters, the eldejl fif- 
, ter+ and in cafe of the death of all, 
the dtjt. end ants of the eldeft daughter 
or filler rclpediively, of the perfon 
lalt feiled Ihould take, is proper to 
be left to the jury of tlie exiltcnce ol 
fuch a cuHoro, as applied to a great 
mphev) (the grand/on of an elder 
fjhr,) of the periou laft feifed; al¬ 
though the inftances m which it was 
proved to have been put in «fe ex¬ 


tended no further than thole of eldeft 
daughter and eldeft lifter, and the 
Jm of an eldt ft Jijter . Doe d. Fojlcr 
and Another v. bijjon, H. 50 C. 3. 

62 

2. The evidence of fuch extended ciil- 
tom in adjacent manors Teems to be 
no evidence of the cuftom m the par¬ 
ticular manor. ib. 

♦ 

CUSTOM HOUSE OFFICERS. 

SeeQiFiCE , 1. Smuggling. 

# DEBT. 

See Bankkvpt, i. Smuggling,!. 

DF.ED. 

See Landlord and Tenant, 1 . 

Stamp, 4. 

DEPUTY. 

See Or 1 ice, 2. 

DEVISE. 

1. After a devife to one and her heirs of 
certain lands in A., and other devifes 
to the fame perlon and her executors, 
admimfliators, and aftigns, of leafe- 
hold interefts in B., C., and D a 
devife ol all the refidue of the tefa/or*s 
ejlate and tjjedls, real and perfonal , 
whatfoever and wherefoever, not 
before difpofed of, after payment of 
debts,legacies and funeral expences, 
to the fame devifee, her eseecutors, 
admimjlru/ors, and ajjigns, for her 
onton uie abjolutely , will carry adiilant 
reveriion iu fee in the lands in B x ; 
the words of the reliduary claufe 
being large enough to car ry the fee, 
as comprehending all the refidue of 
the devifor’i, icuhefiate, and giving 
it to the devifee abjoUtrly\ and the 
intent to devife the whole mtereft in 
ail his remaining property not being 
rebutted by limiting the eftate to her 
and her executors, &c., omitting 
heirs j or by the limitation of other 
land a to her and her hurt ; or by the 

prior 

* 
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prior devife of a leafebold intereft to 
the fame pcrfon in the fame lands of 
which the devifor had fuch diftanc 
reverfion. William d. Hughes and 
Wife v. Thomas, H. 50 G 3. 14,1 

1 , Under a devife of lands tp the ttf- 
tator’s fon and his heirs lor ever; 
as to part of the lands* upon con¬ 
dition that he IhooU pay to the tfl- 
tator’s d tighter izt. a year till ibe 
came of age, and then pay her 300/ ; 
and in default of payment* that (he 
fhould enter upon and and enjoy the 
faid part to her and her heirs for 
eve* - ; and in cafe his Jon and daughter 
both died without leaving a child or 
{flue, he deviled the teveifion and in¬ 
heritance of all the lands to another: 
held that the devife over was not an 
Executory devife, but a remainder li¬ 
mited after fucctflive eftates tail in 
the fon* andalfoin the daughter by 
implication : the intent being appa- 
rent, that the devife over (hould not 
take effect till after failure of the 
iflue of the fon and daughter, and 
that it fhould then take effect: and 
this being the only conftruction which 
would give effect to fuch intent, con¬ 
fidently with the whole of the will 
taken together. fenny d. Agai v. 
Agar, E. 50 G. 3. 2 S 3 

3. Under a devife to A. (a natural fon) 
theti under age* and the heirs of hia 
body ; and ** if he die before 21* 
and without iffue*” then over to 
Other relations* and ultimately to the 
tellator’s own right neirs : held that 
A-% having attained 21, the limita¬ 
tions over did not take effect; as by 
the natural fenfe of the word '■‘and” 
they were made to depend upon the 
happening of both events, ;. e, the 
fan's dying be f ore 21, and without 
iffue. And this conltrufiion was 
not varied by a codicil made aftei 
the fon attained zi j by which the 
teftator confirmed every part of his j 
will fo far as bis affairs were confifl j 
$nt. Doe Leffit of VJhir v, JfJfip. E. 

50(3.3. 


4. Under a devife to truffees, their 
heirs, &c, of freehold and legfehold 
eftate, on trull to permit andfufftr the 
tejlator's wife to receive and take the 
rents and profits until his fon Jhould 
attain 21 * and then to the ufe of bis 
fon ip feet and a devife of other 
lands to the trufte^s, upon truft to 
receive the rents and profits pill hi* 
fon attained 21 ; and in the mean 
time to apply the profits in difcharg* 
ing the intereft of a bond of 3U0 pi .; 
and on the Ton's attaining zi, upon 
trod by fale, leafe* or mortgage of the 
laft mentioned prunifer, to raife the 
3000 /.* and dticharge the bond; 
and lubjedt thereto* to the ufe of hi* 
fon in fee on his attaining 31* And 
a third devife of other lands, and 
the refidue of his real and perCpnal 
eftate, to the ufe of the fame truftees, 
in truft by fale* leafe* or mortgage 
of the fame* to raife 3000 1. and pay 
it to his daughter Elizabeth 1 and 
after payment thereof* absolutely to 
fell and difpofe of fo much of the 
refidue of his faid lands, &c. as they 
fh juld think proper* to raife money 
to pay hisdfbtf, legacies* and 4 fune¬ 
ral expences* and then upon truft to 
pay the intereft and produce of his 
real and pcvfonal eftate to his then 
wife* for the maintenance of herfelf 
and two children, till the letter 
fhould attain 21, if (he continued his 
widow; but if not* then for the be¬ 
nefit of the two children till 21; and 
then to transfer to thofe children 
fuch refidue; with further trufts if 
either or both of them died underax. 
With a 

Provifo, “ that it fhould be l&w- 
** ful for the truftees, and the far- 
u vivor, at any time or times till all 
•* the faid lands* Sc c. devifed to 
u them Jhould actually become vefted 
* l in any other per fon or perjom by ‘Vir- 
** tut of the will, or until the fame 
** or any part thererf Jhould be dbfo- 
** lately fold as ajorejatd , to leafe ^he 
gt fame or any part thereof* far any 

“ term 



DEVISE. 


EASEMENT. 


ft® 

i 

*< terra of years not exceeding 14, 
'•* tite belt rent :**— 

' Held that the devife in the firft 
J tsfcuflfe to the troftees, upon f-uft to 
ferriut anti fuffer the tejiatcr' s'nmfe to 
tiin'vt lend take the rents and profits 
df the hrds there & fcribed^until lm f 
fon attained it, vefted the legal 
eftate Of thofc laud* in her* and wa 
tiOf fcfFe&fed by toe fubfequent leafirg 
jprovifo given to the truft"es; whkh 
Was confined to premises originally 
1 vefted in them as truftees, or over 
^hich* When afterwards 'becoming 
irefled in others,the trurtees retained 
ft power of falc, &c. Right d. Ilai 
, tier Phillips tud Others v. Suit h t J 

G ‘ 3 k . 4 55 

5. Under a devife to one ard her hens 

({lie having two children beloie, and 
a third burn after making the will,) 
daring their lives t held that thele 
latter word* werfc repugnant to the 
Dthdrs, and that fliefOtk an eftate 0/ 
inheritance. Doe d. Cotton v. Sttnlake , 

3 * 515 

45 . Where a ttftator deviled all his real 
y eftate (except at S.) to the head of 
1 Mf family for life ; pc 6 then to fe¬ 
deral Of "the juniof branches in fuc- 

* ceffion,^ to eadh for life; with re¬ 
mainder to his frrft and other fons in 

* tad male; with the ultimate remain¬ 
der to hit tmm right heirs : and then 
deviled his eftate at S, to fame by 
name of the junior branches, but not 
to all of thofe to whbm he had de- 
vifed the fiifl efta&, and varying the 
order of lutccffion, to each for life, 
with remainder to his firli and oth^/i 
fons in tail mde, and then devifed 
that** for default of fucii iflue,*' the 
eftate at S. fhould go ** to fuch per. 
“ fon and periods, and for fuch eftate 
** and e dates, as Inould at that time?’’ i 
(1. c. on the death of the laft tenant 
#or bit named, without ifTue male,) 

Nod from time to time afterwards, 

* be entitled to the reft of his real 
“ eftate by virtue of and under his 

5? wP ;*’heid thauhe ultimate re¬ 


mainder in fee of the elhtc at 
veftad hy defeent in the perfon who 
was the teftaior's heir at the time of 
hn death, and did not remain in con¬ 
tingency under the will till the death 
of the^Uft tenant for life without i-f- 
fue male who was named in the de¬ 
vife of that feftate. Doe d. the Earl 
and Countefy&of Cholmondsky v. Maxey . 
T,5oG. 3 * 589 

DEVISEE, 

See Compi nsation, a. Disseisin. 

Notice to qjriT. 

DISSEISIN. 

Tenant for life having levied a fine, 
and afterwards devifed the premife*., 
and died feifed, the entry and con¬ 
tinuing pofteffion of the devilee (the 
defendant in ejedtmenr,) is no dif- 
ftilin of the reverfioner; dtjfetfn im¬ 
porting an oufter of the rightful te¬ 
nant from the pofteftion, and an 
ufuipation of the freehold tenure. 
And, therefore, no queftion could 
arife whether, confidering the devi* 
fee of the reverlion as a difieifee, a 
fine fur cognizance de droit coma 
ceo, levied by her before entry to a 
ftranger, without any declaration of 

\ ufes, would bar her right of entry 
by eftoppel and fortify the eftate of 
the difteifor; or whether it would 
fimply enure to her own ufe, or be 
altogether inoperative. William d % 
Hughes and Wife v. Thomas , H. 
50U 3. ‘14I 

DISTRESS. 

See Landlord and tenant, x. 

EASEMENT. 

Under tfie Brtfol dock aft, 43 * 0 , 3.' 
c. 140. / 107. which gives conl^bn<« 
fation where, “ by means of thf 
dock-works, or in the progt'efs de 
execution thereof, darftage fnay bo 
done to any hcredftatnttUtf, houfes, 

’ ' hfftds* 



EJECTMENT. ESCHEAT, INQUEST OP. tg) 


lands, and tenements, or the fame ' 
may be rendered kfs valuable there- 
by,'* no competition is due to the 
owners of a brewery for * 1 ifsariling 
to them in their bufincf* from th 
deterioration of tne watdV of tu 
public river Aton, from wh ch thi 
brewery had been before fupp nd 
by means of pipes hud under low- 
water. mark, tie uL of the water 
ha. mg been conum n to al. the hi ij/ 
fuojti% and not cl i n<d is an eik- 
ricnt to the paruculir tenement 
*1 tie only remedy for futh in it j ly 
is by mdiftment, which w s tik t 
a a ay in this cafe bv the ad of p<i - 
burner t '■lht King v. Tbt 0 nettor\ 
oftle Bnjiol Dock Compa 30 G 3 

W 

LfECIMFN V. 

See Noticf to 1 r . 

I Copyhold chfcceding Ly cull^m tc 
all ihr enudren eonaily ci ilu. t na it 
ldft fe led, ot e of the f rnKi s muv 
maintain cicdment on h hngie dc ! 
mile for his ovn fhai Ace ci 
Rapn v L ifcaJoj tl t;o G \ 3 > 

2. 1 he plaintiff in ejed n i, u-idtr 
the feveral demifes o uvo, ir n 
after noace to qu t, rec vti ihc p t- 
fefiion of premife 1 ' held b) the dt* 
Jcndant as tenin* - from year to year 
upon evidence that the c nine i 
agent of the two had received r n 
from the tenant, which * 0 (laud 
in the receipts to be due to the w 
leffors; even affuminp fuel) receipt' 
to be evidence of a joint ttnit'7 ; ioi 
l feveral denafe fevers a joint tenan¬ 
cy and fuppofing the cont< dt wun 
the tenant to have been enure, no ; 
Objedlion lies on thtt account to the 
plaintiff's recovery in this caft.j as he 
had the whole title in him. Doe d. 
Mfirjhc hand Other* v .Read, H 50 G. 3 

57 

a. It feems that a receiver appointed 
* by the Court of Chancery, with a 
general authority to hst the lands to 
tenants from year to has a’fo 


authority to determine fucb tenan¬ 
cies by a regular notice to-quit, eh- 57 

4. In eje&ment brought upon the jwnt 
denufe ot feveral truftees pf a cha¬ 
rity, u is not enough for the defend* 
an*’, who had paid one entire rent to 

* the common clerk of the trnftees, to 
ihew tha.. the trullecs were appointed 
at diff rent times, as evidence that 
they were tenants in common} for 
as again ft their tenant, his payment 
of the entire rent to the commoo 
agent cf all is, at all events, fqffi- 
tmnt to fupport the joint deoufc* 
without making it neceffary for them 
to (hew their title more precifely. 
Dot L Clarke and Others v. Grant , 

D • $0 Lr ^ 2>2 £ 

5. In tjtdment the landlord having 
proved pay nent of rent by the de- 
fendai t, ani half a year's notice to 
quit given to him, cannot be turned 
round by his witnefs proving, on 
craf rvimination, that an agree¬ 
ment telattze to the land in quefitort 
v as producte at a former trial be¬ 
tween the fame parties, and was oa 
tut. morning of the then triad fnen 10 
the hinds of the plamt’fP* attorney; 
tl » consents of «i which tle wtiutfs did 
net know; nJ notice having been 
given by the defendant to produce 
that paper for though it might be 
a 1 agreement nltiti >e to the land, it 
m ght not iffett the matter in judg- 
m“»t, nor even have been made be¬ 
tween thefe pftties. Doe d . Sir 
Mat k IVood v. Mot t is , £. $.0 G» 3 * 

*37 

6. See Tori bito hc or Fine. 

ENLMY 

Ste Ar ibn Enlmy* As&Ompsit#1 1 - 

lNSU RANC£, 6 TRADIMC WIT* 

Enemies, 

ESCHEAT, INQUEST OF. 

i. The ftatutes 8// 6. c 16. and 18 i? 6. 
c . 6 , prohibiting the granting to 
farm of laud* fufed into king'* 

handa, 



EVIDENCE, 


hands, upon inqueft before efcheat- 
ors, until fuch inqueft be returned 
w the Chancery or Exchequer, and 
for a month afterwards, if the king's 
title in the fame he not found of record „ 
unlefs to tne party grieved who (hall 
have tendered his traverfe to fucH 
inqueft; and avoiding all grant* 
made contrary thereto; extend to 
the cafe of an efcheat upon the death 
of the tenant laft feifed, without 
heirs* where no ?nimediate tenure of 
the crown was fo>md by the inqueft. 
And as the crown could not grant 
to a ftranger in fuch a cafe without 
office* neither can the plaintiff in 
fcje&ment recover upon the demife 
Of the Cfowo. Deed. /Jayne and Hu 
Majejly v. Redftrn, H. 50 G. 3. 9 6 

g* And the 8th fe&ion of Hat. 2 b 
3 Ed . 6. c. 8.* (which i$ in genet al 
terms, and not confined to the parti¬ 
cular inquifmoas mentioned in the 
other claufes of the a£t,) extends to 
avoid any fuch inquifition or office 
before efebeatora* not finding of 
whom the lands are holden; in the 
fame manner as if the jury had ex- 
prefly found their ignorance of the 
tenure: and a melius inquirendum 
fhall he awarded. th, 

g. (Juasre* Whether at common law, 
upon the death of the tenant laft 
feifed of the land without heirs, the 
right and pafleffion mud be prefumid 
to be immediately * in the crown, 
without office* riffihcwgh the perfon 
laii feifed were the king's immediate 
tenant; the king's title not appeal¬ 
ing by any matter of lecord, and the 
pofleffion not having been vacant 
from the death of the tenant lafl 
feifed. th. 

ESTOPPEL. 

See Evidbnce* 4. 

EVIDENCE, 

See Conviction* 9 * 

1. Printed conditions of fale of timber 
growing in a certain clofe* not dat¬ 
ing any thing of the quantity ; parol 


evidence, that the anttioneer at the 
time of fale warranted a certain 
quantity* is not admiffible* as vary¬ 
ing the written contract. Ponxtell v. 
Edmunds * H. go G> 3. 6 

2, Evidence of reputation of the cuftom 

of a manor, -<fhat, in default of Tons* 
the eldejl daughter * and* in default 
alfo of daughters, j^he eldejl Jifter, and 
in cafe ot the death of all, the dt- 
Jccndmnts of the eld eft daughter or 
filter refprfttvely of the perfon laft 
feifed (hould tatce, is proper to be 
left to the jury of the exigence of 
fuch a cuftom* as applied to a great 
nephews (the grandjon of an eldejl Jtf* 
ter) of the perfon lalt feifed; although 
the inftances in which it was proved 
to have been put in ufe extended no 
further than thofe of ejdell daughter 
and eldeft filler* and the fan of an 
eldeft fitter. The exiftence of fuch 
e\tended cuftom in adjacent manors 
feems to be no evidence of the cuftom 
in the particular manor. Doe d. 
Fofler and fami e/on v. Stjfon, H» 
50 G. 5. 6a 

3, On plea of plene adminiftravit* 
proof of an admiffion by the execu¬ 
tor* that the debt was juft and Ihould 
be paid as foon as he could* is not 
evidence to charge him with aflets. 
Htndjley v. Rujjell , E. 50 G. 3. 232 

4, The plaintiffs* a Frenchman and a 
Snmfst carrying on trade at Lfhon 
under the name of the defendant* a 
Portuguefe , (hipped a cargo from 
thence for a port of France , which 
cargo being captured by a Britijh 
cruder, and libelled for condemna¬ 
tion in the court of admiralty as 
French and enemy's property, was 
Ordered to be reftored to the defend¬ 
ant on his putting in and elt&bfifhthg* 
with the plaintiff's privity add con- 
fent* a claim to it as his own proper¬ 
ty .* held, that the plaintiffs were, 
by thus colluding with the defendant 
to withdraw from the admiralty tfhe 
decifion of the true queftion, by 
eftablifbing a falfe feet, eftopped 

from 



EVIDENCE 


FELONY. 


699 


from maintaining an aftion /or money | 
had and received 2 gain ft the defend- | 
ant for the proceeds, by {hewing the 
true faft, that the property was ihtu 
Oivn, and that the defendant was 
their agent. De Mettm and Anatkir 
v. De Mello, E 50 Q. 3. 234 

5. In tjettment, the landlord having 
proved payment of t$qt by the de¬ 
fendant, and half a v^ar** notice to 
quit given to lum, cannot be^urneJ 
round bv his witnefs proving oncrofs 
examination, (hat an agreement re¬ 
lative to the land in queftion was 
produced at a former trul between 
the fame paitits, and was on the 
mornit g of the ttieu trial feen in the 
hands or the plaintift *s attorney, tbi 
* contents of which tie nuit^ejs did not 
know ; no K>ti-e having been givtn 
by the defendant to produ t that 
paper: for though u might be an 
agieinenl 1 t luti . e to tbelat d, it m ght 
not affett the ma ter in judgment, 
nor even ha e been made between * 
thefc parM s Doe d . Sir Main 
Wool v Momt, E G. 3 237 

€. Where an aduri 1, a but flj me - 
chant, in in action on 1 polity of 
infurante ou goods bound to an ene¬ 
my’s port in Holland, feeks to protedi 
the adventure under the king’s li¬ 
cence to trade w th tl e entmy, it is 
not fufhcient to give in evidence 
at the trial, and to prove his pofle - 
fion m fad before the vovage com¬ 
menced of a general licence dat*J 
three m nths befo-e, licenfmg IK 
neutral vefltis to p f« unmolefted to 
prfrom any port of H Hand from or to 
any port 0/this kingdom, with certain 
goods, {including the good* infuud ) 
whith licence was di retted to R B 
and other Bruilh met chants ; With a 
condition anne ved, that they Ihould 
catife the licence to be delivered up 
to them or thtir agents when the (hip 
fhotild enter any port of this king¬ 
dom! without alfo giving probable 
evidence to account for his poflefiion 
of the licence, and to ihew that h>s 


nfer of it was lawful; as by fbewxng 
from whom and when he received 
tt; and thereby connefting his own 
particular adventure with (uch gene¬ 
ral licence, Barlow v. M'JntoJk , E, 
50G5. Jit 

7 Upoif an appeal again ft a rate made 
under a private ad of parliament, 
the rcfpondmt appearing to anfwer 
the abpeal, and admitting, when 
called upon by the Seffion;, that he 
had made the rate by virtue of a. 
certain £& of parliament, a printed 
copy of which, m the com moo form, 
was produced in court by the appel¬ 
lants ; and the bullions having there¬ 
upon entered into the merits of the 
appeal. And decided upon them, not- 
withftand'ng an objection made by 
th<* refpoi dent, that the appellanta 
had not given legal evidence of the 
junfdittion of the Sefiioas, to receive 
the appeal, for want of proof of the 
printed copy having been examined 
with the rolls of parliament; this 
court ie r ufed to qualb that order, 
which was removed by certiorari. 
The King v. Shaw, T. 50 G, 3*479 

EXECUTOR, 

Admimsi kato- and Execu¬ 
tor. 

FALSE 1 MPR T S 0 NMENT, 

See JusTjcts of Place. 

FALSL RFPRESI NTATION. 

Ste Act io*n oa 1 h l Call, 3, 

FELONY, 

A*ter an acquittal of the defendant 
upon an in'VLnent for a felonious 
aflauit upon the plaintiff by ftibbmg 
him, the plaintiff may rr. mtain 
trefp ifs to recover damages for the 
civil injury, if he be not fhcWn to 
have colluded in procuring iuch ac» 
qu teal. ChJIj v 1 'tig, £ $qG 3. 

4 °S» 
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FINE. 


FRIENDLY SOCIETIES. 


FERRY, 

See Bridge. 

J, The Ieffee and occupier of an ancient 
and exclufive ferry, not being an 
inhabitant reliant within the town- 
Ihip in which one of the teimini or 
rhe ferry is fituated, is not liable to 
be rated theie for any fhare of the 
tolls of fuch ferry : for fucpofing a 
fixry to be real property, it is not 
fuch real property as is ment oned 
in ti c flat. 4.5 BUz. c. z.*the occu¬ 
pancy of which fubjedts the party to 
thefelief of the poor of the place. 
'Ibe King v. Nichufon, £. 50 G. 3 

. 31 ° 

a. The owner of a ferry refidirg in a 
different parifh, but taking the p'O- 
iris of ttic ferry on the fpot by his 
lervants and agents, is not rateable 
for fuch tolls in the parifh where 
they were fo collected, and where 
one of the termini of the fmv wa 
fituated,and on which fUorc the ftriy 
boats were iecured by iru.ans of a 
poll in the ground ; the fod itielf at 
the landing-phees being thv k'ng’ 
eon mop highway ; and the owner oi 
the ferry having no propcr<> in. Or 
t’Aclufitfe pc iT^f&on ol it. Wtihavts, 
£xuutrix^ t2c. v. < Jonts > £. 50 G. 3. 

34° 

FILIATION, ORDER OF, 

See Appeal, i. 

FINE. 

4 

»* Tenant for life having levied a fine, 
and afterwards deviled the pteunles, 
and died feifcd ; the ertry and con 
tinutng pofltflion of the devifee (the 
defendant in ejedment) is no differ h;> 
of the reverfioner; dtjfeifm import¬ 
ing an coder of the rightful tenant 
from the poflefiion, ard an ufurpation 
of the freehold tenurr. And- there¬ 
fore, noqueftion could arife whether, 
voBhdenng the devifee of the revei- 


fion "as a diffeifee, a fine far cogniz¬ 
ance de droit come ceo, levied by 
her be foie entry to a ftranger, with¬ 
out „«nv declaiation of ales, would 
bar ner right of entry by efloppcl 
and fortify the eflate of the diffwilor; 
or whether it would Amply enure to 
her oWn ufd&or be altogether inope¬ 
rative. William d. Hughes and Wife 
v. Thomaff N. 50 G. 3. 141 

2. A forrcTfure by tenant for years in 
fevj^ng a fine, not having l>e~n taken 
advantage of by the entry of the then 
reve fioner to avoid the leafe, cannot 
be taken advantage of, after the re- 
verfion has beer\ conveyed away, to 
recover t' e eflate in ejtttment from 
the tenant, upon the feveral detniles 
of the grantor and grantee of fu<ph 
reverfion. Frnn/on ’heftveraldimtjes 
of Mau Leva r and Otbo s, v. Smart , 
Y«soG. 3". 444 

FORFEITURE. 

A forfeiture by tenant for years in 
levying a fine, not having been taken 
advantage of by the entry of the 
then reverfioner to avoid the leafe, 
cannot be taken advantage of, after 
the reverfion has been conveyed 
away, to recoier the eflate in ejedt- 
ineot from the tenant, up n the 
ftwrai demifes of the grantor and 
grantee of fuch rtverfion. Fenn, on 
the federal dimtjes of Matthews anti 
Others , v. Smart , */. 50 G. 3. 444 

* 

FaAUDS, STATUTE OF, 

See Goodwill. 

i 

FREIGHT, 

See Charter*par rir. 

FRIENDLY SOCIETIES. 

It feems that no fociety is within the 
intent and meaning of the friendly 
fowhty a£l, 33 G. 3. c. 54. fo as to 
require the juftice* in fefikms to allow 
and confirm their roles, &c- in the 

maimer 



HI GH WAY-RATE. 

fit&nner therein provided for, if it 
appear that the general objeds of 
fuel) fouety are not confined t > the 
cbamab 1 ? relief and marten i ce of 
it. oIJ, lick, and infirm numbers 
their widows, aid ch1Hrt.11 7 A 
Kiflg v 7 he JuJhces of Stafford]/ re, 

£ 50 G. 3. 2dc 

GLAMORGAN CAN \L COM- 

r \nt, 

4 

iS it C CN AL, I. 

GOODWILL. 

A tenant hi’ tig a/'eta w’th fi land 
lady th t it llie wou! 1 a cept u- 
Otlur f ir hti tc 1 1 11 his plac^ (h 
bt 1 rclha n d fr ini iih< ri p th 
leifc wit ut h 1 tviltti ) h" *01 d 
j»a ? lurxj/. ou of 10 1/ v in 1 ht 
1 av ret k 1 t >f j o -a ’ 1 , l* 
htrtu t u it T r i , 1 ' 1 u- 

in r Ci i lit 1 ^ ' Iron l 1 ii v I 

t 1 , iv 1 ) w t f ml of l 

^ r*e 1 , is luo c to t Li d' 1 

it 1 u 1 fc r uu} 1 d 1 r - 

ce > 1 *_>r t ni 1 ^ , tin Ct il 

ti 1 » H(f ( 1 ut d, and r ». ) 

llit t 'til g t 1 n < -t of m 1 1 

tuO* friJi', 1 it) MCI i 

nut nil n laid C 4 Li \ 2 *U 1 

c i i c 3. 

r r \RAjnTi e. 

A guard- re hv t’ d lint to th< 
plaint ft ‘ fo- r oc b h 1 > 

may fup 1 v / 7 ' v* th rt 1 

anioun 1 icc / ” i.> i conti iu 1 ? 
llat dill ^ u ir ricto'h 1 IaIiiI fi 
fir 4 »v Huh ta V at <r 1 it 1 iu 
b n li m! i o // /' uitit cv 1 

dit vi 3 lit It 1 , 1 1 01 ?«1 gOO ' 1 
more ih n I*- ; had tic t bGi/i 
fop ih tl a d j J for. biajort \ 
Puti/tu^L 50 (7 3 

HIGHWAY RAIL. 

An application under thw highway act, 
13 0 3. 1 78. J 47. ioi d rate to 

V 01 , X I 


INDICTMENT. 701 

rciruburfe two inhab tarts of a parifti 
on who n a fi e for tne i,o«-rep nr of 
a highwiy had been le ied, af.tr a 
con' v tion upon in md.ctment ,ga nft 
the parilli for non repair, ought to 
bt mode witrun a reafonahle time 
a£ci ft cb levy, before any material 
clung* of inhabitant : and this 
Lourt refuf d a mandamus to the 
j Rices to make fuch rate af <*r an 
rt rval o* ught years though ,p- 
plicit’on'* had be*n from time to tune 
m de to the magiftiarrs btlow in the 
interval who had declinef to make 
the '•a e, on tl e ground that the 
pa fti a large had been improperly 
mdub 1 ird tonvifkd, the onus of 
rtpa 1 b in? thrown by immemorial 
Ci ft 1 n on n nfr nor diftridt; and 
though ft lately as t Kp \.ar befoie 
tl is apohe ut tn th magi trates had 
ordtr o an <*ccount to j° taken of 
the ( *’iu r r txp rded u Oi the 
repi tu c* tl money levied J je 
Kin v 1 1 J l*iut oj Lancajhire , K, 
r-G 3. 

i: DICTMENT, 

SG Co\ 1 ci ion, 3 EaroNY, ok. 

I r 1 3. F v. r t.oi ks. 

1 l r ut r tf the prlilic uvei 
si or 1 J d tl " 1 ut d by It cins of 
I ‘ ja \ on u^ecitrd thereon, by 
\ v. 1 al 1 1 rr iiuhuai fv < Bri/fjL 
dm i t Jieir wai r Iron lie nvcr 
v 1 a # <rn.viJ, tie inn n medy 
iv u J ive 1 tn b / indi im nt, 

( v! iv is u n av l \ bt the Bt J • 
r iduk it 1 j G 3 «■ ,4-) ) a t\ the 
o uu of 1 n Ativvvhob blewtoute 
\ oef^rt ufp 1 tl w th w uer by 
uyt uid u iu r lo'v ivati'r mark, not 
ca*si g Lu t d tliv waft bv w?y 
ci 1 intent a 1 pa dar li ntnunr, 
Wire p r t rui d to c^mptnfatton 
01 the tpeual 1 jury un <er tht gr- 
t 1 wo tl of th afh, / 117 Rtx 
r ^ he ii on f feBrtJolPuk 

Cviujmt >, r 5 ® G 3. 4_(^ 

Z / 
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* INQUISITION, 

$ e ^schtat. Inquest of. 

INSURANCE, 

See Action o» the C^i , i. Lifi 

iNSUVANCB \ OYi OL. 

r. The plaintiff having flapped bond 
on an adventure fo < 57 . PeWtf u g' 
On board a veflel chartered tor tin | 
purp^fe, made in*ur„uce on flop ant. 1 
goods in the common primed form 
in blank; and by a v\r,tten memo 
randum in the pobey " thejin.hr- 
" writer* agreed to pay i tot il 1 >ls 
*' in cafe the (hip Ann lheuld rci 
“ allowed bv the Ru£ m go..m 
** ment to difeharg? hercaigoat $’*. 
w P t on which voyage the vifki i 
*' had then failed chart red by t v I 
“ plaintiffs.” Held, that the iniuicn ! 
were entitled to recover upon th, { 
policy, upon an allegation that the 
vefTel on her arrival at St P. was not 
allowed by the Ruffian government 

4 to difeharge her cargo, but w.^ 
obliged to return back vrim it, ty 
•wbtcb the value of the cur go was t re¬ 
duced (plow the amount of ib» nxoice 
price, togetbef nuiih the charge r jar 1 j 
thereon , and the premiums cj t?f< < * a 
*C. Puller v. G lover, H 5 j G 2 I 

12 

t. An infurance on go^Js fliipp d u 1 
a certain yoyage is not iioiritd bv 
the (hip, while lying in a roud U 
at anchor under crd£i 3 ohthv C'r vov, 
and after a fignal to prep "it for fail¬ 
ing, and about the rime when th 
fignd for weighing wa^ made , ta! j t 
in other goods on b^rrd ; by k! t 
it Was found that no dt’av wao o ; 
fioned, and that thd fhip pot ct.-bi < 
Weigh as foon a p fhe co. Id o herw if« j 
have done. Laroche v Ojvum, U 
50G.3. 131 

3. ,A licence to export goods to certain .j 
places within the mfij^nce of thi 
enemy interdifled to rom 

merce, granted to H. N on bt half 
bf himleli and otlet Ea:«fh oicr 


chants, &c. is fufRcient to legalize 
an infurance on lmh adventure, if it 
appear tlut H. N, was the agent 
tmpkntd by me Bntifh merchants 
really jiiterttted in tt to get the h- 
cenct, though he had no property in 
lire' goodb himfelf. Ranvltnjon and 
O/bn S v. faijonj, F. 50 G 3. 223 

■j \n inlu met luvirg betn made on 
g Kid , at and from a port in Ruflia 
f< r Loudon, by an agent 1 eliding here 
nr a RuJjzun iubjedl abroad ; wmch 
irfurance was >n b ft made after the 
commoner merit of nofUitits by Rujpa 
a a nil thi'- c untry, but before the 
k 1 v\ ledge of it heit, and after the 
il 1 > had faded, and be. n fuzed and 
Co) fii.atcd ; litid that the policy was 
\oid in rtj incep'icn ; but that the 
Ajt r i oftc iflurtd was enut’ed to 
a return of the prerrium paid under 
ignoiarire of the faft of fuch hoftili- 
uc f . OuW t*Uu Others V. Ihu e , E. 
5 ° G j . *25 

5 A flop was infured from London to 
anv jort or port, in the river Plate, 
uii * il heruuiVdl at her lajl p. it of 
discharge in that river, and the 
mifW, intendn g to d’fcharge her 
c rgo at P encs Ayres, pifltd Maine - 
v <ao , but ht/irn g that Buenos Ayres 
w s ihcn in the In d of the enemv, 
lit tit to /h mtt Vdm, wi h intent 
t< m lea compltie diftharge there, 
if rfe marker were favorable; but 
i ( ier di'uta gmg a p«*rt, and not 
tr bn the mirl et there fo favor* 
«.H* h cxptfted, he had not 
atu 1 <' ( .j his original intention oi 
, [Ort» ‘j Piceuot eyres, if it fhould 
ah h ud . ; rac.icable : but while 

h* a a 1 li d't barging part of his 
catL.0 vt Ah nit Pideo a ids happened 
bv a pcnl uf iiit f a : held, tba r as 
Butti”< ->yrtj, to which other port 
only in tnc Plate he bad contemplated 
to gi, was at the time of his arrival 
m viu Plate (and in 'act continued 
u r to the time of the iofs) in the 
b-uds 0/ the enemy, fo that hje 
could cot legally go thc^c. Menu 

‘ Video 
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Vito mod he taken to be the (hip's 
laft port of difchargp, and that on 
Her arrival there the policy was 
dlfcharged Brawn v ^Vtgne, b 
50 g -5 . 283 

6 As tht king cannot licqnfr* the im 
portation of memy'i property, tr* 
produce of a foreign country, into 
this reilm in neutral vtfTeh, coi ttary 
to the navigation laW«, a licence u 
f*tO printed for fuch purpofe wil 1 
rot legalize an mfurance upon th<“ 
property to imported And if a 
policy be madt upt n the iuppofed 
efficacy of fuch a licmce, fer th' 
purpofe of cmerng the importation 
of JJi tttlh, as well as enemy' s, pro 
pe v in. hit mam er (the toimrr of 

, whit h i« leg, li/f a by the flat 4 y C 3 
c 1 )3*/*5 lf>» and 45 C 3 r ^ ) 
the underwriters cant t a<- ary 1 tc 
recover the premium fir mere ti 1 
the tmciint of the Tut fit intc ' 0 
infarrd, the affured not n'lung 
thtlr claim to tint t ttrr bhffttr 
V. Goruon atd At U tbu, I. 50G 3 

n r 6 

7 In anrthfr ci r '\ wb re i litt c 

was grai t< d to c vt 1 Pr ttj d 

venture out and hon e t > and from 
the S/>a 1 Jb <S cu It Atut n ( 'pi le , 

upon co i ton th t tht lie Her 
fhoiM c rt 1 ctiti n pi j c 1 tu n c * 
Britt/bvi m < cturts foI tht ttvi 
flit, ind ’t i uiwtids ipp ir< t 
the gieMffl part if the o tht vu 
made up of b/an // goo 4 , md o !v 
avery fn ’1 quintiry, nuitiv not - 
ral, of b t tfh mi tifidurts, eh 
was deemed to bt colorable and m 
fraud »f the liCs-ncc, and therefore 
did ml proted an inlurancc thereon 
Cora 1 v Vi ghan , L. 49 G y 
B. A’ cited tb 30 

8. Where an allured, a Bi ufi mu- 
cbfent, in an attic n on a policy o! 
mfurance on goods bound to an 
enemy 's port m Holland, fought to 
proted the adventure under the 
king's licence to trade with the ene¬ 
my, it was not fuikcient to give in 


ev.denre at the trial, and to prove 
his pofieflion in fad before»the voy¬ 
age commerced of, a general licence, 
da'ed three months before, licenfing - 
jtx teutrai *ieffels under certain neu* 
ti aI flags to pafs u nmole fled to cr 
Jtot. any pott of Holland, from or to 
any port of thu kingdom , With certain 
goods (including tnc goo 4 s infured); 
wmch licence was dmdtsd to R . 6. 
and athe* Briufh mttc) atfti with a 
condition mnentd, th it vdeyfhouli 
caufe the licence to be d ivered t n 
to tblm or thur agents w ten the Ih p 
(hould enter any port of tins ktrg- 
dom ; without alfo giving probib’e 
e\ idence to account for h s poffcffion 
of th licence, and to (htw test his 
ulrr < f it was lawful, as by (hewing 
from whom and whtn he received 
it, and thereby connedirg ht!> own 
particular adventure with fuch gene¬ 
ral licence. Bat low v, M lniojb, E 
?o6 3. jit 

9 Goods infured upon a valued policy 
hannp been fez a, conhfcated and 
fold, by order of the enemy's go- 
vtrnunt, on tbeir own account, t*Mt 
the nectffary documents to verify 
the lofs not bating arrived here, 
the underwriters on application ti 
p v thtir fuhfcriptionr ag red to 
adjull und p v lmm du'cly 50/. per 
ct nt on account, but no abunaonment 
w made by the allured, and in toe 
m tu tin e f the foitign tonfignees of 
the g >ods, in confr queues of remon- 
ftnnccs to the entmy's goverr merit, 
oht me J u rt Uoration cf ha’f the 
proceeds of the goods which hid 
been to fuzed and to’d ; which half 
amounted to more than the whole 
tom at which they were valued in 
the pol cy : yet held, that the under¬ 
writers wtre not emit’ed to recover 
back the 50/ per cent, they had paid 
on account, the affured having in 
fad fufl lined a lofs of half bis goods, 
for which He was no more than in¬ 
demnified by the 50/ per cent, he had 
received , and .here having been no 
!4 z 2 aoandon- 
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abandonment to the underwriters; 
and the fuperior value of the other 
half of the proceeds anting from the 
benefit of the maiket, in which the 
underwriters, had no concern. 'Tunra 
y, Ed-ivards, 7 ~. 50 G. 3. 48s 

10. Where a fhip was chartered to 
take a caruo of lead from London to 
St, reterjburgky and there immedi 
ately receive a return cargo from 
the fr ighters’ agent, and bring it to 
London \ with a provifo, that if politi¬ 
cal circumffances fhouid prevent a 
return car go from being loaded, the 
matter after waiting at St. P. fort) 
running diys without the oucwarl 
cargo being unloaded, and confe- 
quei tly without the return cargo 
being loaded, fhouid be at liberty 
to return to London or any oor; 
in England; and the fhip mt hav¬ 
ing been permitted to unload rr 
St. P. by the Ruffian government, 
the niafbr, after Waiting there f >rty 
running diva, loaded a return cargo ■ 

g O' l» 

Jor hs tram benefit upon the outA-ru 
cargo, both of which he brought 
honriCj^ and earned /e:gjt on the 

bonie~vaid cargo ; which freight was 
adjudged to him by the judgment of 
the court of O. JL in an atlien be¬ 
tween him and the freighters-, over 
and above the d< ad freight ftipuUtcd 
to be pud by the charter-party; 
held, th t the freighter* were enti¬ 
tled to receipt- the whole of fueh | 
d.ad freight t.oin tlie underwriters 1 
up- n a policy of insurance, whereby 
they agit^’d fat ct 1 h in cafe the 
majler Jb’aiUl net be auozu.t by the 
1 * cti'a - geve* mveut to unL..d t.u' out- 
•ward cm at it. 1 *. ; the <vrj]l / b%v- 
rng/ai’ed chartered by the f>..-ghttrs on 
a voyage from bond in to St l*. ana \ 
hack: and that the underwriters) 
were not entitled to deduct fuch re¬ 
turn freight earntd by the m -ft r on 
his own actcmoE, and aijudgcd to 
him by C. th^y having agreed 
with the a fluted pending this action 
And pending ne adtion in C.B taat 
in cafe the plaintiffs (to whom they | 


had paid a per centage lob) fhouid net 
be liable to obtain lo large an allow¬ 
ance as the full return freight p'lid to 
tli“ rr after by reafon of ' any demurrages 
or exfcnces being aliozved againfi the 
/aid f>t ght, the difference (liould be 
r paid by the underwriters by further 
per tentage, whether the fame were 
fettled between the plaintiffs and the 
fhip by arbitration, or by legal dcci- 
Ji'm . Puller and Another v. tlalliday 9 
d . s oG .%. 45,14. 

11. The broker effeftirg a policy, be¬ 
ing the common agent of the allured 
and of the underwriter, while the 
prem uni ren a ns m his hards for 
the cm: party, and the policy for the 
other; and having received notice 
ol events whi-h tntttled the affu r ed 
to a return of premium before a£licn 
brought by the underwriter to reco¬ 
ver the full premium ; is authotiz -d 
to JtJuft fuch return, and only to 
pay over the d ffercnce to the under- 
w/iur. She." v. Clark/on, T, 50 G. 3- 

5^7 

12 . The ride for eftimuing any lo!s of 
gio 4 ^ ln.ur-'l by ati open policy is 
t . t ke the invoice pric" at the load* 
inn p..it, together with the premium 
ol 1. (ur<. T c; aits! comniiffiO", as the 
bah. of the calculation of the value 
of the goods; and the rule for ell;• 
mating a partial lofi in the like cafe 
5 -(the. Line as noon a valued policy,) 
by taking the proportional difference 
betvecn the felling price of the 
P-und, and ti at of the damaged part 
of tnr ( ood«, at the port of delivery, 

* 0‘ d ,t >;> v-.ig that proportion, (be it 
a k If, .1 OjU'irter, an ei^ hth, &c.) 
wan icbrence to fueh eftimated va- 
lu- ft the leading port, to the da- 
it:<o(J pci ion of th-’goods. Ujbei 
1 . Ndl j T . 50 G. 3. 630 

13. An Amttican fhip infured from 
Ne v. 1 'ork to London , warranted free 
frt-m American condemnation, hav¬ 
ing, for the purpofe of eluding her 
national embargo, flipped away in 
the nighty was by ores of the ice* 
wind and tide, driven on fhore, where 

fee 
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■Ihe fuflained partial damage, but 
was feixed ih? next day, and after¬ 
wards with gieat clinically an I e.,- 
ppnei got oil and finaUv condemns 
by the American gov'’rnm<nt {< ' 
breach oi’ the embargo :* held, th..t 
as there was u'timately a lord lot 
by a peril except! d out oftlm po'icv 
the in'urfd could neither rccov r for 
a total lcf-', ror for anv previous 
paitia' lull arim g hom t 1 c il-.nd- 
ing, See. which m tne emr.t h-canu 
wholly irr.tr. a'trial to the 'fared 
alrter, in cafe of adunl drib l m ni 4 
made for re} ir of ti • u t > 4 < .t a */» - I 
cd bv fea n?ri' f , i\ lore n.e tw ai Ivl-.' 

* I 

which appear t ( » be overt si 1 y tV j 
gencr.d aiitlror if gMr. to .he nn.ui < | 
to ** iabou' and irivnil, s.s. for t r ] 
“ defence, lafegtird, ?t d ’cco t .ci v i 
if thepropett’ lulais^.” Jjt < j 

V. jftutJCU, l . IJoG. 3» 0-) I 

INT. REoT. 

Though an ;<gret i.ent ( o i the C.le 
good 4 , which v.,:e ikcr-car 1? tu l r 
vf red, f’2’. e *1 CMt j .n d. y if f iv 
ment for the pr c-, imereti no. t»• t 
run upcm the fan due fiom tlijtj 
day, Co)dun h~^ f, n, E. 5c G. 3. ( 

JOINDFR IN ACTION, 

Set Act jon or; the C*s>e, i» 

JOINT TIN VMS AND TC- 

NANTl i.M COV1M1N, 

, Sec E j 1 c r m 1 r, 2 . 

In cjc&meot turn j hi u f nn tue jik< 
dt uiie of {‘icrii irui-.ts or a <> 1 
ritv, it is not enim. n ft r on de»e* 
ar.t, rti'Clul }. ’t one cntue t 1 
to the com t«oti ucrU 4 « tl»*= t r ufl c 
to flu*w rrmt n r trs.il w. e an 
poll tt u at u iii t n him s, <» > cv 
dcnce that titer »vej( r< ants in com¬ 
mon ; for as ag a in II tf cir tenant, his 
payment ol Uie entire rent to ilu 

common agent ci all is, at all evvtits.. 


JURISDICTION, 70; 

fufHcient to fupDnrt the joint demife, 
wrthout making it necelfary for them 
to fhew their title moie p-ecif'ly. 
Doe J. C lathe and Others v. Grant, 
L 50 G. 3. 221 

JUDGMENT, Sec. 

rh? plahuifFo,n Frenchman and a S-xvifst 
carrying on trade at Lijl'n under the 
rniirse o* the defendant, a I y «rt«gucje, 
lhij'pcd a circo from the ce for a 
po^t <vl France ; which cargo be : ng 
camured by a Bntifh cruizcr, and 
IiU !i J for onds-m.iatum m the 
ctu't cl A im*ra*tv -s Ftench and 
tn'r.v’s proper'y, was ord’red to 
Is r■ Iknod to ihc defendant, on his 
p i't ' g in and cflabMh'^g, with the 
p’i 1 t.ffo’ priviry a> d confer.t, a 
ci.in to it a 4 ids own property; 
In Id that ihc p'aintifh were, by thus 
co''nJi j vwitn tr c d fenciant t * ’tit.n- 
cha.v from tie Ad T.iraky the drei- 
0 the true out ill x n b\ eft 
in/ a * dL f aC>, chopped from ni^in- 
ti uin 'v .. .iftur, i» r tt.O' ey hid *rnd 
iect-vei again^ the defendent fer 
t.i“ piocecN, by flicwing the tr'ne 
f v ’, tin: t'e {iin f »c-ty was their 
n.. f-, i'll L' t thn oc/cnduit was 
lit" i\ .f 'ten t ni Anc.Ltr 

v. Vl A/t./a, l - 50 G' j, 234, 

y '’^IMCilON, 

f 

Sc- k' f s an c". | V IIMICh t. 

. ) Liis n i tot nivking .-'si 'ninuming 
l . Guworgunjt. c t^nal, pnwei ts 
gr st. to tin ci’.d comp^'’^ 's' make 
a! 1 a'fh WO'1;.. .1 tin v fli .d think 
iiccei'ary and p.'s ji^r 'or * eUeCtuig, 
“ csk. } ’e'n m in r . n mg, improv- 
“ i . ami ui,. g tne s^>n ! si other 
“ w-.k ai«i tne com sary were 
requ.iid U *<y benn - * t.v: iV 1 ns 
d-i a ncji 01 tin fi.i. 4 ei‘eud.U )tl 
» g ai.o c "..■p'cor.g the canal, 
up to she ti 1 c f it? sim^'iicn; 
an I auer th«t, an ungual u <quni of 
the 1.vies cotlu-ied, ana of tht chex, S'* 
Zz 3 
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and expenses of fupporttng, maintain¬ 
ing, and ujwg the navigation and 
its works : and the fcfiions are au¬ 
thorized, in cafe it appears to their, 
that the dear profits exceed the per 
centage limited by the ad on the 
funis mentioned in the firil afccouru 
to have been expended by the com¬ 
pany, (/'. e. in making and complet¬ 
ing the canal and its works,) to re¬ 
duce the canal rates: held that the 
fefiions, even after the period fixed 
for the completion of the canal, and 
after the firfi account delivered of 
the capital expended in the under¬ 
taking, and on which the dividends 
were to be calculated, were not au¬ 
thorized to" rejeft charges and ex- 
pences, Rated in the annual account 
of difburfen.ents, for new works, 
fuck as a refcrVoir and Ream engine, 
which the company deemed necef- 
fary, and proved by pvidence to 
have been erefted for thefupport and 
, improvement of the original line of 
canal, and for the better Jupplymg it 
t,with water in dry feajons . Though 
it feefis that if the new works had 
been fhewn to be merely colourable, 
and erefted for purpefes collateral 
to the navigation authorized by the 
aft of parliament,fuch charges would 
have been rightly rejefted by the 
fcfiions. Tbs King v. 7 tie G’amoi gan- 
Jhire Canal Company, H. 150 6‘. 3. 

* ' *57 

JURY. 

j, The fon of a juryman fummoned . 
and returned, having armvered to \ 
his father’s name when called on 
the panel, and ferwd as one pf the 
jury on the trial of a caufe, is not of 
itfelf a fufficient ground lor letting 
afide the verdift, as for a mif-tiial. 
Hill v, Tates, E. 50 C. 3, S2cj 
bo even upon the trial of a capita! 

. felony, it is a mere matter of chal- 
Jeage, and after verdift cannot be 
u Iftken advantage of by theconvift as 


a mif-triat. Curry*s cafe, at Ntwcaf- • 
tie, in 1783, cited ib . 331 

JUSTICES OF PEACE. 

1. The flat. 43 G. 3 c. 141. does in 
* no inftaocc extend to proteft jufUcca 
of peace in the execution of their 
office, againR aftions for afts of 
trefpafs or imprifonment, unlefs done 
on account of fome conns thon made 
by them of the plaintiffs in fuch 
aftions by virtue of any Ratute, &c. 
Mafey v. 'ffohnfon, //. 50 G. 3. 67 

■2. But whuner certain proceedings 
alleged by the plaintiff to have been 
fee on foot againR him by the de¬ 
fendant, a juRice of the peace, cx 
mero motu, without any information 
laid on oath before him, (though 
falfely alleged to be on the informa¬ 
tion on oSth of f. A’.,) on which the 
plaintiff w<-s taken and imprifoned, 
were a cc. viftion within the mean¬ 
ing of the aft, fo that the plaintiff 
was thereby confintd to feck redrefs 
by an aftion on the cafe framed 
as the aft direfta; the court would 
not inquire of on affidavit, but lent 
the cafe to a new trial to have the 
faft of fuch conviftion afceriained. 
And it appearing on a fecond trial, 
that an infcimaiion on the oath t f 
7 . 0 . on a chaige of vagrancy againft 
the plaintiff, was laid before the 
magilitate on a certain day, when 
the plait tiff was examined and heard 
upon that charge, and that the ma- 
4 giRrate then made out a warrant of 
commitment until the next feiiions; 
in which warrant it was wrorgly 
Rated that the pLintifF had been 
charged on the oath of 7 '. S. (who 
negatived having made any fuch 
oath ;) but which allegation it was 
held might be rejefted as furplu- 
fage; and afterwards drew op a 
conviftion, dated on the fame day, 
but not exhibited till a month after¬ 
wards at the fefiions: field that this 
was fufkeient evidence of a convic¬ 
tion 
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tion coonefled with the imprifon 
went, however informally fmh con- 
vi&ion, or warrant of conmitment 
operating as a conviftio'i.were drawn 
up; and, therefore, tttat at all event*, 
the magistrate was prntc^ied againli 
this a&ion of tretpH^. Majjty v*. 
yjjnfoKy H. so O. 3. 67 

3. The magistrate is liable to anfwer 
in an aftion for filch p’.rt of an im- 
prifonrnent fuffered under his war 
rant as was within itx ca’endar 
. months before tnoadlun comment-1 
againil him. ib. 

KING’S W .ITERS IN HIE POR'l' 
OF LONDON, 

See Office, 1. 

LANDLORD AND TENANT, 

See Hjfctmi-nt, 2, 3• IVu, ?. '“R. 
FoRKnuRt, 1. Li. sf. Power 

l. One being in polleiuon Ot premilet. 
as tenant .'pii yc" r t.* yet* - tm.ler ail 
agreement !ar a l«*rli of 14 ycm*'., 
ana IV' r-.'t 'v-’.ng in arreu, eirc-i 
into an imtcrtui • with n*«- landlord-, 
whereby, r '-iting Rich ttu. m.'v ana 
arrears of rent .tccio-d, and tint *<e 
had agree a to </.• it u>i 1 to dt h at up /».' 
prc/ji.jls to ./ •/, o«d r . h\ a .■ nuuion 
ll'.ouid be mu of "is ert#*'i j on the 
pre.uiies hv t .v I.: per’ n*, 


to be chnten, «i 

,rb that the 1 m • 

(hould in the m su 

1 *‘c 

iliigtu- i 

and delivered up t 

a rrudec 

for Id ' 1 

landlords; the deu 

1 a/Iignel 

h is c 1- 

feits on tnc crenuf 

-S H> t J'"l 

t I'U life. 


* in trail to have tne valu.toon nude, 
and out o: the amount t .• r.tji 1 fh- 
arrears of rent, aod pay the refidue 
to the tenap.1: he.d that the ten,in» 
not having in /act quitted me po* - 
feflion, nor ay valuation having 
been made of his effects; Inch agree 
ment to quit, &c. being conditional, 
and the condition not perfoiined, nor 
the agreement in any manner acted 
upon, did not operate as a furrendcr 
pi the uaant’s legal turai yeai 


to year, and, confequently, that the 
right of the landlords to dillrain for 
the arrears of rent continued after fix’ 
mohths ftom tlye miking of the in- 
den! ure. Coit gland and Another^ Af- 
fignic of Lsepbum. a Bankrupt ,v. May- 
nat\ty H $o O 3 . 1*4 

2. A tenant having agreed with his 
landlady, tint if (he would accept 
another for her tenant in his place, 
(fie being teftraired from affigning 
the leT«‘ wirhout her confent,) he 
woujd pay her 40/. out of 100A 
which he was to receive for the 
good will it her conient were ob¬ 
tained ; and having received the 
icoL fiotn the new tenant, who 
wis cogmzm of this agreetnenr; 
in liable to the landlady in an a&ion 
far money h d and received for her 
td -; the conlideration being exe¬ 
cuted, and therefore the cafe being 
taken out 0/ .he fta.uce of frauds, 
ns 1 <;onir.ill for . an intere/l in 
land, Crijf,‘b V. 2 uung, T. 5O G. J» 

S'S 

LA ni, INHABITANTS.OF, 

See SmuccmnC. 

LEASE, 

See Power, i, 2. Devise, 4. 

1. An ind'ument containing words of 
pri fenc decile will operate as a Icafe, 
i f <uc.1 appear to be the intention of 
tli* parties, rhougn it contain z claufe 
fo: a future le.tfe or leafes ; as where 
the one thereby alters to let t and the 
other agrees to take laud for 61 years 
ataceitain rent for building, and 
the tt*n3nt agreed to lay out 2000/. 
within four yeass in building five or 
more houfes ; .*nd when five hotffes 
were covered in, the landlord agreed 
to grant a leafe or leafes; (which 
might be for the more convenient 
underletting or alignment of the 
leaf's;) but this agreement <was io be 
(onjidcred binding till one fully prepare f 
/j l 4 caul 2 



MANDAMUS. 


7 P8 LIFE INSURANCE. 

eouldhe predated. Poole v. Bentley, H 

50G- 3 . !')>■ 

provifo in a Jeafe for 21 ye^is, 
that if cipher of th paitces ika 1 ot 
dcfirous to determine ii in 7 <-i i j 
years, it fhall be lawful for either of 
the it), bis t xe. uters or cdmivifuraiat 1, 
fo to do, upon 1» months* notice in 
the other of them, his heirs, executors, 
or admiuijl raters , extends by region 
able intendment, to the dt-^ije tf 
the Jeflor, who was entitled to the 
rent and rev-rfion Roe d. Lui"fn< 
v. Hayley, T. 50 G. 3. * 46^ 

LICENCE TO TRADE WITH 
ENEMY, 

See Insurance, 3. 6, 7, 8- 

LIFE INSURANCE. 

Where one, as a number of a life in- 
furance focitt/ for the bemri: cl 
widows and femute relation--, en 
tered into a policy of ..iforar.ee w.th 
• the fov.Lt/ for a certain annuity to 
his widow after his death, in con 
federation of a quarterly pronn'in »o 
he [> 3\6 to the ciety during lift . 
and the fo:ietv covenanted to urn 
and his executors, &c. that if h> 
ihould pay to their clerk the quar¬ 
terly pr* mums, on th' quarter-days, 
during bis l ft, and if he ihould alfo 
pay his picqfution of contiibutims 
wtiich the irJr> < ol^ the locietj 
ihould, dmtKg bn lift, be called to 
make, in orctr u> juppiy any defi- 
piencie 1 tn their funds ; then, rn due 
pioof if his tUaiu, the fnctety en¬ 
gaged to pay the annuity to his 
widow : and by w»e rules of the fo- 
CJety, if any number neglec ed to 
pi) up the quarterly prenrums for 
15 da>» t-iter they were due, tin 
policy wr. declared to he void, un- 
Jef> the minder {continuing m as good 
health as *u.htn the policy expired,) 
paid up the aricarswitnin fix month', 
and 3'/. per month extra: held that 
* member inforing, having died. 


leaving a quarterly payment over 
due at the time oi his death, the 
policy expired; and that a tender 
of the fum by the member’s execu¬ 
tor, though made within 15 days 
afiet 1' otcame dur, did not fat»sfy the 
< requriit.on ot the policy and the 
rules of the Iociety, which required 
luch paymeot to he made by the 
member in his life time, continuing 
in as good health as when the policy 
expired . Want a>ut Another, Execu •» 
tots, idle. v. Blunt , II. 50 G. 3. 

1 83 

LIGHTHOUSE, 

See P 0 o r s- R « t f » 2, 3. 

LIVERPOOL. 

Under the Ii .erprol dons a&sof % Ann. 
and 2 Gu 3., tonnage duties arc 
pi ab t to me ooc*. c mipaov on all 
nil Is ta l'rg with larz^cs outwards 
or imoatdt ; which rate v ri f, t> ac¬ 
ceding to the ftvtr.il deLriptu n* 
or votagr-*- in the a<bs, me of"which 
is o and fumi Ann tea, generally; 
fo as no ihip fha.l ne li. b c to pay 
mor. t' an n- cm* /ir t/\ J< me <v r yage 
tit cm l /ewe: h* id that a voyage 
0(t fr ni Ituirtool with a cargo to 
Hal.fix mi honh Annina, where the 
flwp delivered it, i» d to 1 k in another 
cargo theie for D-mcnara in South 
Am i:cct, aud aher deiitcr.no that, 
returned to Liverpool with a cargo 
from Dcmarcira, was all the Jame 
<vcya e out ami home , witlrn the 
m .-.rung of the ad, and chargeable 
‘oi.lywitli one tonnage rite for the, 
u(e t.f the docks. GAdart v. Glad- 
Jlone, in ILncr, T, 30 G, 3. 439 

LONDON DOCK COMPANY, 

St* Compensation, 2. Monopoly. 

MANDAMUS, 

See Compensation. 

1. A mandamus far a highway rate to 
reitnburie inhabitants m whom a 

fine 



MODUS. 


NEW TRIAD* 


fine for nonrepair had been levied af¬ 
ter indictment, mu ft be made in rca- 
fonblc* time, /'/drill ghwai-r a re. 
j? A ia„e to jembwje churchwardens 
fuch turns as they had expended, cr 
nrrght thrreifter expend, ,on tne pa- 
rifh church, would be bad on the, 
face of r, as in part retrtfpeSivt, 
and therefore the Court would tic/ 
grant a mand irnus to the chapclwar- 
dens of a townihip wi'lun the pa. 
rnh to make fuc.h a rate for raifing 
ti eir accuft mi d propo r tion of the 
whole* and their refufil ti mike 
{uch a rate, \vht n d mardt I, appl) 
si r jr w 11 to t 't A nn as to the lub- 
ftirce cf the demand, tfe court 
\\( i!d n >t grant the man himus to 
' lane tl m< nc y in t'f c *t rrior 
rm of uch a me / ft * c^, t ot 
of which the C uiclux i cens mi it 
repav themb Ivts Jh K \ 7 ' 

Ch pibiatdt^s of Luin, *h in B>u - 
Jo , T 50 G %. “e/i 

3 ] 1 o her inllanccs, fee particular 

htads. 

MANOR. 

& f e Cv iTom. 

mvhtrand apprentice, 

S At J’t i NT ICE. 

MIS-TRIAL. 

7tt Nlw Tk j \l. 

MITTIMUS. 

. S r e pRACTict, 3. 

MODUS. 

Prohibition denied to the fpiiitual cour 
upc n its rt ieclnn of a modus fet up 
there of id for every fi>rke\ laying 
cpgs, or of 1 very tenth eng, £cc. m 
lieu of tithe of rurkic , at th op ion 
rl th vicar ; fuch modus not afeer- 
taming any certain time when the 
money payment in ben of the eggs 
was to Ip made, in cafe the option 
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were made to take it in money. 
Roberts v. Williams t H* 50 G, 3. 

S5 

MONOPOLY 

^Condition implied. 

A 

Where private property, by the con- 
ftnt ot the owner, is inverted with a 
public inured or privilege for the 
benefit cf the public, the owner can 
no longer deal with it as private pro¬ 
perty on y, but mud hold it fubjt£l 
to ti £ rij.h a of the public in the 
exerctfe cf d at pu lie mttreft or pri¬ 
vilege conferred for tne r benefit. 
Therefore where the London Dock 
Conpany, having built warehoufes 
in which wines were depr fited upon 
payni t of fuch a rent «s they and 
tlieowntr* igie d upon, . f'erwards 
acccp td a certific>te from the board 
of rt lurv under the general w-rre- 
heum g ,,£I rf the 4 3 G j c. 132., 
v her bv it brcim I wful for rnc 
mux rt r tj lod c* and fecure the* 
wires ihcf-e, with ut paying the du¬ 
ties ft 1 them in the firft inft D *-ce; 
and n di 1 not appear that tf ere w>as 
any o Jitr pi c - in the p rt of £,«/- 
t J nn a I r re the import rs h«d a r ght 
to bin* then w ies ( ■> ugh if the 
exclufnt p uilegehau t * rn extended 
to a few ot -is, it doc ^ ot appear 
tliai it would have va >d 1 t < ;) 

held tlrt fijch a monopoly ^nd pub¬ 
lic inurefi at'ac.oin'j u n tneir ^ro¬ 
per t, th* y were bund nv la.v tj 
rtrtive the* goods 1* > th ir wire- 
houfes for a itaionabl ) ire and 1 - 
w srd Bu 1- whethe r, hai c ?ct« >ted 
fuch cert fi te, they u ul 1 after¬ 
wards repud ate it at me (lire qi„ 
A lino It and Am her v in^hs y 1 1 rutin tr 
of the London Doc l uiwpanj , 1 . 5 o G 3 

NEW TRIAL. 

I. The fon of a juryman futnmoned 
and teturned, having an i we red to his 
fathe-’s name when called on th# 

* pan u« 



710 OFFICE AND OFFICER. 

pane!, nnd ferved as o-»» of the jury 
on tift* trial of a caufe, is not of iticlf 
a fufficient ground for fitting 
thw verdict, as for a mil-trial; Hill v. 
I ' t / c *, E . 50 G. 3. 229 

2 . Nut even in the cafe of a trial for a 
•capital felony ; for it is oul? matter' 
of challenge, and cannot be*taken 
Advantage of by the party convjdt 
as a rrrif-trial. Curry*s Cafe at Nezv- 
cajfle in 1783, cited tb . £31 

NOTICE TO QUIT 
See Tithes, i. 

A provifo in a leafe for 21 years, that 
if either of the parties (hail be de 
firous to determine it in 7 or 14 
years, it fhall be lawful for either oi 
them, bis executors or admimjlrators> 
fo to do, upon 12 month:.* notice to 
cither of them, bis heirs , executors , 
or adminif. raters, extends, by reafon- 
able intendment, to the denture of the 
lefl’or, who was mtitled to the re.it 
and 'reverfion. Roe d. hamjord v. 
liayley, T. 50 G. 3. 464 

• OCCUPATION, 

See Poon*s Ra 7 f, 3. 

OFFICE AND OFFICER. 

See Escheat, Inquest, 1. 
j.The feveral king’b vraiters in the port 
of London hold feparate offices by dif¬ 
ferent patents;and th> flghthe feesare 
in the firft inftance paid by the mer¬ 
chant in one entire fum to a common 
receiver for fell; vet the a! : quot fh ues 
of each arHepferatc, and each is en¬ 
titled to call for his (hare when in 
fact the fum fo recciveJis capable ol 
being divided. Thfle fharrs are 
no# fi*cd by the itatme 3^ Geo. 3. 
t. 8 .'. 8 : \q, and as the patenter* 
die, the e noiuments of each offici 
are to be carried to a fuperannuaiion 
fund, for’the benefit of aged and 
difablcd officers of thecuftoms, and 
are not to he applied to the benefit 
4»f tne furviving patent king’* 


ORDER OF Jt/STfCrS. 

waiters, which before that act had 
been practyjfed. Uudfon and others 
V. Muthlo*ws E, cO Cr. 3, 273 

2» St. Albans having firft received a re¬ 
corder by a charter of Charless., afuf- 
fequenrr charter of Charles 2., after 
nominating J. S. to be the firft and 
modern recorder under that charter, 
declared that it (hould be lawful pro 
prasdidio J. S. moderno recordatore to 
nominate a fufficient pet Ion fore et 
ej)e depot at urn jaunt tn off.to re cor data - 
ris : et quod hujujmodt deputatus fic 
fi'CtuS, See. habeat et habf bit as am- 
plt power in the abfence of the re¬ 
corder aforejaid, as the recorder for 
the time being , bv virtue of thofc or 
any former letters patent habet 
aut habere et exercere pofjit et dehctl 
Held that this did pot extend the 
power of appointing a deputy to the 
fuccefiors of J. S. in the office of 
recorder ; and that this, wbieft was 
the plain meaning of the daufe, was 
confirmed by another daule, ** quod 
recordator pro tempore cxijlens in per - 
prtuum fit ct erit jufticiarius pacis ; 
and by another claufe, whereby 
power i*» given to T. Richards the 
town clerk, et cuihbct commum elerteo 
juccefjort, to appoint a deputy with 
the approbation of the mayor and 
aldermen: and alio by the fact that 
no deputy had heen appointed by 
any fucceeding recorder after the 
firll named, until a recent inftance 
before the prefect appointment : 
though this however was attempted 
to be accounted for by fhrwing a by¬ 
law (admitted, however, to be had,) 
palled not long after the charter of 
Char Its 2., by which the recorder’s 
appointment of a deputy was fub- 
jetted to the approbation of .the 
mayor and aldermen. 7 be King v. 

7 he Mayor of St. Albans, i. 50 G. 3. 

559 

ORDER OF JUSTICES. 

The parifb, in whole favor an order 
of removal is made, may by confent 

abandon 



OUTLAWRY. 


PARTNERS. 


abandon it, without waiting to ap¬ 
peal to the feffions, jind having it 
quafhed there And after fuc.h or¬ 
der cancelled by the removing mi 
gift -ates, with the confent of both 
pantiles before the tune*of appeal, 
another order made by them, re-* 
moving the pauper to a different pa- 
nfh, was hdd good. 77 e K<ng v. 
J he Inha' itants of Didilelury , 2 

5° ^3- 359 

ORDER OF FILIATION. 

See A r ? r a l , l . 

OUTLAWRY. 

t *. Upon a writ of error, pi Gcutcd by 
the party in perl jn, to reverfe an 
outlawry in a civil a £hon, for a com 
non law error, tne recogntz ince of 
bail !•> to be taken in r he common 
altern *t've form, to pav tiiC condem¬ 
nation money or rerder the p i-*c*p<il 
and not abfolutdlv to pav the con¬ 
demnation, rs in enfe r t ip* erfal of 
outlawry upon the flat. 31 J2 tz e. 3 
for want of prod tmatio v>, or upm 
the ftat. 4 & 5 2 fV. & M r ill / 3 
on apptaranre by attorrev and bv 
motion. Ha flock, v. G tddes, J 
5 0(7. j. 6iz 

t. Error afligned that the party vva- 
beyond fta at the time of the exi 
gent promulgated is fufheient,though 
he was not cut of the rtann during 
the whole ptoctfs ot outlawry. Se n- 
cold v tlamtfey, M. 16 G. 2 D. F. 
cited if 1 - 624 

•3. On r^verla! o f the outlawry on wj it of 
erro- for !«' h ciror afligned in a calf 
whtic fp* nal bol was uquired m the 
original action, tne Court will direct 
the recognizance of bad in anfwtr 
to the new aflion to be taken in 
the alternative, to pay the condem¬ 
nation money, or render the princi¬ 
pal, and not abfolutely to pay the 
Condemnation money. tb. 


ftl 

PANEL. 

$,e Ji'RY. 

PARTNERS. 

1. A, being p?*-tner xvith /?. in one mer- 
caniic houle, and with C. in an¬ 
other ; the houL of A. and B. in. 
d^rfe a bill of exchange to the houfe 
cf A pid C ; af er which 

ini: t r the noule of A. and B , re- 
cnu fjcur’ties to a laige amount 
bom jp.ie dnwer of the bill, upon an 
ogre meat by B , that the bill tiiould 
be taken up and liquidated by J?.** 
houfe ; and if not paid by the ac¬ 
ceptor when due, fhould be re¬ 
turned to the diawer : held that the 
ftcurmes hung paid, and the money 
received by H., m f.m<Ti£tion of the 
b.ll, A uv is bpu->d by this^act of his 
partner B , whether, in fact, known 
to him or not at the time, not only 
m re' pe^ c f bis partnerfhip in ter eft 
in tne tioufe rf A. and B , but alfOj 
individually in ocher refpedfs; and 
tbtrefoic he could not, in conjunction 
with C. t h’$ partner in th« other 
houfe, muiitain an a£tion as in- 
do ues and bo’deis of the bill 
ppv ift the acceptor', after fuch fa. 
t ictun recc ved through the me¬ 
dium of and by agreement with B. in 
difeharge of the Time, jfacaud and 
A not l er v. French and Others » E, 
$oG 3. • 317 

2. A. an J B., general partners in trade, 
bung 1. debieJ to G\» for advances 
p a id by mm on the joint account of 
the three in tne puichafe of tobacco, 
which hid been f» nt out on a fpecial 
joint adventure to Spam; with a 
view to liquidate that balance, C. 
agreed with A. and B. to join with 
them in another adventure to Lajben, 
of which he was to have one moiety j 
and it was agreed that A . and B, 
fhould purchaie goods for the ad- 
ventt re, to be {hipped on board a 
certa n veflel, and pay for them, and 
the returns of iuca adventure were 



714 PAWNBROKERS, 

lobe made to C., to go in liquich- 
lion *>f his demand on them ; but 
C. was to bear his proportion of the 
lofs, if any, and alfo to receive h < 
(hare of the profit, if any, after »■<:- 
imburfing hirofelf out of the returns 
the amount of his advances* prev*- 
oufly made to A- and B ,: held tli*t 
this agreement conftituted a partner* 
fhip between the tnree in the advei. 
turc at and from the time of the pu, - 
ckiije of the goodsJor the a l vent urn i v 
A. and B • $ although C did not go 
with them to make the pu.ch^fe, ro 
authorize them to purchife o.i r.K 
joint account ; but A, aro Ji. a’o 
in fact made the purcln'e ; ana ai 
though C» aifo purena'd in hi-> 
tiasje, and paid for goods to oe lei» 
cut at the f me time, m which £ 
wis to fhare the profit or 1 \, t ,i»i J 
thefe gfiods were tonfigi ed (or Idles 
a^d rtturrs to the lame pc f n who 
wertout 'S iupercargo o i the join 
t accQun' of the three. Coal u? me v. 
Putlxnoith and Others , L, $oG. 

421 

* PAWNBROKERS. 

The pawnbrokers’ a 51 39 Sc 40 G 3 
c. 90. havii g enaUtd taat th ) lb. 
and may t«Ae, by way of profit, a 
certain rue of irte r eft on pledges 
and no stive ; thM bn* of mere i 
an off nee within the a£t, cogmz bit 
by «. juRice ot peace on fu iiin* j 1 r. 
form«t'on wumr. tne a'jth Rot u n , 
which, (dfter proviJiig (pteihe pe 
nuUks fot Ipetific cfleucesj fa^sthai 
** for every otner offence agiinftthi« 
s£t, u h re no fj'h uure or pena’tv 
is |revise 1 o r i "foftd on anv par 
titular or fpe 'fie ..{fence a^ainft anj 
pan cf th s tie p<tvnb'ok 1 

1 Pending ga 1 * this act Hull ur- 
feu no 1 *s 1 1-' 40J., 1 or more tha 1 
jo/, in the d»R.»t.on of the juftice 
1 is Kvttg v. Beat d, T, 50 G. 3. 673 


PLEADING. 

PENALTY, 

See Smuggling, 1. 4 

PLEADING. 

See Bankrupt, 4, 

j i. Where an agreement between an 
outgoing and an incoming tenant 
was, that the latter fhoufe^buy the 
hay, die. of the fo. mer upon the 
farm, and that the former ftiould al¬ 
low' to the Inter the rxpence of re¬ 
pairing the gates and fence* of the 
fa'm ; and titat the value of the 
hn, Ac., a d rf the repairs, fhoald 
be letted by third perfens ; h’Id 
that the balance {titled to be due 
to the outgoing t< nant for his hay,* 
Sec., after deluding the value of 
t e r< puis, m ght be recovered by 
him, in a count upon a general in¬ 
debitatus affumpfit for goods fold 
and dJivertJ; having failed upon 
his count on the fpeciJ agteehun , 
for want of including in it that part 
of the agreement which related to 
the vacation of the repairs. Leeds 
v Bu>ro~i.vsj II. 50 G. 0 . I 

2 . A count in an adtion on the cafe, 
Hating that the defendants, being 
owmss of a lh p at Itvapool bound 
o , a voyage Jrotr theiue \0lI\iU1f0td, 
the plain iff jf ipped goods on boeu d to 
hr cat tud upon tre fatd . ryogt by the 
d ifndar j, wd to le del: ^ cud at W. 
to the p’ intiff’* aftigns; and then- 
upt« 1 the j lain’iff inlurtd the goods 
at and hom L. to H r .; and then 
avetrmg taat it was At duty of the, 
d r Ltdjfts as fuch owners to taufe 
th** Hi p to proceed on the voyage 
Jiom L. to W. •without dex fatten 1 
and all ging a breach of fu;h duty, 
by fhtir c'tufn g the {hip to deviate 
f on the courk' < f that voyage; tfter 
wi k h {he Was k ft with the goods ; 
r*r.d the plaintift, by reffon of fuch 
deviation, loft his grods and the be¬ 
nefit of his policy, See. ; cannot be 
fultaincd, for want of alleging that 

the 



PLEADING, 


POOR-RATE. 


the goods fture delivered to or received 
by the defendants for *he put pole o* 
carriage, or that tlx > had notice of th 
Jbifmcnt ; from whence a pro 'fe or 
duty, founded upon an agreement 
to carry the goods, might be in¬ 
ferred: and alfo f r want^F an 3 'le 
gallon, that the defendants vhlenook j 1 
to carry t> e goods cure 7 /y to W fr n 
L ; for ihrugii the (hip's ultima'c 
deftination might be IV , yet fln- 
m’gSt have been firll deftined to 
ftaer places on a coaftiug voyage, . 
bhix v. Rjbetts, 11 G. 3 

3. To trefp^.s aid faltp lmpnfonment, 

0 p’ca of al en entmy not allow d t« 
be p'eaded, together with a fpc«-’i) 
jufificn.on inci nfiftent tncrtAith 
ill 1 the general lfluo. Ttu^kcnhiJi 
v. Fame, II 50 G’ j. 2C C 

4. Pic 1 ’og of a /< Jin ui fee fimpU t as i* 
js to 1 e und'rllxd m the annuit 
ah, vi ie Ar nuu y, 1. 

j 1 he j ha of an attorney to an a£\i~»r 
i nr cl agunfl him by b 11, Hating hr 
prm ege not to be compile* f o an- 
fwer any bi'i to be exlnb ted iga nil 
him in the cujhdy of the i.iaiyh d, So*. j 
at d concledii'p that the Ctu 1 would t 
not t< 1 <■ fivth*) <.o£ni-<aue if tin 11 ( 

iiLn nj icjui l a^aiff h M, (1 ( 1 

P y * * g judg’ii rl of t iC bi ), end | 
nut it might be quiflud,) vv l 1 t| 
be tuk< n as a plea to t'cju .u'ic- 1 
tior, but only as objecting to the 
Court’s t,ik<n ’ co^n/mce rf it' 
aclion ip am it 01 e of its «1 or* its m 
tha' 'nm\ ail thtref'*»e the (. ooir 
will a ljudge 0 t bill to be quath d. j 
Cl it.and v. I boialej, T. $o G. 3. 

* SM 

6. To an a*lion on a replevin bond, 
ccnditMi cd toi the defe d >nt to pr*-- 
feco;<* ins iuit below h tfjd* t and 
alleging a t retch in his no 1, j-roh* 
cutirg it ac to* ding to the teror ard 
effedl cf the conduion. but theitin j 
failing and miking <’cf ilt, it 1 a 
got d <1 ’fence to plead, that the de 
♦endant did appear at the utxtcounty 
court, and there p^ulkcifs hij h* 1 
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which he had there commenced 
againft the now plaintiff, and which 
fuit was JltU depending and undeter¬ 
mined^ : and fuch plea is not avoided 
by replying that the defendant did 
not piofecute his fuit as in the {flea 
men ioned, but nuholl) abandoned the 
Jame%r\d that the iai * uit is notftill 
d^nding ; without (hewing how it 
w«s d te/mined andeeafed to depend, 
J11 acker.bury v. Pdl, T, 50 G. 3. 


PLE'lE ADMINISTRAVIT. 

On plea of plene adminiftravit, proof 
of an adm.flion by the executor, that 
thu debt nx.es ju/i andJhould be paid as 
[in as he could t is not evidence to 
c targe h’in with adets. Hindjley v. 
RiJhlfL. 50 G. 3. 232 

POOR'S-RATE. 

Su Rate, 

1, Comm’{Timers under the Beverley . 
ard Bui 'nflon drainage aft, who pur- 
chafed 1 1> d and erected buildings in 
the panfti of Sulcoates for theaoutlet 
of tne dr image, but who received no 
bimht fiom inch property in Sul - 

c ,h f, but the whole benefit was de- 
r nd to the owners of lands in other 
pirfi % draned by means of fuch 
ouckt are not ra'eable in Sulcoates 
lot Ill'll benefit. Ihe King v. The 
Ch a c b\> ai d*nt, <5 1 of huLoates, ff» 

5 ) G 4 ° 

2. 1 he t l’s of.a lighthoufe fitua'ed in 
the tiwnfhip of Tynemouth % which 
to'G were collwctrd out of thetowr - 
fmp in the feveial ports at which the 
x.'hls paflieg by the coaft after- 
wards ai rived, are not rct^ab'e, qua 
to’ls, in the townlhip. 7 he King v. 

I he b bibit ants of Tynemouth , H. 

^ G. 3. ^ _ 4 ^ 

, And thi* redden cin fuch lighthoufe 
by om ac 1 ivant of the owner, at 
au anuud (alary, to tike care of the 
1 ], c v t 1S the oc upation ot the maf- 
' b ter. 



POOR’S-RATE. 


ter* who alone cau be rated In rcfped 
of fiich occupation of the toJI-houfe. 

King V. The Inhabitants of Tyne- 
mouth, H. 50 C. 46 

4. An ad Of paiiiameut having em- 
p6wered the Duk? of Bridgeivaur to 
ere& a lock upon the Rochdale canal, 
and to receive at fuch lock certain 
rates or tolls upon goods in veffels 
navigated from that canal into his 
own, as a compenfation for the pro- 

’ fits arifing to him from certain wharfs 
at Mancbejler, which were facrjfked 
for the public benefit in that,navRa¬ 
tion; held that a poors* ration his 
truftees, occupiers of the “ Rocbdan 
(anal lock, tunnel, dues, or rates," 
{which dues or rates are only other j 
names for the lock rated therewith,) 
is good, though the trullees were 
found not to be inhabitants of the 
townfhip for which the rate was 
made. The King v. Sir A. Macdonald 
and Others, E. 40 G 3. 324 

5. Though the feflions find that certain 

r persons in the townfhip were pof- 

jeffed of vifible flocks in trade there, 
and were prrfonally liable to be rated 
in refpedt thereof, if by !iw fuch 
property were liable to be rated : yet 
if they alfo Hate that thc*y were not 
fatisfied, from the evidence offered ] 
before them, that there was any fur- 
plus profit on fuch flocks, by which 
they could amend a rate which omit¬ 
ted them; that concludes the queition. 

:b. 

6. The kfTbe and occupier of an ancient 
and exduftve ferry not being an in - 
habitant Reliant within the townfhip 
iu which one of the termini of the 
ferry is fituated, is not liable to be 
rated there for any fhare of the tolls 
©f fuch ferry ; for f.ppofjng a furry 
to be real property, it is not fuch 
real,property as is mentioned in the 
flat. 43 Elite,, c. a* the occupancy of 
whicn fubjeds the party to be rated 
to the relief of the poor of the place. 
And all the cafes where parties have 
been held rateable in rclped of the 


occupancy or receipt of tolls (apart 
from the que/lion of inhabitancy} 
have been sphere they at the fame 
time occupied real vifible property 
connected with fuch lolls in the place 
where they were.rated. *a» at.1 v. 
Nicbolfofi, E. 50 G. 3. • 330 

The owner of a ferry n tiding in a 
different parifii, but taking the pro¬ 
fits of the ferry on the fpot by his 
fervan's and agents, is not rateable 
for fuch tolls in the parilh where 
they were fo colluded, and where 
one of the termini of the ferry was 
fituated, and on which fhore the 
ferry boats were fecured by means of 
a poll in the ground; the foil itlelf 
at the landing places being the king’s 
common highway ; and the owner 
of the ferry having no property in, 
or exciulive poflefiion of it. Williams , 
Executrix of A'tlltamt, v. fonts, E. 
co G. 3. # 346 

8. Landlords not refident within the 

parilh, having leafed lead mines and 
other minerals, with liberty to the 
tenants to dig, &c. j relerving a cer¬ 
tain annual rent, and alfo certain 
proportions of the ore which fhould 
be railed, ate not at any rate affefi- 
able to the relief of the poor for fuch 
certain rent, no ore being railed ; 
whatever the qurflion might be as 
to the proportion of ore referved 
when in fad any fhould be found. 
7 be King v. The Bifhop of Rocbtfter 
and Qtbtrs, E, 50 Cr. $. 353 

9. The leflee of the tolls of a public 
biidge is not rateable as loch, whai- 

« ever rent he may pay ; it not ap¬ 
pearing that he was the occupier of 
any local vifible property witliin the 
parilh, nor that he was an inkablt&nt 
refiunt there, deriving profit there 
from fuch tolls beyond the rent? paid 
by him for the fame, which was ap-’ 
plicable to the public purpofes of 
the biidge. The Kings. Ey%e t E. 
50 G. 3. 416* 

10. Where the appellant difputed be¬ 
fore the Seffions the quantum of the 

rate. 
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POOR.REMOVAL, ORDER OF. 

rate, as well as the rateabiliry of the 
property for which he was iffeffed, 
which was tithe rents jsnd competi¬ 
tions onder an inclofure ad; it is not 
enough for the pariih officers to fhew 
that he^ghs in the receipt of foch 
rents (aliening the properly to be 
rateable), of the probable amount of 
which, as rated, they gave no evi¬ 
dence. The King V. Topham, T. 
50 G. 3. 546 

11. A rate to reimburfe churchwardens 
fuch fuma as they had expended, or 
might thereafter expend, on the 
pariih church, would be bad on the 
face of it, as in part retrofptclive ; 
and therefore the Court would not 
grant a mandamus to the chapel- 
wardens of a townfhip within the pa- 
V»fh to make fueh a rate for railing 
their accuflomed proportion of the 
whole: and their refufal to make loch 
a fate, when demanded, applying 
as well to the form as to the fub 
flaDce of the demand, the Court 
would not grant the mandamus to 
raife the m<#ney in the common 
form of fuch a rate profpedlvtly, out 
of which the churchwarden- might 
repay themfelvis. The King v. The 
ChapeinuarJins oj Haworth, in Brad¬ 
ford, t*fc. T. 50 G. 3. ^56 

POOR-REMOVAL, ORDER OF. 

The pariih, in whofe favour ap order of 
removal is made, may by confeut 
abandon it, without waiting to ap¬ 
peal to the feiliotts and having it 
quafhed there. And after fuch order 
cancelled, by the removing mag if 
trates, with the confent of both pa¬ 
rities before the time of appeal, 
another order made by them, re¬ 
moving the pauper to a different 
pariih, was held good. 9 'be King v. 
‘The Inhabitant! f Diddlebury? E. 
5 ° Gy 359 
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POWER, 

1. Under a power to leafe for ^4 years 
referring the bejl rent, fo as the leafe 
fhould.not contain any claufe where¬ 
by authority fhould be given to the 
leffee to commit wafle, or whereby 
t he fhcrnld be exempted from punish¬ 
ment for committing wafle ; and fo 
as fuch leafe ihould contain fuch 
other conditions, covenants, and 're. 
ftri&ions, as were generally inferted 
according to the ufage of the ccua- 
ties where the premifes were: held 
that a leafe was good, though the 
leffor thereby took the repairs of the 
manfion houfe (excepting the glafs 
windows) on himfelf, and,covenanted 
if he did not repair it within three 
months fitter notice, the teuant might, 
and dedud the charges out of the 
rent referved to the leffor; and 
though the leffor covenanted, in con- 
fideraiion of a large fum to be laid 
cut by the leffee in repair of the 
premifes in the firtl inftance, to renew 
during his (the heffor’s) life* at the 
requetl of the leffee, his executors, 
&c. on the fame terms: becaufe the 
covenant only bcund the leffor liitn* 
felf, and if the beft rent were not 
referved upon fuch renewal, the 
leafe would be void agsinft the re¬ 
mainder-man. Dae d Sir R. Brom¬ 
ley, Bart., v. Bettijott, £. 50 G. 3, 

305 

2. The fufficiency of the rent mull be 
governed by the coofideration ml 
whom the Onus of repair is thrown. 

ib* 

5. Power to truftees to leafe. See Da¬ 
vis £, 4. 

PRACTICE, 

$ee Attorney’s Bua, 

1. As to thy time of preferring a claim 
of eoriufance. Vide Con usance, 

1. art. ,3. 

2. Upon an appral to the feffions 
againft an order of filiation, the ref* 
pohdents are to begin, by Supporting 

their 
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their order, as ia all other cafes., 
TdtfJCing v. A**//, II, 50 <?. 3, 50 

2*4$ Is the practice of the court at 
Cbejier to grant a fpecial jury, on 
f application, in a caufe which is fent 
to trial there by mittimus out of 
£. R. s and it feems that the objec- 
lion, if any, is cured by th*e party’s 
appearance. Majjey v. Jobnfon, H. 
50 G. 3. 69 

4; Serving notice of declaration filed, 
together with the writ, at the fame 
time, is irregular. Steward v. Lund. 
jjf. 50 <?„ 3. <■ 116 

5. The affidavits made in anfwer to a 
rule nifi for an attachment mud be 
entitled on the civil fide of the court 
in the caufe out of which the motion 
arifes; hut after the tule for the at¬ 
tachment is granted, the affidavits in 
any matter concerning fucli attach¬ 
ment are entitled on the crown fide. 
Whitehead v. Firth , H. 50 G.3. 165 

6. To trefpafs and falfe imprifonmeni, 
a plea of alien enemy was not al¬ 
lowed to be pleaded, together wit 1 
a fpecial juttification inconfiftent 
therewith, and the general HTue. j 
Tfuckenbrodt v. Payne, H. 50 G. 3 I 

zoiy ! 

7. The Court will not try an adinn 

upon a wager on an abltrart queihon 
of law or judicial practice, not aiif 
ing out of circumftances really ex- j 
i fling, in which the patties have a| 
legal filtered. Henkin v. Guerjs, E j 
50 G. 3. 4 2471 

8. Tne Hat. 48 G. 3. c. 149. fched. 2. 

requiring an office copy of the de¬ 
claration to be written in the ufual 
and accuils>med manner, on which 
the duty of 4 d. per fheet is impofi-d , 
and it net having been the prurt'LL 
to write fuch copies on ; bothJidts o* 
the damped fheet of paper: held 
that an office copy fo written and 
delivered to a prifoncr was irregul \r, 
and entitled him to be difeharped 
out of cullody. Champneys v. Ham 
lin, F. 50 G, 3. 294 


9, Upon a motion to refer it to the? 

Matter to Compute principal Entered, 
and cotts ppon a bill of exchange, 
drawn io Scotland upon and accepted 
by the defendant in England, the 
Court will not* dire& Matter to 
allow fre-exchange. Napur v. Shnei - 
der , E. 50 G . 3, 420 

10. Where the defendant was redding 

in London before and at the com¬ 
mencement of the artion, eight days 
notice of executing a writ of inquiry 
is fufficient, though the defendant 
had in the intermediate time perma¬ 
nently removed above 40 miles from 
London , (to Tortola,) if he did not 
give the plaintiff previous notice of 
inch removal. Roc/foil v . Rolertjm , 
E . 50 G . 3. 427 

PREROGATIVE, 

See Bridges, i. Escheat, Iji- 
QjJtir of. 

PRINCIPAL AND AGENT. 

Ste Assumpsit, 4. 

PRISONER, 

Sa PkactiCx., 8. 

PRIZE, 

See Assumpsit, 4. 

PROHIBIT ON, 

See Modus. 

RATE, 

See Cavat., t. Countv Rate. 

Highway Ratl. Poor’s Rats. 

Upon an appeal to the feffions againtt 
a rate m idt under a private art of 
parliament, the refpondenr appear* 
ing to anfwer the appeal, and ad¬ 
mitting when called upon by the lef- 

, dots that he had made »he rate by 
virtueof ascertain art of parliament, 
a printed copy of which, <n the 

common 
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SALE. 
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common form, wis produced in 
court by the appellants! and die 
fefSons having thereupon entered 
into the merits of the appeal and de¬ 
cided upoa them, notwrchftanding an 
objeefton made by the rdpondeot, 
that the appellants had «At given le¬ 
gal evidence of the jutifdtction of 
tne feffions to receive the appeal, for 
warn of proof of the printed copy 
having been examined with the rolls 
of parliament; this Court refufed to 
cpiafh their order, which wa* re¬ 
moved by certiorari* Rex v. Shaw, 

r. 5 o q . 3 . , +79 

RECEIVER. 

It feems that a receiver appointed by 

1 the Court of Chancery, with a gene¬ 
ral authority to let the lands to te¬ 
nants from year to vear, has aifo 
authority to determine fuu» tenancies 
by a regular notice to quit. Dot d. 
Mar fuck mud Others v. Rtud, H. 

S oG J‘ 57 

RECORDER, 

See OrriCEa, a. 

REMOVAL, ORDER OF, 

See Poor Removal. 

RENEWAL OF LEASE, 

See Powaa, 1. 

REPAIR, 

See Power, x. 2. 

REPLEVIN BOND. 

To an action on a replevin bond, cor 
ditioned for the defendant to prole- 
CUte^hxi fuse below with eJfeSl, and 
alleging a breach in his not profe- 
cuting it according to the tenor and 
effect of the condition, but therein 
fading and making default, it is a 

Voir. XII. *' 


good defence to plead that die de¬ 
fendant did appear at (he next 
chanty coart* and there pfofeeme 
his fuit which he bad there com- # 
menced agtinff the now plaintiff, 
and which fait was fill defending 
and* undetermined : and fuch plea 1a 
not avoided by replying that the de¬ 
fendant did not profecute bis fuit an 
in the plea mentioned, but wholly 
abandoned the fame, and that the feud 
fmt is not fill depending $ without {hew¬ 
ing how it was determined and 
ceafed to depend. Mracienhnry v. 
Pell, T. 50 £?. j. 585; 

REVENUE OFFICER KILLED, 

See SuUOGLlHO, 

RIVER WATER, 

See Compilation. 

SALE. 

• 

A. having 40 tons of oil fecured in the 
fame cittern, fold 10 tons to ii . and 
recuved the price, and B. ibid the 
fame to C. and rook his acceptance 
for the price at four months, and 
gave hiui a written order for delivery 
on A., who wi ore and fign^d his ac¬ 
ceptance upon the faid order, but 
no actual delivery was made of the 
jo tons which continued mixed with 
thu re it in ni's cittern : yet held tlwt 
this was a complete fale and delivery 
in law of the 10 tons by B. to C. ; 
nothing remaining to be done on the 
oart of the Idler, though as between 
J’im and A. it remained to be me-i- 
fured off; and therefore that 2?, 
the feller, could not, upon the bank* 
ruptcy of <?., the buyer, before his 
acceptance became due, counter¬ 
mand the meafunng off and delivery 
in fact of the 10 tons to the buyers 
nor were the goods in tranlieu, f® as 
to tnable the felitr to flop them. 
3 A Wbitth 
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U htiehou/e ayuf Otitis, Aj'.pr 1 ':: cf\ 
*2 $*wi)ftnd ft Bankrupt v, ft ~Jl and , 
Qtbwf v”. 50 G. 3. 6x4 j 

SEISIN IN FEE 
See Annuhy, 1. 

‘ SESSIONS, 

See Appeal Canal, i- or Ju- 

It 1 £> DI CTlrON , I* 

Upon an appeal to the feffions p gain 11 > 
an order of filiation, the respondents 
are to tegin, by fupporting their or¬ 
der, as in all other cafes, The King 
v. Kitill, //. 50 G. 3. 50 

f 

SET OFF, 

See Broker. 

SETTLEMENT— By Apprentices 

jbtp. 

An indenture binding out a poor ap- 
( prentice, executed by IV. S church- 
Vardew, and J, G. overfeer of the 
poor of a hamlet maintaining its ow n 
poor Separately from the pnrith at 
large, not being impeached by evi¬ 
dence negativing its execution by a 
majority of the churchwardens and 
overfeers of the hamlet, fhaW be 
deemed good, by intending that there 
were two overfeers for the hamlet s»s 
required by flat. t^Sci^Car.z. c.\2. 
f* 21., and only ore churchwarden, 
fry cttJUxt, in the fime place; and 
therefore the apprentice ferving 40 
days under it gains a fettlem^nt. ■ 7 he 
King v. The Inhabitant cf Hin r klc \, 

• A* 50 f** 3" 3^* 

SETTLEMENT — By Ihrirg and 
Service. 

I. Where the mafterdied three weeks 
after hiring the pauper for a year 
the latter, abiding in the fervice with 
the widow and Ions to the end of the 

1 f 


yea?, gsi r 0 '.dement in the parilh 
wlicie Ihe Lrveth And it is no Ids 



volous pretence that th^ fervant 
threw more find on the fioOr than 
he deemed necefiaiy, turned her out 

* cl doors j tvetks before the end of 

the year, flie being willing and offer¬ 
ing to flay 10 the end of the year, 
but carrytig away her cloafhs the 
next daj, and taking what the foil 
infilled was her full wages for the 
year according to the agreement, 
though fhe demanded a larger fnro 
as her full wages. The King v. The 
Inhalitanu of Hardham~%vuh-Ntvn- 
ton, H . 50 G. 5. 5 f 

2. A hiring at fo much a week, for a9 

long time as the mailer and fervanc 
could agree, is only a weekly hiring, 
under which no fettlement can be 
gained. 7 he K:ng v. The Inhabi¬ 
tants of Mitcham, E. 50 G. 3. 3 5 r 

3. A krvant, 11 weeks before the end 
ol his year, on a quarrel with Ids 
mailer, applied for his dtjcharge } 
which his mailer refufed, unlcfs the 
fervant could get another man to 
Hand in his dead; the fervant ac¬ 
cordingly procured another, to whom 
he gave rnorey Ic r the purpefe out 
of his own pocket, in addition to the 
wages which the new man was to re¬ 
ceive from the mailer; and the let- 
vatit then left the lervice, and hired 
hlmiJl a cay labourer for the re- 
msirder <f the year: held that this 
w..* ftop^r evidence from whence 

* the i jfic-v n ight dr-nv the condu- 
fion o. a (.Itff’olutinu of the contr..d; 
ihotign it was encountrred by the 
evidence of the lervant, t]jat his 
mailer la«d to him at the time, that 
if the other man did other wil§ than 
well, he could tend for the fervant 
and make him ferve out his time ; to 
which the latter affertted: which ac¬ 
count was, in the judgment 6f the 

feffiont* 
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fefliont, impeached by the matter’s 
having no recollection of having fo 
faid, and faying that he had not any 
intention to have the fervant back, 
they having parted on bad terms; 
which latter expreflion th$ Court re¬ 
ceived. not at evidence per fe of the* 
matter’s intention , but only as a rea- 
Jon aligned by him, why he was not 
likely to have laid what the fervant 
ftated. The King v. The Inhabitants 
of Mildenball, 7 . G. 3. 482 

4. The feffions dated the faft that the 
pauper was hired on Michaelmas day , 
loth of 0 . 5 . ■ 707* f° r a year ending 
on Michaelmas day, icth Ofi* 1798; 
that he continued to lerve till the 
-Sth of October, when he married, and 
his majltr confuted to his leaving his 
J'ervkt, and paid him his wages, and 
on the 9th the pauper hired himfilf 
to and went ir.to the fervice of ano¬ 
ther matter: held by one Judge, that 
ehefe fads would have warranted the 
leflions in drawing a conclyfion of 
•fad, that the matter dilpeflfed with 
the fervice for the remaining day of 
the year; but the feflinns having im¬ 
pliedly drawn a different conclufion 
by quafhing the order of removal, 
a'l the Court held that the cafe, as 
Hated, Ihewed a diflbluuon of the 
cor.traft belore the end ot the year, 
and coufeouently that no fettlement 
could be gained by fuch htnng and 
fervice. The king v. 7 he Inhabitants 
of Matdjlone, '1 . $0 G. 3. 55 ° 

6 HIP. 

The ftat. 26 G. 3. c. 60. / 17. avoid¬ 
ing a bill of fale of a regiitered fhip, 
which does not truly and accurately 
recite the certificate of regittry; 
where parties by miftake mil-recited 
in a bill of fale the certificate of re¬ 
gittry, by ftating Guemjey as the port 
where the certificate was granted 
inftead of Weymouth} which millake 
«vgs reftified when difeovered by 


confent of all parties, ajid the deed 
delivered de novo: held that no new 
ttamp was necettary upon foch re- 
execution ; the deed taking no effeft 
fern its firlt delivery, and the effeft 
arifing not from intention but from 
millSke, and the alteration merely 
making the con craft what it was ori¬ 
ginally intended to have been. Cole 
and Others , Ajfigneet of Doyle, a 
Bankrupt, v, Tar km, T. 50 G, 3. 471 

SMUGGLING. 

An aftion of debt for tool, lies upon 
the ftat. 19 G\ 2. c. 34. f. 6. againft 
the inhabitants of a lath in Kent by 
the executor of a revenue officer, 
who being in a boat between high 
and low water mark in purfuit of a 
fmuggling boat in which were of¬ 
fenders againft the aft, received a 
mottal wound by a fhot fired by a 
perfon cn the ftiore within the lath : 
though ihe officer afterwards aied o 
on the high fea beyond the low wa¬ 
ter mark, and confequently out of th$ 
lath\ and the aft gives the remedy 
againft the inhabitants of the lath, 
Arc. where the laft ftiall be com¬ 
mitted, i. e. where the officer endea¬ 
vouring to apprehend offenders fhall 
be killed . Grofvcnor , Executor of 

Elhs , v. The Inhabitants of the Lath 
of tit. A.igujitne, in the County of Kent, 
£. 50 G . jv 244 

The application of the ftat. 

8 G. 2. c. 16. as to the mode of le¬ 
vying the money recovered, which 
by the ad is direftea to be by two 
jnftices of the peace of the county, 
riding, or divi/ion,where the faft hap¬ 
pened within the jurifdiftion of the 
Cinque Ports , which has an exdufive 
commiflion of the peace. tb, 

STAMP. 

1. Nothing being referred to appraifers 
•xcqjt the mere value of goods and 
3 A .4 of 



STAMP. 


STATUTES. 


7 *» 


of the repairs of a farm, an ippraife- 
upon the written valua¬ 
tion is fufficient under the ftatute 
46 G. 3 c. 43 and an award Hamp 
Is not necefttiry. Leeds v. Burrows, 
U, 50 G. 3. ^ ^ 1 

a. The latne paper containing {wo dif¬ 
ferent contra#* for the purchafe of 
different lots by different perfons at 
an auction, one ftamp affixed on that 
part of the paper which contained 
the contra# of fale with the defend¬ 
ant, and to which the Jftatnp officer's 
receipt for one penalty referred, is 
ftiffivient to legalize the evidence of 
fuch contra#. Powell v. Edmunds, 
Jf, 30 G. 3. 6 

The ftat. ^6 3* r. fched. 2« 

requiring an office copy of the de- 
.deration to written in the ufual 
and aecoftomed manner, on which 
the duty of 4 d. per fheet is impofad ; 
and it not having been the practice 
to write foch copies on bothfides of 
the (lamped fheet of paper; held that 
an office copy fo written and deli¬ 
vered to a prifoner was irregular, 
and entitled him to be difchargcd 
Oat df cuflodv. Champneys v. Hum- 
4 in, E. 50 G. 3. 294 

4v The ftat. 26 G. 3. e. 60. f 17. 
avoiding a bill of fale of a regifiered 
*£lip, which does not truly and accu 
rately recite the certificate of regif- 
try i where parties by miftake mif- 
v recited in a bill of falejthe certificate 
Of regiflry, by dating Guernfey as the 
port where thecertificate was granted 
lode ad of Weymouth j which miftake 
was rectified when difcovered by 
confent of all parties, and the deed 
delivered de novo: held that no new 
j£U|np was neoeffiry upon fuch re- 
execution $ the deed taking no effert 
from its firft delivery, and the de/eft 
arifing not frorii intention but from 
miftake, and the alteration merely 
snaking the contra# what it was ori- 
j^inaKjr intended to have been. Colt 


end Others, Affigntes of Doyle, ee 
Bankrupt, v. Parkin, T. 50 G> 3* 

' v 47* 

STATUTES. 

Upon an appeal jagainft a rate made 
under £ private a# of parliament, t 
the refpoadent appearing to anfwer 
the appeal, and admitting, when 
called upon by the feffions, that he 
had made the rate by virtue of a 
certain a# of parliament, a printed 
copy of which, in the common form, 
wab produced in court bv the appel¬ 
lants ; and the feffions having there¬ 
upon entered into the merits of the 
appeal, and decided upon them, not- 
withllanding an objrftion made by 
the respondent, that the appellant* 
had not >.iven legal evidence of tne 
junfdittio 11 of the feffions to receive 
the appeal, for want of proof of the 
printed copy having been examined 
with the rolls of parliament; this 
court refuted to quafh their order, 
which was removed by certiorari. 
The King v, Shaw, T, 50 G. 3. 479 

Hen. VI. 

ft. e. 16. Efcheat. Inquifition 96 

1 ft. c. 6. Efcheat. Inquifition tb 9 

Hen. VIII. 

22. c. 5. Bridges 192 

23. e . 15. Colts 668 

• Edward VI* 

z Sc 3. c. 8. Inquifition or Office 96 
c. 13. Tithes 83. 239 

Elizabeth. ' 

13. c. 29. Cambridge Univerfity 1* 

43. e. 2. Poor's rate 324.330. 3.5J 

Charlie If* 

13 fie 14. e . it. /. 2t.'Orerfirtf* 
of poor H f$t 

29. <• 3. f. Seat, of ftftttds/ * 
Witnefs to will " #50 

Intereft in land 513 

d«ll« 



SUPERCARGO. 


TITHES. 


E» r. 12. Liverpool 439 


George It. 



i-4« t » 17. / 4, Tri*I 428 

* 9 * c - 34 * Smuggling 244 

20, c. 19. Apprentice 248 

Conviction. Colfier 372 

*5* c.6. Executor 2^2 

George III. 

2. e. 86. Liverpool 439 

6. f. Convi&on. Collier 572 


h 3 * r. 78*/47. Highway ift 36b 
17. r. 26. Annuity art 263 

26. e. 6a. f. 17. Ship regiller 471 
33. r-54* Friendly locicty aft 280 


38. c. 63. Beverley and Barmjlan 

drainage act 41 

c. 8A. Cudom-houfe offices 273 


39* 069. Weft Inaia dock act 518 

39 Sc 40. c. 47. Loudon dock act 1527 
c . 99. Pawnbroker's act £173 
41, <•. 23 / 6. Poor’s rate 3'b 

43. e. i^z. Waiehoufing art 527 

c . 140 Bnjlol 429 

c. 141 Juftices of peace 67 

r* 153./. 15 and 16. Navigation 

• . 2 9 6 t 

45. c. ^4. Navigation ib. , 

4b. c. 43. Stamps 1,6 

48 • c, it* Brt/iol 429 

e. 14$. febed. z. Lawftamps 294 

49. c. m*J. 8. Bankrupt 660. 604 


SUPERCARGO. 

Where a fupercargo and agent on 
board the veffcl has the like autho 
rity in the ablence of his principal, 
even before the vefiet fails from this 
country, to alter the ddbnation, vide 
Chartsrparty, 2 . Davtdfonv. 
Gwynne) £. 50 G. 3. 381 


7 *«. 

SURRENDER, CONDITIONAL 
OF TERM, 

See Landlord and Tenant, -c. 

’TENANTS IN COMMON, * 

See Ejectment, 2. 4. JoritT^Ta- 

NAKTS AND Ts N ANTS 111 COM¬ 
MON. 

*■ 

TENANT IN TATL AFTER POS- 
. SHJILirV, Sec. 

By fertlemcnt before marriage, the 
huiband’s eilate was conveyed*to 
trultecs to the ufe of the hulh&nd 
for li 4 e, Ians walle; remainder to 
truf^es, &c.; remainder tt» the- ufe 
of the wi in for life, for her jointure. 
and m bar or dower ; remainder*to 
the full and other fous of the mar¬ 
riage in tail male ; remainder to the 
firft and other daughters in tail mate; 
remainder to the heirs of the body of the 
hujband and wife j remainder to the* 
right htus ot tne hufbandj tbemfo 
farvived the hulband, and had no 
lffue; and alter pcflibility ofWae by 
the hufband extmrt; held that fhc 
was tenant in tail after polEbiMty, 
See. ; that ihe was unimpeachable of 
wafte, and wa. entitled to the proper¬ 
ty ot 'tie timber when cut by her. 
Williams. v. Williams , E. 50 G. 3. 

♦ *«§ 

TENURE, 

Set Escheat, inquest of, 

TIMBER, 

See Tenant in Tah. after ‘Pos¬ 
sibility, &c. 

TITHES. 

1. Where a compofition % tithes h#d 
bee* long paid by she farmer, and 
two years before the a£rion of debt 

brought 



TITKB& 


TRADING WITH ENEMY. 


9*2 

brought 60 the flat. 2 Ss 3 Ed, 6 . 
* t, if. for not letting out the tithes 
the vicar* in a convention with the 
, farmer,demanded hi* tube t vicarial; 
#* which the other tendered him 
40#.*(the annual competition,) which 
the vicar refilled to take, but" aflign- 
ed no reafon for bis refufal; this 
%as held to be no evidence of a no¬ 
tice to determine the competition, 
which notice ought to be untquivp- 
cal : And held alfo that the farmer, 
«ot Having denied the vicsi's right 
to tithes In kind beiore the aftion 
brought, was not precluded from 
taking the obje&'on to the aftion at 
the trial, for it ant of a propel n nice 
to determine the compofuion. analo¬ 
gous to a aottce to quit lanii, by 
putting the vicar to the (bid ptmf 
of bis right to tithe in kind. / tl v. 
fVtifon, lik 50 G. 3. S; 

2 . A notice on the 8th to deter ,.ine 
a compt htion for tubes from y vjr to 
year, commencing on the .:9th of 
September, is not a fuihcient notice. 
JFfewttt and Others v. Admit, Dom 
Bred 17<D, cited ib. f>4 

3. Though by the gcmral rule a fui- 
mer may not at nh> pleabire tithe aud 
carry part of a field of corn which 
ba^ been cut, before the whole be 
tithed , and then proceed to another 
held, &c. fo as to oblige the parfon 
to come again to the lame fi-ild at 
another time to take his tithe; 
which general rule, however, being 
levelledhgaiultfraud, vexation, and 
caprice, muft, where the'e have no 
application, be nnderllood with all 
iteceffary exceptions of paitial ripe- 
nefs and weather, the ncglett of 
e which would be prejudicial to the 
crop : yet there is no rule of law 
which obliges b farmer (all fraud 
and vexation apart) to tithe the 
whole of that part of a field which 
Jies in one parilh, before he proceeds 
to tithe any part of the fame held 
%fci& in another pai ifh. And there¬ 


in fore, where a farmer cut the whole 
of a field of barley lying Ut the two 
parifhes of A. and S and after 
rolling (/. e. cocking) and tithing 
part m A*, proceeded to roll and 
tithe part in B. t and the weathef 
being catching, he carried that part 
which was tithed in A. the day before 
the reti of the field in A . was rolled 
and tithed; and this without pre¬ 
vious notice of his intention to carry 
fuch part: held that this being done 
bona fide was lawful. loathe% 

Cleik, v. IjtvinJh/i , E. 50 G. ap 

239 

TOLLS, 

Sir Poor’s-Rath. 

TRADING COMPANY. 

\ bond given to tnifiecs to ferure the 
buthful (trvicfs of a clerk to the 
Cil j( r lnfuran*e Company, who were 
no corporation, may be put in iuit 
by the trulLes for a breach of faith- 
fid lervire by the clerk commuted 
at any tunc during his continuance 
in the ftrvicc of the actually exitiing 
body ofperfons carrying on the fame 
butinefs under the fame name, not- 
wichitanding any intermediate change 
of the original holders of the {hares 
by death or transfer; the intention 
of the parties to the inftrument being 
apparent to contrad for fuch fervice 
to be performed to the company as 
a fluduating body; and the inter¬ 
vention of me truilees removing alb 
legal and technical difficulties to 
fuch a contract made with, or fuit in- 
ftuuted by, the company themfelvet 
as a natural body. Metcalfe , Bart., 

and Others , v. Bruin, E. 50 (?. 3. 

400 

TRADING WITH ENEMY. 

j. A licence to export goods to certain 
places within the influence of the 

enemy 



TRADING WITH ENEMT. ,«} 

* . * 

f mutiny interdicted to Britijb com* | 4. Jj^Zctier cafe, where a licence 
7 merce, granted to H. N. ojj^aVt * v * was granted to cover Britijb ad* 
of mer-* venture out and home to a ad from 

cha; See. is fufficient to legalize an the Spamjh South American colonies, 

^ . hiirance on fuch adventure, if it upon* condition that the lieanfee • 
appear that H. N. was the agent fhould export a certain proportion of 
employed by the Britijb merchants Brittjb manufa&ures for the voyage 
, really interfiled in it to get the li- , out;* and it afterwards appeared 
cence, though he had no property that the greateft part of the outfit 

in the goods himfclf. Rawlinjov was made up of Spamjh goods, and 

mnd Others v. Jan/on, E. 50 G. 3. only a very fmall quantity, merely 

223 nominal, of Brttijb manufactures; 
a. An infurance having been made on this was deemed to be colorab’e and 

goods at and from a port in RuJJia in fraud of the licence, and therefore 

to London, by an agent refiding hrre did not protett an infurance therebn. 

for a Ruffian fuhjetl abroad, which Gordon v, Vaughan, E. 49 G. 3. B.R. 

infurance was in fact made after the cited ib. 30 % 

commencement of hoflilities by Ruf 1 3. Where an allured, a Brttijh mer- 
Jia againft this country, but before chant, in an attion on a polity of in- 
• thc knowledge of it here, and after fursnee on goods bourd tc an cne- 

the fhip had failed, and hetn feized my’s port in Holland, fought topro- 

and confifcated ; held ihat the policy teCt the adventure undtr the king’s 

was void in its inception; but that li.ence to trade with the enemy; it 

the agent of the allured was entitled was rot fuilicient to give in evidence 

to a return of the premium paid un- at the trial, and to prove his pofTef- 

der ignorance of the futt of foch fum in fM before the voyage com-. 
hoftilities. Oom and Others v. Bruce , menced of a general licence, dated 

E. 50 G. 3. 225 three months before, heading fix 

3. As the king cannot licenfe the im- neutral wfils, under certainmcutral 

portation of enemy’s property, the flags, to pals unmolffted to cr from 

produce of a foreign countiy, into any port of Holland frem or to any 

this realm in neutral vt-fleh, contrary pirt oj ibis kingdom, with certain 

to the navigation laws, a licence in goods,(including the goods infured;) 

fatt granted for fuch purpofe will which licence was directed to R. S, 

not legalize an infurance upon the and cthtr BrtUjk merchants} with a 

property lo imported. And if a condition annexed, that they fliould 

policy be made upon the f.jppof<“d J c*ufe the licence to be delivered up* 
efticacy of fuch a licence, for the to them or their agents, when the 

purpofe of covering the important n fhip fhould enter any port of this 

of Britijb as well asenemy’s property kingdom ; without alfo giving pro* 

, in that manner, (the former of which bable eviden^|mo account for hit 

is legalized by the flat. 43 G. 3. polh ffion of thelfwnce, and to fhew 

^153, /15, *6. and 45 G.3. e. 34.) that his ufe o' it was lawful, as by 

the underwriters cannot at any rate (hewing from whom and when he 

recover the premiums for more than received it, and thereby connecting 

the amount of the Britijb intereft in- 1 his own particular adventure with 
Aired ; the allured not refitting their fuch general licence. Barlow v« 

claim to that extent. Shijfntr v. l/L l lntoJb,E, 50(7.3. 3H 

Gordyp and Another, jE. 50 G. 3. 


TRfiS 



TRUST. 


m 

TRESPASS. 

4 

Sfi COKViCTHOW# 2* 

* *. The flat* 4$ ft i. e. 141, does ki 
no tofianceiartewd to protoajuftkes 1 
of pe$& fo the esecndou of their 
Ofiice agninil:a&foos^for ids'of tref-< 
pefsor imprifopmenr, enlffo done on 
tdcpoot of folao ttoai vision made by 
them Of the plaintiffs »n fuch *aions 
by virtue of any fiatBte, &c. Afo$y 
inTiuM*. a. s« e.}. 67 

». TW.»*pftm« » Sable to anlWcr 
to an action for fuch part of an im- 
prifoument fufered under his war* 
f4&t as was within fie calendar 
months before tbea&wu commenced 
a^ainft him. ‘ *e* 

5. After a» 8e#i&*l of the defendant 
upon an indf^ment for a felonious > 
.fault upon the pi tin tiff by ftabbtof , 
him, the plaintiff may maintain tret- , 
pafs tO recover damages for the dvil 
iojunr, if he be dot (hewn to have 
t colluded in procuring fuch acquittal. 
Crofij v. Lt*g, E 50 G. 3, 409 

< TRIAL. 

I* The Coart **& hot try an aAion 
upon « wager on an abftrfol qoeftion 
of law or judicial praline, not arifing 
mt of ctrcutnftances really exifting, 
in which the parties have a legal tn- 
flfoefo tknkt* v. Gw*/*, £, 50 G $. 

1 JW 

m Notice of, fee P*acticb, iw, 

* r 

TRUST, i *. 

tjador a devifo to ttnfiees. their helfo, ■ 
foe, of freehold and leafehold eftate, 
on trOft fo pbhfof rfo- /gftw? < 

OfoV nvffofo fomfow fow Info rfo «»//; 1 , 
*nipr$f *m Ut Jfr* Jh*kt tttahi 
*f, and then tofod nftof bfo footn 
feet and adevife of otherlandsto 
» the^rnftees, upon trofi to fCttif* the 


atw 


rente ind profits titt bis fod 
an H»di» the mean timefo apt? 



karie, Or ortgageofsbelaft- 
fotatkmd premife, la wMh $ie 
»joco/. dbd difchat|e the bond s and 
fobjefo Mfot to tfoMife of bis fim 
in Mi m Me atfaiii** at ? and a 
tbl4 igvlfe of other lands* fold the 
refidOe of bit ml and petfonal ef* 
tafo, to the u& of tfcaftwo fooff 
fo weft by (Me* IcMh* or #fcipi , . 
the tone* to r#ife joeo/* hoe pay 
to Me daughter E&xobttb i^aod after 
payment thereof, nbfoWty to fell 
and difpote of % dfoch 0 # the 
fidue of Me (aid land*# foe. as t. ^ 
thfnK proper, to raifet money 
Wdebu, legades, |nd f«- 
r e|tpepaNt and then upon truft 
to pay too |iaerefi and produce of 
hif ml •ad’IMfodfo'^ite to his then 
wife, for thepsaiatadliice of herfelf 
aad two children, the latter 
fooald attain at, if ihe continued hi* 
widow j but if net, then for the be¬ 
nefit of the two children tiUni; and 
then to transfer to tho f « children fuch 
refidue, with forth*r trufts if hither 
or both of them dSed under at: 
with* 4 

ftWrifo* w that ^ Afoild be law- 
^ M for the graftees, and the fun* 
1* vigor* at any tilfo or times tm 
fstfib* fold lands, foe* devifed to 
*^4wp JfoaAf MBmoHj beame vtjU$ 
k** in sfy> rtbtfptrfin or prjmu t fy 
4 * tk «»//, V »wr/rfofow* 

“ vr fop peer tbwtttfjk&M b* tAfnaXtiy 
k m *t <rfortfati, to leafo thefome 
••for any pact thereof**' for any 
ms* aot eve—ding ii> (it 

™lX» «lMf 4 *^f« in tKfo 
elamhlw the tmfiees* s^on mi la 
/mah miJ»f# tit t0$torU n 

rwfopn^ 








